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ERRATA. 


Page 328, first line of syllabus, instead of “ Power is vested by the Code of 
Practice” read “ Power is vested by an amendment of the Code of Practice.” 


Page 416, case of the Succession of Alexander Ewing, instead of the syllabus 
there inserted read the following : 


Where a marriage has been dissolved by a judgmont of divorce, if the wifs brings suit to recover 
ber share of the community property, it must be shown that she accepted the community within 
the legal delays, after its dissolution by the sentence of divorce ; otherwiss her pretensions are 
without foundation in law. 


Page 582, first line of syllabus, instead of “third representative” read “the 
representative.” 
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Hype & Mackie v. Jonn Hicerns et als. 


An attachment will lie in an action for damages, arising ex contractu when the claim does not rest 
upon such uncertain elements of damage as absolutely to preclude the plaintiff from making an af- 
fidavit to the amount of the debt. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
T. Gilmore, for plaintiffs. Mott & Fraser, for defendants and appellants. 

Merrick, C. J. This suit is accompanied by process of attachment. The 
cause of action alleged, is a breach (on the part of the owners of the ship) of a 
contract, whereby they engaged the services of plaintiff's dock for the use of 
the ship Speedwell. 

The damages alleged, result from the getting the dock in readiness, the delay 
occasioned plaintiff’s business, and the loss of profits. 

There was a motion to dissolve the attachment on the face of the papers, on 
the ground that the action is one for damages. We concur with our learned 
brother of the District Court, that the claim, which is ex contractu, does not rest 
upon such uncertain elements of damage as absolutely to preclude the plain- 
tiffs from making an affidavit of the amount of the debt. The exception was, 
therefore, properly overruled. Crane v. Lewis, 4 An. 

On the merits, it appears that the Captain of the ship previous to its arrival, 
forwarded a letter, requesting an agent, Mr. Morse, to engage the Pelican dock 
for the ship as soon as it arrived. The agent, by mistake, applied at the office of 
the plaintiffs, the owners of the dry dock, it being in the same square or block 
with the office of the Pelican dock. Notice was given the same evening of the 
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error and the order countermanded, but plaintiffs’ agents refused to give up the — 
Hicawe. engagement and insisted upon docking defeudants’ ship. On the arrival of the 
ship, the matter was again explained to the plaintiffs, but they insisted upon the - 
contract. The Captain of the ship, it seems, also admitted in conversation, that 
he was bound by the contract, and, perhaps, promised to use the dry dock. Qn 
the 4th of February, 1356, the plaintiffs made a formal demand on the defen. 
dants to comply, which they refused to do. The ship went into the Pelican dock 
on the 12th of February, and the plaintiffs still persisted in making preparation 
as though they expected the Speedwell. There was at the time constant em- 
ployment for all the docks, and the plaintiffs did not, according to the testimony 
have their dock idle for more than one day. 

Had it not been for the admission of the Captain that he was bound by the 
contract, we should have no difficulty in rendering judgment for the defendants, 
The agent had no authority to engage the dry dock, and when immediate notice 
of the fact was given plaintiffs’ agents, the parties were in precisely the same 
situation as before the supposed agreement. 

But supposing the contract to be recognized by the Captain on his arrival, 
and to be proved, we must then consider the question of damages. 

Plaintiffs contend in this court, that they would have made a profit of $70 on 
the labor of the shipwrights and caulkers, and $590 for the dock itself. 

The ship was five or six days in the Pelican dock. Plaintiffs were necessarily 
delayed at most, but one day, with the dry dock. 

It would have occasioned the consumption of fuel and loss of labor to have | 


docked the ship, as well as danger to the dock. The $590 could not, therefore, 
be considered as clear profits. 

This is not a case for exemplary damages, and in the absence of clear proof of 
loss, we think all that plaintiffs can be allowed, is a sum equal to one-fourth of 
the dockage and profits upon the labor. There is no allegation in the petition 
from which the “ solidarity” of defendants appears. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that the plaintiffs recover and 
have judgment against the defendants, each for his virile share, viz, against John 
Higgins, master and part owner of the ship Speedwell, and J. H. Puly, A. G. 
Cutter, J. Crocker, E. Hasty, R. Higgins, R. L. Cutter, and J. Higgins, the 
other owners, of the sum of one hundred and eighty-five dollars, and legal in- 
terst thereon from judicial demand, to wit, March 10, 1856, until paid, witha 
privilege upon the property attached ; and that said defendants pay the costs of 
the lower court ; the plaintiffs paying the cost of this appeal. 





Exizaseth Morris et al. v. N. E. Bamey, Executor. 


A decree rendered by the Vice Chancery Court of Mississippi, upon default, and without notice or cita- 
tation, or appearance of the defendant, is absolutely void. 





PPEAL from the Second District Court of New Orleans, Morgan, J. 
John Henderson, for plaintiffs and appellants. Benjamin, Bradford & Fin- 

ney, for defendant. 

Lanp, J. This suit is founded on a decree, by the Vice Chancery Court for 
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the Southern District of Mississippi, against Joseph Kenton, the testator of the 
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defendant. 
The decree was rendered on a cross-bill filed by the plaintiffs against Kenton, 


the complainant in the original bill, in the chancery proceedings. 

The defence is, that the decree is null and void, because it was rendered by de- 
fault, without notice or citation to Kenton, and further, that the deceased, in his 
lifetime, was sued by the plaintiffs in this State, for the same cause of action on 
which the decree in the Vice Chancery Court of Mississippi was rendered, and 
that, on appeal to the Supreme Court of this State, a final judgment was ren- 
dered in favor of Kenton, and that the same forms res judicata, and is a bar to 
this action. 

Two gentlemen of the legal profession who formerly practiced in the State of 
Mississippi, were examined as witnesses on the trial of this case, and testified, 
that under the rules of chancery practice in that State, Kenton, the complainant 
in the original bill, was entitled to notice of the cross-bill on which the decree 
was rendered in favor of the defendants, who are now plaintiffs in this suit. The 
correctness of their opinion has been denied in argument, and as the rules of 
chancery practice, as adopted and modified by statute in that State, are not fami- 
liar to the members of this court, the opinion of Mr. Chief Justice Smith, of the 
High Court of Errors and Appeals of the State of Mississippi, has been obtained 
on the question. 

In reply, Chief Justice Smith says : “ You state that the complainant’s bill 
was dismissed, and a decree against him was rendered on a cross-bill filed by two 
of the defendants (in the original bill) separate and apart from the answer in 
which all of the defendants had joined. No service of the cross-bill or notice 
thereof was given to the complainant, but the Vice Chancellor ordered “ that the 


‘ complainant answer the cross-bill filed within sixty days, or that the same be 


taken as confessed.” 

“Tf the answer had been made a cross-bill (as it might have been done under 
our statute), the complainant would not have been entitled to notice by process 
or otherwise, of the filing of the cross-bill. In such a case, the complainant 
would be bound to know, that an answer, which was also a cross-bill, was filed : 
and hence, the court having jurisdiction of the person of the complainant, it would 
be competent for it to render a decree against him.” 

“Tn the case stated in your letter, the complainant was doubtless entitled to 
legal notice of the filing of the cross-bill ; and consequently, the decree was irregu- 
lar and erroneous, and clearly reversible.” 

“ But whether it is absolutely void or not, is not so clear. My own opinion, 
which, however, I have formed without much reflection, is, that it is not simply 
erroneous, but absolutely void. The complainant in the original bill was entitled 
to legal notice (by process or publication,) of the demands set up in the cross- 
bill. Without such notice, it appears to me that the court, in reference to the 
matters alleged in the cross-bill, would not have jurisdiction of the person of the 
complainant. If so, no valid decree could be rendered against him. In such a 
case, the question of jurisdiction depends upon the fact of notice ; and there is 
here no legal presumption, that the complainant had notice of the filing of the 
eross-bill.” 

We take the rule of chancery practice in the State of Mississippi to be correct- 
ly stated by the witnesses examined in this case; and also concur in the opinion 
expressed by Mr. Chief Justice Smith, that the decree on the cross-bill, without 
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notice to the complainant, is absolutely void in the State of Mississippi, where it 
was rendered. Such is our own law, and a judgment rendered in this State, in 
personam, would be void without citation, or appearance by the defendant. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 

Bucnanan, J., took no part in this case. 





THEopuLe BacHemin v. Eviauie Caareron, Winow Danrmiy. 


On the trial of a revocatory action, to set aside a sale alleged to be fraudulent and simulated, the 
plaintiff may require the Judge to charge the jury that where the vendor continues in the corporeal} 
possession of the thing sold, thesale is presumed to be fraudulent, and proof of the simulation ig 
dispensed with, the burthen of establishing the reality of the sale resting upon defendant. 

Avendor in whose favor a mortgage on the property sold to him has been fraudulently erased, and 
who was cognizant of the fraud, cannot avail himself of such erasure. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
J. & E. Bermudez, for plaintiff and appallent. Henry St. Paul, for defen- 
dant. 

Bucuanan, J. This is a revocatory action to set aside a sale alleged to be 
simulated, and made with the intention of defrauding plaintiff, a creditor of the 
vendor. 

The defendant was the vendee ; and there is a prayer for nullity of the sale, 
and for general relief. 

On the trial in the court below, the plaintiff’s counsel requested the court to 
charge the jury, that when the vendor continues in the corporeal possession of 
the thing sold, the sale is presumed fraudulent ; and, also, that if the jury finds 
that Jacques & Theodule Bachemin, Jr., ave continued in the possession of the 
property in question, the plaintiff is relieved from the necessity of proving the 
simulation of the transaction ; that the burden of establishing the reality of the 
sale rests upon defendant. 

Upon the refusal of the court to give this charge, plaintiff excepted. 

We are of opinion, that there was error in this ruling. The charge requested 
was but but a repetition of the doctrine enunciated in Articles 1915 and 2456 
of the Civil Code. 

The plaintiff reserved an exception, also, to the refusal of the court to charge 
the jury, “ that if the jury find that the defendant knew of the fraudulent pro- 
ceedings of J. & T. Bachemin, Jrs., they must find for plaintiff.” 

The petition charges that Theodule & Jacques Bachemin, Juniors, with 
view and the intent to avoid the execution of a judgment which plaintiff has 
obtained against them, did, fraudulently and without consideration, sell and trans- 
fer to defendant, (their grand-mother,) a lot of ground, with buildings and im- 
provements, on which property plaintiff had a special mortgage ; but that the in- 
scription of said mortgage had been erased, through fraudulent practices of the said 
vendors, and that defendant was cognizant of the fraudulent means resorted to by 
her said vendors for the purpose of having the mortgage of plaintiff erased. The 
object of this suit is to have the property, thus conveyed, rendered subject to the 
plaintiff’s claim under his judgment and mortgage. 
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We are of opinion, that the plaintiff was entitled to the charge requested. 


An erasure of a mortgage, procured through fraudulent means, should not pro- © 


tect the property from the operation of the mortgage, in the hands of a third 
r, to whom knowledge of the fraud is brought home by the evidence, to 
the satisfaction of the jury. 

We do not, however, find it necessary to send back this case for a new trial, 
on account of the errors above mentioned, as the evidence before us, appears suf- 
ficient to determine the cause. It has been already tried twice; the first time, 
before the Judge of the first District Court of New Orleans, whose judgment 
was in favor of plaintiff; the second time, before a jury in the Second District 
Court of New Orleans, who found for defendant. The record in both courts is 
before us, as well as that of another suit, to which plaintiff and defendant were 
parties, growing out of the transaction upon which the plaintiff's claim is 
founded. 

From these records, it appears that a lot of ground, with the buildings there- 
on, in the possession of Jacques & Theodule Bachemin, Juniors, was subject to 
a mortgage to which plaintiff was subrogated ; that said mortgage had been 
given to secure the payment of a note which Jacques & Theodule Bachemin, 
Juniors, had assumed, upon which plaintiff was endorser, which he had paid 
supra protest, and thereby became subrogated of right to the mortgage of the 
original holder ; that the said Jacques & Theodule Bachemin, Juniors, had got 
possession of the note, by false pretenses, and had availed themselves of their 
possession of the note to have the mortgage erased, as if they had paid the 
same, that they subsequently sold the mortgage property to defendant, with a 
certificate from the mortgage office, which made no mention of the plaintiff’s 
mortgage. The fraudulent conduct of defendant’s vendors is not disputed ; nor 
can it be, for plaintiff is shown to have subsequently sued, and obtained judg- 
ment against those vendors, upon the very note which they pretended to have 
paid. 

The evidence seems to show that all the parties to this sale resided upon the 
premises sold, as well before as after the sale. The testimony is conflicting as to 
the ability of defendant to make the payment of two thousand three hundred 
dollars in cash, which is declared in the act of sale. It is proved by two wit- 
nesses, that the defendant knew that the property was mortgaged for the note of 
one thousand dollars to the Insurance Company, and that plaintiff had paid the 
note. Under this proof, the plaintiff is entitled to judgment. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed, and that the sale from Jacques & Theodule Bachemin, Juniors, to 
the defendant, of a lot of ground with the buildings and improvements, by act 
before Laresche, Notary, of date the 17th of January, 1850, be avoided as to 
its effects upon plaintiff as creditor of the vendors; and that the property con- 
veyed by said sale be seized and sold in satisfaction of plaintiff’s claims as sub- 
rogated to the mortgage granted by Jacques Bachemin, Senior, in favor of the 
Merchants’ Insurance Company, by act before Cenas, Notary, of date the 31st 
of August, 1846, and as judgment creditor of Jacques & Theodule Bachemin, 
Juniors, upon the note to secure which said mortgage was granted, which note 
had been assumed by them; and that the defendant and appellee pay costs of 
this suit in both courts. 


BACHEMIN 
v. 
CHAPERON. 
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In toe Martrer or tHe Inrerpicrion or Rosetre Rocuoy, f. c. w. 


By Articles 402 of the C. C. and 962 of the C. P., the law on the subject of tutorship is made applica. 
ble to the curatorship of interdicted persons in respect to many matters, and particularly in refer. 
ence to the oath, the inventory and the security. ’ 

By this law, the District Judge is vested with a discretionary power in fixing the bond of a curator of 
an interdicted person, over a portion of the amount, which is to constitute the sum of the bond, and 
the law makes it his duty to embrace in the bond : 1st. An amount equal to the active debts ; 2dly. 
The money and other movable effects stated in the inventory ; and, 3dly. Such other sum ashe 
shall deem sufficient to cover any loss or damages which the curator may occasion the interdicted 
person by mal-administration of his estate. 

This discretion vested in the District Judge, is a legal discretion, and may, in a proper case, be re. 

vised by the Supreme Court on appeal ; but if parties wish to question the exercise of this disere. 

tionary power by the District Judge, they should place on file testimony to show that the Judge was 
governed by an unnecessary caution towards the party giving bond. 


PPEAL from the Second District Court of the New Orleans, Morgan, J. 
E. Bermudez, for curator, appellant. 

Merrick, C. J. The appellant has been appointed curator to the above 
named interdicted person. 

The District Judge has fixed the amount of his bond at $8,000. 

The question for our determination is whether the bond is not for a larger 
amount than the appellant is by law required to give ? 

By Article 402 of the Civil Code and 962 of the Code of Practice, the law 
on the subject of tutorship is applicable to the curatorship of interdicted per- 
sons, in respect to many matters, and particularly in reference to the oath, the 
inventory, and the security. 

The security, then, is required to be in an amount equal to the amount of 
credits, money and other movable effects, stated in the inventory, and such other 
sum as the Judge shall deem sufficient to cover any loss or damage which the tutor 
may occasion to the minor by his bad administration. C. C. 330. 

The inventory amounted to $17,804. The slaves, eight in number, were in- 
ventoried at $5,000. Houses and lots in New Orleans were appraised at $12,700. 
There were no credits, and the movable effects amounted to only $89, or, as 
added up in the inventory, $104. 

By the law cited, the District Judge has a discretionary power over a portion 
of the amount which is to constitute the sum of the bond. He shall embrace in 
the bond: 1st. An amount equal to the active debts; 2dly. The money and 
other movable effects stated in the inventory ; and, 3dly. Such other sum as he 
shall deem sufficient to cover any loss or damage which the curator. may occasion 
the interdicted by his bad administration. 

Now, it is true, the discretion vested in the District Judge is a legal discre- 
tion, which may, in a proper case, be revised by this court. But in order to do 
so, we must be in possession of the same means of judging as the lower court. 
The habits of the petitioner may be known to the District Judge; the probable 
amount of the hire of the eight slaves and rent (which may be large) of the four 
houses, may also be within his knowledge; and from the health and age of the 
interdicted, he may suppose the curatorship may continue many years. 

The District Judge may, therefore, have supposed that funds toa large amount 
might accumulate in the hands of the curator from the revenue, or that the pro- 
perty might be deterioated by bad management. 
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If such were his opinion from the facts developed in other proceedings on the Soapemney @ 


jnterdiction, or from his own knowledge of the situation of the property, or his 
knowledge of the curator’s habits and character, he did not err. 

The law requires that the District Judge should exercise a watchful care over 
the interests of minors and interdicted persons, and that on these ex parte orders, 
fixing the amount of bonds, &c., he should require ample security, where, from 
his personal knowledge he has reason to fear a loss to the minor or interdicted 
person. If parties wish to question the exercise of such discretion by the Dis- 
trict Judge, they should place on file testimony showing that he has been gov- 
erned by an unnecessary caution towards the party giving bond. 

Not being in possession of any of the reasons which governed him in fixing 
the amount of the bond at eight thousand dollars, we cannot say that he erred. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the District Court be affirmed; and that the appellant pay the costs of the 


appeal. 
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N. Commanpeur v. City or CaRROLLTON. 


An Attorney-at-law is entitled to commissions on a judgment obtained by him, although he be super- 
seded by an appointment of another attorney, and the amount of the judgment collected by his 
successor. 


PPEAL from the District Court of the Parish of Jefferson, Burthe, J. 
ii. J. B. Cotton, for plaintiff and appellant. W. T. Scott, for defendant. 

Lanp, J. The opinion and decree of the District Judge are as follows : 

“ This suit is brought by plaintiff to recover from the town of Carrollton the 
amount of commissions alleged to be due him for the collection of taxes, and 
amounting to $491 19. 

“ The evidence shows that in April, 1857, plaintiff was elected by the Council 
of the town of Carrollton to serve during one year as attorney of said corpora- 
tion. That in addition to a fixed salary of $——, the attorney of the corpora- 
tion was entitled to a commission of five per cent. on the amount of taxes col- 
lected by him. That in September, 1857, his office was declared vacant by the 
Council, and another appointed in his place. 

“That in January, 1858, and before the end of the year for which he had been 
elected, he obtained judgment against the town of Carrollton for the balance of 
his fixed salary, and recovered the same. In this first suit, plaintiff reserved the 
right to claim, in due course of time, such commissions as might then be due him, 
and we must now examine what rights his election and removal have given him. 

“ He has already obtained some relief from this court, and has recovered the 
fixed salary attached to his office. As to the commissions claimed, he can only 
recover his commissions upon the amount recovered in the cases where he has 
acted as counsel, and prosecuted the claims of the town of Carrollton. 12 An. 
485; 11 An. 30. 

“Of the sum of $491 19 claimed by plaintiff, a trifling proportion only, viz, 
four dollars eighty-seven and a-half cents is shown by the record to be that which 
he could claim as having brought suit, and obtained judgment against the par- 
ties. The whole balance was placed in the hands of his successor, and collected 
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eee by him. The plaintiff has evidently no right to commissions upon the sums thug _ 
Cannoutrox Crrv. collected by his successor. The sum to which he is entitled is so insignificant, 
that we think it would be an act of injustice to compel the defendant to pay the 
costs of this suit. Reserving therefore to the plaintiff his right to claim from de. 
fendant the sum of $4 87}, it is ordered that plaintiff’s demand be dismissed with 
costs, and that there be judgment against said plaintiff as in case of nonsuit.” 
There is in this judgment no error. The plaintiff was only entitled to recover 
the amount of his fixed salary for the year, and the amount of commissions due 
him for services rendered, at the time of his removal. ‘The plaintiff’s real demand 
in this case, that is to say, the debt due him, was not within the jurisdiction of 
the District Court. 
It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed 
with costs. 

























eee _e_ ne _,.,_e__eeeeeeeeeee 


A. Mitrensercer v. W. L. Boreess. 


Where no attempt has been made by the vendee to sell or dispose of the property purchased without 
paying his vendor, or to conceal or cover the same, s0 as to defeat the latter’s recourse thereon, 
the case does not fall within the purview of the 10th section of the Act of 1840. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 

D. N. Hennen, for plaintiff and appellant. V. F. & J. B. Cotton, for de- 
fendant. 

Voorutss, J. The fact of the defendant’s indebtedness to the plaintiff is not 
denied ; but the latter contends that the judgment rendered below in his favor 
should have decreed the former’s incarceration under the provisions of the Act of 
1840, “abolishing imprisonment for debt.” Sess. Acts 1840, p. 131. 

The 10th section declares that, “ If a debtor shall purchase property for cash, 
the delivery whereof shall be made to him, and then shall sell or dispose of the 
same without paying his vendor, or shall remove the same beyond the reach of 
such vendor, or shall conceal or cover the same in any manner, so that his vendor 
cannot render the same liable. ..... any of such facts shall be held presumptive 
evidence of fraud, liable, however, like all other presumptions, to be disproved.” 
The following sections provide for the incarceration of the debtor, in order to 
compel him to pay the debt contracted under such circumstances. 

As we concur with the District Judge in the appreciation of the facts it be- 
comes unnecessary to decide whether the Act of 1840, “abolishing imprisonment 
for debt,” be repealed by the Acts of 1855, “relative to forced and voluntary sur- — 
renders.” The evidence does not show on the part of the defendant, any attempt 
to sell, or dispose of the property purchased, without paying his vendor, or to 
conceal or cover the same to defeat the latter’s recourse. Had it not been for the 
loss of double the amount of the plaintiff’s claim,—which loss was occasioned by 
the depreciation in the goods, the order given by the defendant to Miltenberger to 
pay himself out of the very proceeds, would have settled at once this controversy. — 

The defendant certainly did not comply with the obligations which he had 
honestly contracted ; but he did not commit a fraud in the sense of the statute. 
Judgment affirmed. 
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Vicror Burrne, Administrator, v. P. Forrier. 


The sale of property bounded by an avenue, in a plan of a town, which is referred to in the act of ‘ 
sale, as designating the position of the property sold, is a dedication of the avenue to public use, 
and the vendee, together with the public generally, have the right to use the whole width of the 
avenue. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Durant & Hornor, for plaintiff and appellant. Randal/ Hunt, for defen- 
dant. 

Bucuanan, J. Two appeals in two suits of the same title, are included in 
this transcript, and have been submitted to us for decision together. 

The first, being No. 11,889 of the docket of the Fifth District Court of New 
Orleans, is an injunction sued out by plaintiff to restrain defendant from demol- 
ishing, removing, or in any wise injuring the fences of the Burthe plantation on 
Tchoupitoulas street, and on the Carrollton railroad. Although thus general in 
its terms, the controversy between these parties relates in reality only to fences 
erected by plaintiff across Henry Clay Avenue, a street upon the plan of Burthe- 
ville, made by Hédin, a surveyor or civil engineer, in 1857 ; which plan was re- 
ferred to in a sale, under private signature, from plaintiff to defendant, of land 
having the said avenue for one of its boundaries. 

On the part of the defendant, it is contended that the fences erected by plain- 
tiff across this avenue, obstructed the defendant’s use of the avenue, and are a 
direct violation of his (defendant’s) right of passage upon the same; a right 
. derived not only from the dedication to public use, implied, as he contends, from 
the sale of land with reference to the plan, but which is, moreover, specially gua- 
ranteed to the defendant by his contract of purchase from plaintiff. 

This controversy has been very much simplified, by an emphatic and unquali- 
fied admission of counsel of plaintiff in his argument in this court, that defen- 
dant has a right to the uninterrupted use of Henry Clay Avenue ; and by the 
farther admission of plaintiff in argument, that if defendant can make use of his 
railroad in no other way than by removing the fences erected by plaintiff, in 
that case, plaintiff is bound to submit to the removal of those fences. 

In order to understand this last admission, it must be observed, that the con- 
> 3 tract between these parties, includes not only a sale of land fronting on Henry 
Clay Avenue from the river to Levee street, but also a sale of the excluseve use 
of a space of twenty-five feet wide, in the centre of Henry Clay Avenue, for the 
construction of a railroad by defendant from the river Mississippi to the Carroll- 
ton Railroad ; which said right of use constitutes, by the terms of the contract, 
a servitude upon the Henry Clay Avenue, in favor of the property sold to de- 
fendant. 

These admissions reduce this part of the case to a question of fact, to wit, was 
the demolition of the fences across Henry Clay Avenue necessary to defendant’s 
use and enjoyment of the said avenue? 

As we understand the evidence, the plantation which plaintiff and his co-heirs 
inherited from their father, although divided into squares and lots, with intersect- 
ing streets, upon paper, still remained, at the time of plaintiff’s sale to defendant, 


in the same state in which it was during the lifetime of plaintiff's father, that is 
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to say, enclosed with fences runving in an unbroken line from the upper to the 
lower boundary of the plantation, upon the public road in front, and upon the 
Carrollton Railroad in the rear. The soil of Henry Clay Avenue was part of 
an extensive field, with nothing to distinguish it to the eye from the rest of the 
field. The fences which enclosed the field entirely barred the passage at either 
end of the avenue. 

It is evident, then, that the removal of those barriers was indispensible to de. 
fendant’s use of the avenue. Defendant notified plaintiff to remove them, which 
he neglected to do; and plaintiff, about one month after such notice given, re- 
moved the fences at each end of the avenue, for a space of sixty feet, being some- 
what less than the width of the avenue, according to the plan. 

After the barriers of the Henry Clay Avenue had been thus removed by de- 
fendant, plaintiff proposed, by letter, to place a gate in his fence, at each end of 
the avenue. Defendant refused to accept this proposition, alleging that, by 
the contract, he had a right to the unobstructed use of the whole width of the 
avenue. 

Upon this, plaintiff sued out the present injunction ; and immediately upon the 
same being granted, rebuilt his fences across the Henry Clay Avenue, without 
leaving any opening or any gate in the same, thus shutting out the defendant 
from all access to the avenue. We agree with the District Judge, that this in- 
junction should be dissolved. The plaintiff now admits, as we have seen, the 
defendant’s right to an unobstructed use of the avenue. 

This admission seems hardly consistent with the allegations of the petition for 
injunction. But plaintiff's counsel argues, that a gate at each end of the ave 
nue, is all that defendant can in reason require ; for that such gates would afford 
defendant free ingress and egress to and from the avenue. 

Granting this to be true, for the sake of argument, where are the gates? 
Plaintiff has made no gates, and defendant cannot make any without disobeying 
the injunction. It is nothing to the purpose, that defendant refused to authorize 
plaintiff to make the gates. Defendant had a perfect right to stand upon his 
contract, and to decline any proposed modification of that contract. But such 
refusal, however unreasonable and unneighborly it may have appeared to plain- 
tiff, did not justify him in a plain and palpable violation of his contract. If he 
believed, in good faith, that gates in his fences upon the line of Henry Clay 
Avenue, satisfied the requirements of his contract with defendant, it was his 
duty to have made those gates, notwithstanding defendant’s refusal, formally to 
sanction that proceeding. And this is all-important upon the question of dam- 
ages ; for with gates open to ingress and egress of the avenue, defendant could 
not have pretended that the passage of the avenue was absolutely barred to him, 
although he might still have urged, that the passage was not such a one as he 
was legally entitled to. The correspondence of plaintiff with defendant, viewed 
in connection with his subsequent acts, amount to nothing more than this, that 
unless defendant will consent, in writing, to accept a passage of Henry Clay 
Avenue through two gates, he shall have no passage upon that avenue at all. 

We have here an example of one of the most common of errors, that of exag- 
gerating one’s own rights, to the point of losing sight altogether of those of one’s 
adversary. 

Upon the question of right, under the contract between the parties, we also 
agree with the District Judge, that the law is in favor of the defendant. The 
sale of property bounded by Henry Clay Avenue, in a plan of Burtheville, which 
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js referred to in the sale, as designating the position of the property sold, is 
a dedication of the avenue to public use. The defendant has, therefore, in com- 
mon with the rest of the community, the use of the whole width of Henry Clay 
Avenue, on either side of the reservation hereafter noticed, unobstructed by fences 
or gates ; and he has, by the terms of his contract, the exclusive use or servitude 
of passage, as proprietor of the brick yard on the batture of Burtheville, of a 
space of twenty-five feet in width, in the centre of Henry Clay Avenue, from the 
river to the Carrollton Railroad, which space is reserved, in defendant’s favor, 
from public use. 

The sketch made by D’Hémécourt, annexed to the authentic act of sale before 
Magner, of the 1st of June, 1857, and the amended plan of Hédin, referred to in 
the sous seing prive, also annexed to that authentic act, are proof between these 
parties, of the situation and dimensions of Henry Clay Avenue. 

In a supplemental petition, plaintiff alleges that there was error on his part in 
the sale to defendant, in this: that plaintiff supposed the public road in front of 
the Burthe plantation to be identical with Levee Street on the plan by which the 
land was sold to defendant ; but that it was subsequently ascertained that the 
Levee Street of the plan was to the westward of the public road, by means where- 
of, the soil of the said public road between Bloomingdale and the Henry Clay 
Avenue fell within the boundary lines of the land purchased by defendant ; and 
that defendant has taken advantage of this error to apprepriate and destroy the 
fence between the Burthe plantation and the public road within the said limits. 
The petition claims that said fence did not pass to defendant under the sale, by 
reason of the error, and that defendant owes plaintiff the value of the fence, stated 
at six hundred dollars, for which he asks judgment. 

Plaintiff also claims of defendant, in the same amended petition, the value of 
that portion of the fence of the plantation on the public road, which is above the 
Henry Clay Avenue (stated at six hundred dollars), on the ground that defendant 
has illegally and violently destroyed the said fence, although not on the land sold 
to him, Fortier, at all. 

Defendant answers this:supplemental petition, alleging that the fences therein 
mentioned belonged to himself; and denying the error alleged by plaintiff. 

The sale of the land to defendant included all the buildings and improvements 
onthe land. It is admitted that the boundary (westward) of the land given by 
the title (Levee Street on Hédin’s plan of Burtheville) is west of the public road. 
The sale conveyed, therefore, the fence adjoining the road, as well as the soil of 
the road, within the limits, north and south, of the title. No attempt appears to 
have been made to prove the error of fact alleged in the supplemental petition. 

As to the fence of the plantation on the public road above Henry Clay Ave- 
nue, it seems to be included in the general term “ constructions généralement 
quelconques,” of tie second clause of the description of things sold, in the deed of 
sale. The word “constructions” in this connection, is used by the parties con- 
tracting, in a figurative sense, to signify “ choses construttes,” a signification which 
the French Dictionary of the Academy (Paris, quarto edition, 1825,) does not 
give to the word, but which we know to be frequently given to it in popular 
parlance. It is our duty to give effect to the contract, according to the inten- 


_ tion of the parties, as expressed intelligibly, although perhaps inaccurately. C. 


C. 1941. 
Is a fence then an object that is embraced in the category of “ choses construi- 


tes,” (things constructed)? It seems to us that it is, We conclude, therefore, 
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that the fences, within the limits described in the second clause of this contract, 
were conveyed by the same; and that defendant had the right to remove them. 

The defendant, pleading in reconvention, claims of plaintiff damages for having 

obstructed Henry Clay Avenue. The proof in support of this claim relates prin- 
cipally to the additional expense incurred by defendant for the transportation of 
his bricks to market, beyond what such transportation would cost him per rail- 
road. 
We have seen that the plaintiff sold to defendant the exclusive use of twenty- 
five feet wide in the centre of Henry Clay Avenue from the river to the Carroll- 
ton Railroad, for the construction of a branch railroad connecting defendant’s 
brick-yard with :the Carrollton Railroad. It is proved that the defendant had 
commenced making his railroad, and that the same might have been finished in 
one month, when his operations were suspended by this injunction. 

It is proved that defendant makes at his brick-yard 10,000 bricks per day. 
The cost of transporting bricks from defendant’s brick-yard to buildings in town 
by cart is $3 25 per thousand. The cost of transporting them by the Carrollton 
Railroad would be $1 25 per thousand, making a difference of two dollars per 
thousand, or twenty dollars a day, in favor of the latter mode. This would 
amount to six thousand dollars in a year, counting three hundred working days 
in the year. Now, it is very true, that defendant has been prevented by the acts 
of plaintiff from completing his branch railroad, and thereby shut out from com- 
munication with the Carrollton Railroad by the Henry Clay Avenue; but it is 
in evidence, that plaintiff offered to defendant, by letter dated the 10th of June, 
1857, (several months before this injunction), the use of an old railroad from the 
brick-yard to the Carrollton Railroad, made by plaintiff’s father, until the com- 
pletion of defendant’s branch railroad in Henry Clay Avenue. The defendant 
was, therefore, not compelled to send his bricks to town by cart, as pretended; 
and the claim for damages on this score must be rejected. ; 

Another cause of damage alleged by defendant is the injury done to his em- 
bankments in Henry Clay Avenue, by the cattle of plaintiff. The evidence of 
the amount of pecuniary damages arising from this cause is too vague to enable 
us to decide it satisfactorily. 

The second of the appeals now before us for decision, is taken by plaintiff from 
the judgment in suit No. 12,174 of the docket of the Fifth District Court of New 
Orleans. 

This is a suit to compel the defendant to remove certain buildings comprised 
in the two acts of sale of the 14th of April and Ist of June, 1857, mentioned 


above. 


The clauses of the contract between the parties which are the subject of this 
suit, are as follows : 

“20. Toutes les b&tisses et constructions généralement quelconques, qui se 
trouvent actuellement sur cette portion de la dite habitation comprise entre la 
Rue de la Levée, l’Avenue Henry Clay, la limite de la dite terre Foucher, et le 
fleave. Bien entendu, que le dit Fortier aura le droit, s’il le juge a-propos, d’oe- 
cuper ces batisses et constructions, et d’en jouir, sur les lieux-mémes ou elles se 
trouvent, tant que le fonds continuera d’appartenir aux parties de premiere part, 
et a leurs cohéritiers. Au cas de vente, par ces derniers, du fonds, ils devront en 
donner avis, au moins soixante jours d’avance, au dit Fortier, pour lui donner le 
temps d’enlever les batisses. 

“ 30. La jouissance de toute cette partie de l’habitation D. F. Burthe, comprise 
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entre la Rue de la Levée, l’Avenue Henry Clay, la limite de la terre Foucher, et 
le fleuve, tant que les parties de premiere part et leurs cohéritiers seront proprié- 
taires de cette portion de la dite habitation, ou ne la loueront pas, et ce, moyen- 
nant le paiement des taxes pour cette partie de l’habitation et l’entretien du che- 
min public par le dit Fortier.” 

The petition alleges that plaintiffs (Victor Burthe and Léonce Burthe) have 
jeased the ground described in the 3d clause above copied, to a third person, and 
that they have given the notice of sixty days to defendant, required by the second 
clause ; and concludes by praying for the removal of defendant’s buildings. 

The answer is a general denial, and a special plea that defendant has the right 
to retain his buildings on the ground in question, so long as plaintiffs remain pro- 
prietors of the soil upon which those buildings stand. No evidence of the lease 
seems to have been offered: but taking it for granted that the ground has been 
leased, as alleged, such letting does not justify the present action. The two 
clauses of the contract are perfectly distinct, and perfectly consistent. No lease 
of the land by plaintiffs can prejudice the defendant’s right of possession and en- 
joyment of his buildings upon the land. 

It is, therefore, adjudged and decreed, upon the appeal in suit No. 11,889 of 
the docket of the Fifth District Court of New Orleans, that the judgment of the 
said court in said suit be affirmed in all respects, except as regards the reconven- 
tional claim for damages ; that the judgment awarding damages to defendant be 
reversed and annulled, and that there be judgment of nonsuit against defendant 
upon said reconventional demand for damages. 

And it is further adjudged and decreed, upon the appeal in suit No. 12,174 of 
the docket of the Fifth District Court of New Orleans, that the judgment of the 
District Court be affirmed. 

And it is further decreed, that the costs of these two appeals, included in one 
transcript in this court, be borne, one-half by Victor Burthe, administrator, and 
by Léonce Burthe, appellants; and one-half by Potycarpe Fortier, appellee ; that 
the costs of the suits Nos. 12,174 and 11,889 in the District Court be borne by 
the appellants and plaintiffs; that the costs of the reconventional demand of de- 
fendant in the suit No. 11,889, claiming damages of plaintiff, be borne by defen- 
dant ; and that the other costs of the District Court in said suit be paid by plain- 
tiff and appellant. 
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E. J. Harr & Co. v. F. A. Gorrwatn—Jacor Zort.y, Garnishee, ap- 
pellant. 

Where the wife of an absconding debtor gives property in payment of a debt due by her husband, the 

law presumes that the property so given belongs to the community, and the act of the wife in giv 


ing the property in payment is a nullity, and the property attempted thus to be alienated by her 
is liable to attachment by the creditors of her husband. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
H. J. Leovy, for plaintiffs. R. H. Marr, for defendant. M. M. Reynolds, 
for garnishee and appellant. 
Bucuanan, J. Plaintiffs commenced suit by attachment against defendant, 
an absconding debtor. 
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. In answer to interrogatories propounded to Zoelly, as garnishee, the latter de _ 
clared that he had received, on account of a debt due him by defendant, before 7 
any attachment was served on him, a mule, for which defendant has been credited 
with two hundred dollars , also, one hundred second hand empty casks, for which 
defendant has been credited with two hundred dollars. He denied the possession 
of any property of defendant. 

Plaintiff traversed these answers. The evidence shows that the giving in pay. 
ment of the mule aud casks was subsequent to defendant’s flight, and that the 
said giving was the act, not of defendant, but of defendant’s wife. The law pre. 
sumes that the property so given in payment, belonged to the matrimonial com. 
munity. 

The husband is the head of the community, and has, by law, the right to ad- 
minister the common property ; and the wife has not the right to alienate such 
property, even fora common debt. The act of the wife of defendant, in giy- 
ing the mule and barrels to garnishee, was, therefore, a nullity ; and the property 
thus attempted to be alienated, was liable to plaintiff’s attachment. 

Judgment affirmed, with costs. 


J. W. Fisner v. Ropert Geppes et al. 


Where it is the custom of common carriers to allow the baggage of passengers to be taken in charge 
by servants in their employ, to be delivered by them ata certain place and in a.certain manner, 
they will be liable for the loss of baggage arising from the neglect of their employees to make 
the delivery according to custom. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
. Semmes & Labatt, for plaintiff and appellant. Clarke & Bayne, for defen- 
dants. 

Lanp, J. The defendants are sued as common carriers, for the value of a 
trunk and its contents, alleged to have been lost on a trip of the steamer Califor- 
nia from Mobile to New Orleans. The value is alleged to have been $386 80. 

The evidence satisfies us, that the plaintiff and his family came as passengers 
from Mobile to New Orleans, and that the trunk in question, was delivered to 
defendants, on board their boat, at the former place. It also satisfies us, that 
the servants in the employment of the owners of the boat, were in the habit of 
receiving the baggage of passengers at Mobile, and of delivering the same, after 
the arrival of the boat, on the cars of the Ponchartrain Railroad, by obtaining 
checks from the baggage master, and handing the same to the passengers. And 
it further satisfies us, that the plaintiff’s trunk was not delivered to him with his 
other baggage on the railroad cars, after the arrival of the boat. 

The number of checks which the plaintiff had for his baggage, corresponded 
with the number of his trunks or packages—but one of the checks culled for a 
trunk which did not belong to the plaintiff. We think the defendants are bound 
by the habit, or custom which they permit on their boat, of allowing their ser- 
vants to receive the baggage of passengers, at Mobile, and to deliver the same at 
the lake terminus, on the railroad cars, and are consequently liable for the fault 
or negligence of their servants, in making a delivery of the baggage in pursuance 
of the custom. 
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There is nothing to show that the mode of delivery was departed from in re- 


; spect to the plaintiff's baggage, and the only conclusion upon the facts of the 


case is, that the plaintiff ’s trunk was either lost on the trip of the steamer before 
her drrival, or afterwards, through the negligence of the servants of the defen- 
dants, in checking the same on the railroad cars. In either event, the liability 
of the defendants to the plaintiff attached. C.C., Arts. 2725, 2299. 

The evidence, however, as to the contents of the trunk, is insufficient to autho- 
rize a judgment for the amount claimed. In cases of this kind, weak evidence 


- will entitle a plaintiff to recover, when no shade of suspicion is cast upon his de- 


mand, for the reason, that proof in such cases is extremely difficult to be ob- 
tained, but some evidence is necessary on which to found a judgment, beyond the 
mere claim of the party. The plaintiff has sought to prove the contents of the 
trank by a witness; and in giving to the evidence the greatest weight to which 
it is entitled, even in a case of this kind, it does not show that the value of the 
trunk and its contents exceed the sum of $180. 

It is, therefore, ordered, adjudged and decreed, that the julgninil be reversed ; 
and it is now ordered, adjudged and decreed, that the plaintiff do have and re- 
cover of the defendants in solido, the sum of one hundred and eighty dollars, with 
interest at the rate of five per cent. per annum from judicial demand, with costs 
in both courts. 


Mrs. Emity Woo.rotk v. Ext FonsBene. 


When, in an assessment of a lot of ground, neither the number of the square, nor the number of the 
lot, nor the name of the street on which the lot fronted is given, such assessment is wanting in par- 
ticulars essential to the identification and description required by the 26th section of the Revenue 
Act of 1847, which requires the tract or lot of land to be designated at least by its boundaries. 

When the assessment is not made in the manner required by law, a sale of the property assessed for 
taxes by the Collector, will be null and void. 

Anillegality in the assessment of property sold for taxes is a radical defect, and not a mere infor- 
mality which may be cured by the lapse of five years from the date of the tax sale. 


PPEAL from the Fourth District Court of New Orleans, Price, J 
Mott & Fraser, for plaintiff. C. Dufour, for defendant and appellant. 

Lanxp, J. This is a petitory action for the recovery of two lots of ground 
situate in the First District of this city. The defendant claims title by virtue of 
a tax sale made by the State Tax Collector on the 14th day of November, 1848. 
The lots in controversy were described, in the assessment by virtae of which they 
were adjudicated to the defendant, in the manner declared in the following ex- 
tract from the notice or advertisement of sale, by the Auditor of Public Ac- 
counts. 


“The following lots in square bounded by New Levee, St. James, Market and 
Tchoupitoulas Streets, and assessed in the following names, viz, Mrs. A. Wool- 
folk, 1 lot, 32 by 128, amount of taxes $4 80; 1 lot, owner unknown, 32 by 128, 
amount of taxes $4 80.” 

In this assessment, neither the number of the square, nor the number of the lot, 
is given, nor the name of the street on which the lots fronted, or were situated, 
The assessment is wanting in the particulars essential to a description and iden- 
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Woowrox — tification of the property assessed for taxes due the State, as required by the 2 
Foysexe. 26th section of the Revenue Act of 1847, p. 130, which requires the tract or lot _ 
of land assessed to be designated at least by its boundaries. In the assessment of 
the lots in question, their boundaries are not given at all. The boundaries of the — 
square in which they are situated are not the boundaries of the lots. The deserj 
tion in the assessment would apply to any lot in the square bounded by the 
streets named, as well as to the lots in question. As the assessment was not — 
made in the manner required by law, it was null and void, as authority on the a 
part of the Tax Collector to sell, and cannot, therefore, form a basis of title jp u 
favor of the defendant. An illegality in the assessment of property for taxes, ig _ 
a radical defect, and not a mere informality which may be cured by the lapse of 
five years from the date of the tax sale; and the prescription pleaded by the de 
fendant is, therefore, not applicable to this case. 

It is shown that the use of the property was worth five dollars per month, and 
the fruits received by the defendant reimbursed him the amount of taxes paid, 
and also compensated him for the cost of enclosures, admitting his right to com. 
pensation, on which we express no opinion. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 
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J. L. Carrer v. Turrs & Hopart. 


Damages will not be allowed against a party for asserting a right in a court of justice by the compul- 
sory process allowed by law, beyond the damages actually sustained, unless the circumstances of 
the case disclosed a want of probable cause for the action and malice in the resort to compulsory — 

process. 




















PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Durant & Hornor, for plaintiff and appellant. A. N. Ogden & Stansbury, — 
and Benjamin, Bradford & Finney, for defendants. 
Bucuanan, J. The defendants libelled the steamboat Ohio belonging to plain- 
tiff, in admiralty, in the District Court of the United States, in New Orleans, for — 
non delivery of merchandize shipped on board the said steamboat for transporta- 

tion for him. The answer to the libel, filed by plaintiff, admitted the shipment — 
and non delivery of the merchandize, but plead that the vessel was not liable asa — 
common carrier, under the bill of lading, inasmuch as the merchandize was lost — 
by a peril of navigation. Of this opinion was the admiralty court ; and the libel ~ 
was accordingly dismissed, and the steamboat released from seizure after a deter J 

tion of one month and twenty-six days. 
The plaintiff brings the present action for seven thousand dollars damages, 

alleged to have been suffered by him in consequence of the seizure and detention ~ 
of his steamboat, as aforesaid. The particulars of damage set forth in the peti- 
tion are all prospective and conjectural, with the exception of a charge (indefi- 
nite in amount from being mixed with other charges in one item), for expenses of 
discharging cargo which was on board at the time of the seizure of the vessel. 
And of this charge it may be observed, that its amount is not ascertained by any 
proof. 
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The District Court gave judgment for defendants, on the ground that there is 
neither allegation nor proof that the seizure of the plaintiff's steamboat was made 
maliciously, or without probable cause. The learned Judge has reviewed the de- 
cisions of this court upon this point, by which it appears to be now settled, that 
damages will not be allowed in Louisiana, against a party, for asserting a right 
in our courts, by the compulsory processes allowed by our laws, beyond the 
damages actually sustained, unless the circumstances of the case disclose a want 
of probable cause for the action instituted by such party, and malice in the resort 
to compulsory process. 

But in the present case, these elements are wanting. In the words of the Dis- 
trict Judge, “ the defendants had an apparent cause for what they did. They 
acted upon a state of things produced by the plaintiff himself—his non compliance 
with his contract to bring merchandize to the defendants.” Moore v. Whitten. 
bury, 13 An. 22. 

Judgment affirmed, with costs. 


G. D. Gorpon v. J. W. Zacuarir. 


The Act of the Legislature of the 9th March, 1852, which allows legal interest on all debts from the 
time they become due, unless otherwise stipulated, does not apply to debts due before its passage. 
An agent for the collection of money is only liable for interest on the money collected from judicial 
demand, unless it be shown that he employed the money for his own use, or that he was put in de 

fault prior to the institution of the suit. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
G. A. Breaux, for plaintiff and appellant. A. N. Ogden & Stansbury, for 
defendant. 

Lanp, J. The defendant was the assignee of one A. C. Bredall, of certain 
claims against the Government of the United States, on which he received the 
sum of ten thousand dollars on the 17th day of May, 1851. These claims were 
originally against the Mexican Government, but were, in certain treaty stipula- 
tions, assumed by the Government of the United States. Under the contract of 
assignment the defendant was entitled to one-half of all he might receive from the 
Government, as a compensation for his trouble and expenses in prosecuting the 
claims. 

The plaitiff, as universal legatec, and executor of the last will and testament of 
one A. C. Bredall, deceased, sues the defendant to recover from him the ten thou- 
sand dollars received from the Government, less the amount of compensation to 
which he is entitled. 

There was judgment in favor of the plaintiff for the sum of five thousand dol- 
lars, with legal interest from the 17th day of May, 1851, from which the defen- 
dant has appealed. 

Various questions have been argued by counsel in the elaborate briefs filed in 
this case, but we only find it necessary to consider three of them. 

The first is a question of identity, that is, whether the assignor of the defen- 
dant, and the testator of the plaintiff, was one and the same person. In the as- 
signment, the assignor is described by the name of Asmus C. Bredall ; and in the 
body of the will, the testator is described by the name of Amos C. Bredall. On 
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this question of fact, the District Judge says : “ the evidence satisfies me that the 
plaintiff is the legal representative and universal legatee of the A. C. Bredall, with 
whom defendant contracted, and on whose behalf the Mexican indemnity was ob. 
tained. This is distinctly acknowledged by the defendant in his letter of the 10th 
of August, 1850.” In this view of the evidence, taken by the District Judge, on 
the question of identity, we entirely concur. 

The second question is, whether the defendant is entitled, under the contract of 
assignment, to one-half of the net proceeds of the claims, or only to one-half of the 
gross amount. The agreement is in these words: 

“Tn consideration of your undertaking the prosecution of my claim for indem- 
nity against the Mexican Government, for their arbitrary false imprisonment at 
Vera Cruz, in 1843 and 1844, I hereby agree to give you one-half of all you may 
receive for the same, as a compensation for your trouble and expense.” 

The District Judge did not err. The defendant was only entitled, under the 
agreement, to one-half of the gross amount received by him. 

The third question is, whether the plaintiff is entitled to recover legal interest 
from the 17th day of May, 1851, or only from judicial demand. 

Article 1932 of the Civil Code provides, that in contracts which do not stipu- 
late for the payment of interest, it is due from the time the debtor is put in de 
fault for the payment of the principal, and is to be calculated on whatever'sum 
shall be found by the judgment to have been due at the time of the default. The 
claims against the Government were collected, and one-half of the same was due 
to the deceased, or his representatives, prior to the passage of the Act of the 9th 
of March, 1852, p. 95, which allows legal interest on all debts from the time they 
become due, unless otherwise stipulated. In the contract between the defendant 
and the deceased, there was no stipulation for the payment of interest, and it has 
been held that the Act of 1852, above mentioned, does not apply to debts due 
before its passage ; and as the debt in question was due on the 17th of May, 
1851, it follows, that if the defendant be considered as an ordinary debtor, in- 
terest can only be allowed from judicial demand, or from the time the defendant 
was put in default. Article 2984 provides, that the attorney is answerable for 
the interest of any sum of money he has employed to his own use, from the time 
he has so employed it; and for that of any sum remaining in his hand, from the 
day he becomes a defaulter by delaying to pay it over. It is not alleged in the 
petition, nor shown by the evidence, that the defendant appropriated the money 
due to the deceased, to his own use; nor does it appear from the evidence, that 
the defendant was put in default prior to the institution of this suit. Whether 
the defendant, therefore, be considered in the character of debtor, or agent of the 
deceased, he is only legally bound to pay interest from judicial demand. Marr 
v. Hyde, 8 R. 13. 

Citation was served on the defendant on the 11th day of February, 1857. 

It is, therefore, ordered, adjudged and decreed, that the judgment be amended, 
and that, instead of interest from the 17th day of May, 1851, the plaintiff recover 
legal interest on the amount of the judgment from the 11th day of February, 
1857; and that the judgment thus amended be affirmed, with costs of the lower 
court, and that plaintiff and appellee pay the costs of this appeal. 
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JAMES JEFFRIES U. BELLEVILLE IRon Works Company. 


Where a creditor seeks to have annulled, as alleged, an order of court accepting a surrender of pro- 
perty by an insolvent, the proper method is to proceed by direct action in the same court which 
rendered the order contradictorily with the ceding debtor, and also with the creditors, by notice to 
the syndic elected by them. 

A corporation created under the act for the organization of corporations for works of public improve- 
ments and utility, approved March 14th, 1855, cannot avail itself of the provisions of the act rela- 
tive to the voluntary surrender of property, approved March 15th, 1855. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
A W. J. Vason, for plaintiff and appellant. Benjamin, Bradford & Finney, 
for defendants. 

Bucnanan, J. The plaintiff brought suit in the Fourth District Court of 
New Orleans, on the 10th of December, 1858, against the defendants, a private 
corporation established under the Act of 1855, p. 182, upon a promissory note 
of the defendants, for $3,202 44, signed by their President, payable to the order 
of, and endorsed in blank by, their Secretary, of which note plaintiff alleged 
himself to be holder and owner. , 

On the 29th of December, 1858, defendants made a voluntary surrender of 
their property in the Fourth District Court of New Orleans ; the Judge of which 
court accepted the cession, and ordered a stay of proceedings and’a meeting of 
their creditors, to take place on the 7th of February, 1859. 

In the schedule filed with this petition, is found the name of “ J. Jeffries & 
Son,” a firm of which plaintiff is admitted, in argument, to be a partner, in- 
scribed as creditors of the Belleville Iron Works Company, by bills payable, for 
the sum of $9,788 59. 

On the 18th of January, 1859, plaintiff instituted another suit in the same 
court against the defendants, as holder and owner of another promissory note, 
similarly made and endorsed, for $3,262 86, due December 31st, 1856. 

In his petition in this latter suit, plaintiff charges “that he is advised, that on 
the 29th day of December last past, an ex parte order was granted by the Judge 
of this court, upon the petition of the defendant, praying to be allowed to make 
voluntary cession of its assets to its creditors, staying all proceedings against 
the property of the said company. Petitioner respectfully insists that said order 
is illegal, and was improvidently granted by the Judge of this court, and should, 
therefore, be annulled and vacated for this ; that corporations, such as the defen- 
dant in this case, have no right, under the laws of this State, to make a volunta- 
ry surrender of their property to their creditors, and receive the benefit of the 
insolvent laws of this State. And he prayed, that the order in question might 
be annulled, and for judgment upon the note. 

On motion of plaintiff’s attorney, R. Wells, the syndic elected at the meeting 
of creditors of defendants, was made a party to both of these suits. He, plead- 
ing the order of the 29th December, 1858, as an exception, prayed that these suits 
be cumulated with the insolvent proceedings of defendants. After hearing, the 
exception was sustained, the suits ordered to be cumulated, and, from this judg- 
ment, plaintiff appeals. 

By consent of parties, the two cases have been brought up, and are to be de- 
cided in one appeal. 
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The question presented by this appeal is, whether a corporation created under 


B. Io Works the act for the organization of corporations for works of public improvement 


and utility, approved March 14th, 1855, can avail itself of the provisions of the 
Act relative to the voluntary surrender of property, approved March 15th, 1855, 

On the part of the appellees, it is objected that this question has been collate. 
rally raised, and cannot be examined in this form ; that it must be the subject of 
a proceeding in the suit of the Belleville Iron Works Company v. Its Creditors, 
This objection appears unfounded. The issue of the illegality of the order ae. 
cepting the surrender of property, is made by a direct action in the same court 
which rendered that order, and contradictorily with the corporation, by citation 
served upon its President, as well as with the creditors of the corporation, by 
notice to the syndic elected by them. Of the two precedents cited in argument, 
in one, (Gottschalk v. Her Creditors, 7 La. 436,) an appeal was taken by two 
creditors from the order accepting the surrender ; and the other, (Foucher v. Cre. 
ditors, 7 La. 425,) a motion was made to set aside that order, in a distinct suit, 
instituted by sundry creditors, for a sequestration of the absconding debtor's pro- 
perty. If there be any difference, the present would seem to be rather more for- 
mal than either of those cases. 

Proceeding, then, to the consideration of the question above stated, we under. 
stand the counsel of appellees to maintain the right of a corporation to the bene. 
fit of the voluntary surrender of property Act, on the ground, that by the first 
section of that Act, it is said : “ Any person may make a cession of his proper- 
ty to his creditors.” And the counsel argues, that corporations constitute a 
class of persons in the Civil Code of Louisiana. He directs our attention parti- 
cularly to Article 431 of the Code, in which corporations are designated intel- 
lectual persons. 

We are of opinion, that the term persons in the first section of this Act of the 
Legislature, refers to natural persons alone ; and that it was not the intention of 
the lawgiver to include under that denomination, the artificial or legal person, 
which is the subject of the tenth title of the first book of the Civil Code. The 
Act relative to the voluntary surrender of property and mode of proceeding, ap- 
proved 15th of March, 1855, is copied substantially, and in many of its sections, 
word for word, from the Act “relative to the voluntary surrender of property 
and to the mode of proceeding, as well as for the direction and for the disposal of 
debtor’s estates, and for other purposes,” approved February 20th, 1817, as 
amended by the Act of 29th of March, 1826, by that of March 13th, 1837, and 
by that of 28th of March, 1840. Bullard & Curry’s Digest, pages 487, 495, 
498 and 474. 

Indeed there is scarcely any thing in the Act of 1855, which is not to be found 
in one or the other of the above mentioned Acts, except some provisions relative 
to syndics and their commissions. Yet, in the case of the Commissioners of the 
Exchange Bank v. Mudge, 6th Rob. 398, this court said: that no law existed 
previously to the year 1842, which defined the insolvency of a corporation, or 
provided for either its voluntary or forced liquidation. 

It is manifest from this language, that our predecessors did not consider that a 
corporation was entitled to make a cession of property, under the insolvent laws 
then in force ; and which, as we have seen, were substantially the same with that 
under which the defendants made the application to the Fourth District Court, 
and obtained its order staying proceedings against them. 

The first section of the Act of 1817, uses the word “ individual.” This word, 











be el 











NEW ORLEANS, JANUARY, 1860. 


in the first section of the Act of 1855, has been changed into “ person.” But 
we have no reason to believe that, by this change, the Legislature intended to 
enlarge the object of the law to corporations. Nothing of that kind is inti- 
mated in Mr. Phillips’ Report to the Legislature upen the Revision of the Sta- 
tutes of the State. 

The first section of the Act of 1817, reads, in entire, as follows : 

« Every individual, who shall not yet have been imprisoned for debt, but who 
shall find himself unable to meet his engagements, may avoid imprisonment and 
all farther proceedings against his person, for said debt, by surrendering all his 
estate to his creditors, provided the said surrender be made bona fide and with- 
out fraud, and agreeably to the formalities prescribed by this Act.” 

The corresponding section in the Act of 1855, reads : 

“ Any person may make a cession of his property to his creditors ; provided, 
the surrender be made bona fide, without fraud, and agreeably to the formalities 
prescribed hereafter.” 

This change of phraseology seems to have been rendered necessary, by the 
abolition, in the year 1840, of the writ of capias ad satisfaciendum, which, at 
the time of the passage of the earlier statute, was a mode of executing all money 
judgments, after the return of the fier facias, “ no property found.” 

To have preserved the identical words of the Act of 1817, in the Revised 
Statates of 1855, would thus have been clearly inconsistent with the existing 
state of our legislation. The omission of a portion of the section of the original 
Act became, consequently, necessary ; and, in what remained, the substitution of 
the word person for that of individual, if not the result of accident, had evident- 
ly no other or further design than a fancied euphony or conciseness ; for the for- 
malities required, by the same section, to be observed, and which are detailed in 
the subsequent sections of the revised, as well as the original statute, such as the 
taking and signing of an oath, are evidently such as could only be performed by 
natural persons. 

Again: if we look into the Act under which the defendants are organized as 
a corporation, (Session Acts of 1855, page 182,) we find, iri its sixth section, a 
peculiar kind of evidence required for the ascertainment of the fact of insolven- 
ey of corporations organized under that Act ; and, also, a peculiar form of liqui- 
dation prescribed in case of such insolvency. The section declares : 

“That they shall forfeit their charter for insolvency, evidenced by a return of 
no property found on execution; and, in such case, it shall be the duty of the 


District Court, at the instance of any creditor, to decree such forfeiture, and to 


appoint a Commissioner for effecting the liquidation, whose duty it shall be, to 
convert all the assets of the company, including any unpaid balances due by 
stockholders on their shares, into cash, and to distribute the same, under the di- 
rection of the court, amongst the parties entitled thereto, in the same manner, as 


near as may be, as is done in cases of insolvency of individuals.” 


It may be observed, en passant, that the concluding words of this section seem 
to negative the idea of the Act for the voluntary surrender of property being 
applicable to corporations, and being the language of a statute passed by the 
same Legislature, and almost on the same day with the Act which we examined 
in the first part of this opinion, has very much the appearance of a contempo- 
raneous legislative interpretation of that Act, confirmatory of the views we have 
expressed. 

Be that as it may, the section is the only one in the Act which treats of the 
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insolvency of corporations, It is highly important in this case, in two aspeets; 
Ist. As arule of evidence. 2d. Asa rule of procedure. 

Upon the first of these points, we feel bound to say, that the insolvency of the 
Belleville Iron Works Company, has not been legally shown. 

Upon the second, that when the insolvency shall be evidenced according to 
law, the legal form of proceeding for the liquidation of their affairs in court, jg 
different from that which has been adopted in this case. 

In the form of procedure prescribed by the statute, the corporation would be 
defendant, instead of being, as we find them, in thé form of proceeding which 
they have pursued, the plaintiff. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; that the exception filed by Richard Wells, in the capacity of syndic 
of the creditors of the defendants, be overruled ; and that these two causes, con- 
solidated for the purposes of this appeal, be remanded to the court below, to be 
proceeded in according to law ; and that the appellees pay costs of appeal. 


Tromas Owens et als. v. Wintiam P. Davis 


In the absence of an express stipulation to the contrary, the owners of a steamboat employed in car- 
rying persons and merchandize for hire, bring the use only, and not the property of the boat, into 
the partnership—they hold as tenants in common. 

In case of proceedings for the distribution of the proceeds of a steamer, the suit of the attaching credi- 
tor is not stayed by order of the Judge, nor by operation of law ; nor is he actually or virtually en- 
joined from proceeding to judgment against his debtor, and acquiring a right of privilege on the pro- 
ceeds of the property attached ; nor from proceeding to execution and sale of the property itself for 
the satisfaction of his debt. In all such cases, the property is not vested in the creditors, but 
remains in the debtor subject to seizure, attachment and execution. 

Where a Sheriff has not been authorized as the legal agent of the seizing creditors, to insure property 
in his custody, he has no authority under the law to effect such insurance, and his claim for the re- 
turn of the premium paid cannot be allowed as costs of suit. 

Where judgment has been rendered in favor of partnership creditors against all the part-owners ofa 
steamer, whether they were creditors by privilege, or not, for their respective claims against the 
boat, they become privilege creditors of each of the part-owners for the amount of costs recovered, 
and these costs form a privilege debt upon the proceeds of the steamer superior to that of the indi- 
vidual attaching creditors. 

Our law grants no privilege for money advanced to the master of a steamboat. 

The right of creditors to privileges on property within our jurisdiction, must be determined by the lee 
fori and not by the lez loci contractus. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Benjamin, Bradford & Finney, for plaintiffs and appellants. Hart & Mar- 
tin, for defendant. 

Lanp, J. The plaintiffs, individual creditors of the defendant, part-owner of 
the steamer David Yatum, have appealed from the judgment distributing the 
proceeds of the boat among the partnership creditors of the owners, to the exclu- 
sion of the individual creditors ; and present for our decision the following ques- 
tions of law : 

First. Whether, in the absence of an express stipulation to the contrary, the 
owners of a steamboat, who employ it in carrying persons and merchandize for 
hire, bring the use of the boat only, or the property of the boat, into the partner- 
ship. 

The distinction between part-ownership, and partnership, in ships or other 
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yessels, is clear and well defined. The general rule is, that part-owners are ten- 
ants in common, and not partners. A ship, or other vessel, may be held by part- 
owners in partnership, but when so held. it is by virtue of some positive stipula- 
tion, and forms an exception to the general rule. Mr. Chancellor Kent says : 
#The cases recognize the clear and settled distinction between part-owners and 
partners. Part-ownership is but a tenancy in common, and a person who has 
only a part-interest in a ship, is generally a part-owner, and not a joint tenant or 

r. As part-owner, he has only a disposing power over his own interest in 
the ship, and he can convey no greater title. But there may be a partnership, 
as well as a co-tenancy, in a vessel ; and in that case, one part-owner, in the cha- 
racter of partner, may sell the whole vessel, and he has such an implied authority 
over the whole partnership effects. The vendee, in a case free from fraud, will 
have an indefeasible title to the whole ship. When a person is to be considered 
as a part-owner, or as a partner, in a ship, depends upon circumstances. The 
former is the general relation between ship owners, and the latter the exception, 
and requires to be specially shown.” 3 Kent, 154. 

This doctrine has been applied by this court to the case of part-owners of 
steamboats employed in carrying persons and property for hire ; and it has been 
held, in the absence of an express stipulation to the contrary, that the use of the 
boat only is brought into the partnership, and not the property or ownership of 
the boat, which remains in the part-owners, as tenants in common, subject, how- 
ever, to the privileges which the law grants, in certain cases, to the creditors of 
the partnership. Byrne v. Harper, 2 R. 229; Violett v. Fairchild, 6 Av. 193; 
Whipple v. Hill, 14 An. 437. In this case, Jackson & McGill, creditors of the 
partnership, contend that it is specially shown, that the steamer was partvership 
property, and held by the part-owners as such. The evidence on which they rely 
isa mandate or power of attorney, from three of the part-owners to the defendant, 
who was the fourth, granting to him authority to sell the boat. The mandate 
declares the powers conferred upon the defendant, in these words : “ We have 
constisuted and appointed the said W. P. Davis, our true and lawful attorney, 
for us and in our name and behalf, to sell, or run the said steamer, as to him shall 
seem fit and proper ; and in the event of a sale of said steamer, to make and exe- 
cute a bill or bills of sale in our name and for our interest.” 

This power of attorney, as evidence, is against the pretensions of these credi 
tors. It is an admission that the steamer was held in co-tenancy, and that defen- 
dant, as partner, had no authority to sell; for, if the boat was held in partner- 
ship, the defendant, as partner, had a right to sell the whole interest, without any 
power of attorney from his co-partners, and it was, therefore, a useless instrument. 
Lamb v. Durant, 12 Mass. 54. The mandate did not authorize the defendant to 
sell the steamer as partnership property, nor on partnership account, but to sell 
in the name and for the interest of the individual part-owners granting the power. 
It is, therefore, what it purports to be, a simple mandate, and not a contract of 
partnership, nor a contract constituting the steamer partnership property as be- 


tween the owners. 


Secondly. Whether the plaintiffs are entitled to be paid by preference to the 
ordinary creditors of the partnership, out of the proceeds of the share of the de- 
fendant in the steamer, by virtue of their attachment. They were the first attach- 
ing creditors, and obtained judgment with privilege on the one-fourth interest, or 
share of the defendant, in the boat, subject to the distribution of the proceeds of 
the sale. 


Davis. 
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The ordinary creditors of the partnership are those who have no privilege on 
the boat ; and they stand in the position of partnership creditors seeking to be 
paid out of the proceeds of the individual property of the partners, in concurrenee 
with their individual creditors, as they have a right to do, unless the individual 
creditors are entitled to be paid, by preference to them, in virtue of privileges op 
liens allowed by law. Flower v. His Creditors, 3 An. 189; C. C. 3150. The 
privilege recognized by the judgment in favor of plaintiffs, must have its effect, 
unless prohibited by some provision of law, or unless its enforcement contravenes 
the policy of the law. There is no express provision’of law making the Acquisie 
tion of a right of privilege, in cases of this kind, an exception to the general rule, 
by which an attaching creditor acquires a right to be paid by preference out of 
the proceeds of the property attached ; and although the property of the debtor 
is declared to be the common pledge of his creditors, yet the law in many in. 
stances destroys the equality of distribution, by granting privileges or mortgages 
to creditors, or by permitting them, by suits or contracts, to acquire a right to 
be paid by priority, or preference, out of the proceeds of a part, or of the whole 
of the debtors property. A suit by attachment is one of the actions at law, by 
which a creditor is allowed to acquire a privilege on the property of his debtor; 
and, on general principles, the right of the plaintiffs to be paid by preference, by 
virtue of their attachment, is beyond question. But in the case of a forced or 
voluntary surrender, under our insolvent laws, an attaching creditor is not enti- 
tled to a privilege on the proceeds of the property attached, unless his right of 
privilege is perfected by the rendition of judgment prior to the surrender of the 
insolvent. And as proceedings for the distribution of the proceeds of a steamer 
among the partnership and individual creditors of the owners are in the nature 
of insolvent proceedings, it may not be immaterial to consider whether the attach. 
ing creditor in the former class of cases, loses his right of privilege, if it is not 
perfected by judgment prior to the intervention and claim of other creditors. 

In the case of a surrender, all suits against the person and the property of the 
debtor are stayed, and his property is vested in his creditors, so far as to be no 
longer liable to seizure, attachment, or execution, and the attaching creditor is 
consequently inhibited from proceeding in his suit, to judgment against the debt- 
or, and from perfecting his inchoate right of privilege by a decree, and in the 
concurso, is ranked only as an ordinary creditor. The legal grounds on whicha 
privilege has been denied to the attaching creditor, in such cases, are clear and d 
well settled. At the time of the surrender, the creditor had no privilege, his suit ~ 
against the debtor was stayed, and he was thereby virtually enjoined from pro 
ceeding to judgment, and acquiring a privilege on the proceeds of his debtor's ~ 
property, and his rank, of course, was that of an ordinary creditor in the com > 
curso. 

In the case of proceedings for the distribution of the proceeds of a steamer, THE 
LAW IS ENTIRELY DIFFERENT. The suit of the attaching creditor is not stayed — 
by order of the Judge, nor by operation of law; nor is he actually or virtually 
enjoined from proceeding to judgment against his debtor, and acquiring a right 7 
of privilege on the proceeds of the property attached ; nor from proceeding to 
execution and sale of the property itself for the satisfaction of his debt. In all © 
such cases, the property is not vested in the creditors, but remains in the debtor, 
subject to seizure, attachment, and execution. The provisions of law, therefore, 
which prevent the right of privilege from attaching in the case of a surrender, do 
not exist, ner apply in a case of distribution. | 
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Where a privilege has been fairly acquired in course of legal proceedings, and 


as been recognized by judgmeat in favor of the creditor, or granted by opera- 


tion of law, on the property of the debtor, it must have its legal effect, which is, 
aright to be paid by preference, to the ordinary creditors of the debtor, out of 


_ the proceeds of the property seized or attached. This doctrine was recognized in 


the case of Violett v. Fairchild, 6 An. 193, and seems to be a necessary conse- 
quence of the provisions of law granting privileges to creditors, on the property 
of their debtors. The plaintiffs having acquired a privilege on the individual 
property of the defendant in due course of legal proceedings, are entitled to the 
benefit of the same, over the ordinary creditors of the partnership. 

Thirdly. Whether the Sheriff is entitled to be paid out of the proceeds of the 
steamer, the premium advanced by him for insurance on the boat, during the pe- 
riod she was under seizure, in this port. 

The Sheriff was not authorized by the seizing creditors, as their legal agent, to 
effect the insurance on the boat, and the solution of the question depends entirely 
upon the extent of his official powers and duties as Sheriff, resulting from the 
seizure under the writs of attachment. 

In cases of attachment, the duties of the Sheriff are declared as follows : The 
Sheriff must take charge, and keep possession of all the goods and effects which 
he may have attached, with the exception of such sums which may be due by the 
garnishee ; and he shall make, in the presence of two witnesses, an exact and 
minute inventory of the same, which he shall be bound to deliver or send, annexed 
to his return, to the office of the Clerk of the court, whose mandate he has exe- 
cuted. C. P. Art. 257. 

In cases of sequestration, his powers and duties are declared in the following 
words : The Sheriff, while he retains possession of sequestered property, is bound 
to take proper care of the same, and to administer the same, if it be of such na- 
ture as to admit of it, as a prudent father of a family administers his own affairs. 
He may confide them to the care of guardians or overseers, for whose acts he 
remains responsible, and he will be entitled to receive a just compensation for his 
administration, to be determined by the court, to be paid to him out of the pro- 
ceeds of the property sequestered, if judgment be given in favor of the plaintiff. 
C. P. 283. And in cases of judicial sequestration or deposit, when the Sheriff 
acts as judicial guardian, his powers and duties are declared as follows : The ap- 


§ pointment of a judicial guardian produces, between the person seizing and the 


guardian, reciprocal obligations. The guardian must use, for the preservation 
of the effects seized, the care of a prudent father of a family ; he must produce 


them, either for the discharge of the person who has seized them for sale, or to 
the person against whom the execution was levied, in case the seizure be raised. 


The obligation of the party that has seized the property, consists in paying the 
guardian his legal fees. C. C. 2949. 

From these provisions of the law, it appears that the whole duty of the Sheriff 
is, to take proper care of the property seized, or attached, and to administer the 


game while in his possession, as a prudent father of a family administers his own 
_ affairs; and that his whole power is to confide the property to the care of guar- 


dians, or overseers, for whose acts he remains responsible. The object of the law, 

is the preservation of the property itself, free from damage or waste, during the 

pendency of the suit in which the seizure was made. A careful keeping, with a 

prudent administration of the property, while in his possession, is the full extent 

of the Sheriff’s official duty, under the law, and if the property should perish, or 
4 
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be destroyed, without any fault or negligence on his part, or on that of his 
agents, he would not be responsible for the loss, either to the seizing creditors, 
or owners. But, if it were otherwise, and the law imposed on him the obligation 
to insure property in his possession under a seizure, then, taking proper care of 
the property, and administering the same as a prudent father of a family adminis. 
ters his own affairs, would not free him from liability, in the event of a loss by 
any cause or peril against which an insurance could have been effected by him. 

It was not the intention of the Legislature to impose on the Sheriffs of the 
State the duty of insuring perishable property in their possession under a seizure ; 
and a contrary interpretation would greatly increase the responsibility of Sheriffs, 
as well as the costs of litigation, and lead to general inconvenience throughout 
the State. 

As the Sheriff was not authorized as the legal agent of the seizing creditors, 
nor invested by law with authority to effect insurance on the steamer, his claim 
for a return of the premium paid cannot he allowed as costs of suit. The rela- 
tions which exist between the Sheriff and seizing creditors, are created by ex- 
press law, and not by custom or usage. The Sheriff'may be authorized to aet 
as the agent of the creditors, in effecting insurance on the property seized—but 
then, he acts as mandatary, and not in his official capacity. 

Fourthly. Whether the fee of the curator ad hoc appointed by the court to 
represent the absent part-owners, is a legal charge against the whole proceeds of 
the steamer, or only against the portions of the part-owners, by him represented. 

And, Fifthly. Whether the Sheriff’s costs in the suits instituted by the part 
nership creditors are /egal charges against the whole proceeds of the boat, and 
are superior in rank to the privileged claim of the plaintiffs, by virtue of their 
attachment. 

These two questions may be considered together, as the fee of the curator ad 
hoc is now made by statute a part of the costs of suit, and as such has to be 
taxed. Acts of 1857, p. 84, No. 108. 

Tn the suits instituted by the partnership creditors, they obtained judgment 
against the defendant, as well as the other part-owners of the steamer; and 
whether they were creditors by privilege or not, for their respective claims, 
against the boat, they became creditors by privilege, of each of the part-owners, 

for the amount of cosis recovered, in their respective suits, and these costs formed 
a privileged debt upon the proceeds of the steamer superior to that of the plain- 
tiffs, as attaching creditors. C. C. 3204, 3162, 3163. 

Jackson & McGill claim to be creditors of the partnership by privilege, for 
money advanced to the master, for the use of the boat. Our law grants no privi- 
lege for money advanced to the master of a steamboat. Hyde v. Culver, 4 An. 9. 
These creditors also claim a privilege for the money advanced, under a law of 
Missouri, where the debt was contracted. It is now well settled, that the right 
of creditors to privileges on property within our jurisdiction, must be determined 
by the law of the forum, and not by the Jer loci contractus. And as the privi- 
lege claimed by these creditors is not allowed by our laws, it must be rejected. 

It is, therefore, ordered, adjudged and decreed, that the judgment be reversed, 
and that the cause be remanded with instructions to the District Judge to reform 
the tableau of distribution of the proceeds of the steamer David Yatum, in ac- 
cordance with the principles herein declared, and that the appellees pay the costs 
of this appeal. 





















NEW ORLEANS, JANUARY, 1860. 


Scccesston oF Freprertck Gorrisson. 


A judgment appointing a tutor to a minor, rendered by a court of competent jurisdiction, cannot be 
attacked collaterly by a debtor of the minor ; so long as the judgment stands unreversed, it con- 
stitutes a full warrant for the demand and collection of the debts due the minor, by the person 
named therein as tutor. 

Such a judgment cannot be attacked, directly or collaterly, before any other court, than the one by 
which it was rendered. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Elmore & King, tor appellant. 7. Giimore, for appellee. 

Bucuanan, J. F. A. A. Heisen, tutor of the minor, Catharine Bollenhagen, 
under the appointment of the District Court of the Parish of Caldwell, took a 
rule upon the executor of Frederick Gorrisson, whose succession is opened in the 
parish of Orleans, (the said minor being a legatee and creditor of said Gorrisson,) 
for an account of administration, and for payment of the legacy bequeathed by 
Gorrisson’s will to the said minor. 

The executor defends the rule on the ground, that the District Court of Cald- 
well was without jurisdiction to appoint a tutor to the minor, Bollenhagen, ra- 
tione persone, the domicil of said minor not being in the said parish ; and that 
the appointment of the mover in the rule, as tutor of the said minor, was null 
and void, by reason of such want of jurisdiction. 

On trial, the rule was modified by consent of parties, as follows : 

“Tt is understood that that part of the rule which calls for an account, is not 
insisted on, as the succession is not in a condition to enable the executor to file 
an account at present, and that five hundred dollars would be sufficient at this 
time to pay the bills due for the education and expenses of the minor; which 
said amount is insisted on being paid by the executor to meet the wants of the 
minor.” 

It was admitted that the plaintiff in rule was appointed tator, as alleged in 
the rule; that Catharine Bollenhagen is without means for her support, and is in 
need of some of the money due from the estate of Gorrzsson,,to pay for her maiu- 
tenance; that the estate of Gorrisson is indebted to her in the sum of three 
thousand eight hundred dollars, as well as can be ascertained at this time, as tutor 
of the minor, Catharine Bollenhagen ; and that also, by the last will of said Gor- 
risson, he bequeathed to her the sum of five hundred dollars, the family pictures 
and jewelry. 

There is a bill of exceptions taken by the plaintiff in rule, to the admission by 
the court, of evidence offered by the defendant, to prev that the appointment of 
the plaintiff, Heisen, as tutor to the minor. Catharine Bollenhagen, was null and 
void for want of jurisdiction, and did not authorize proceedings herein against 
the executor. 

The court erred in admitting this proof. The appointment of a tutor to this 
minor, was a judgment of a court of competent jurisdiction ratione materia, 
which could not thus be collaterally drawn into question by a debtor of the 
minor. So long as that judgment stands unreversed, it constitutes a full warrant 
for the demand and collection by the person therein named as tutor, of debts due 
to the minor, Bollenhagen. 
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The Second District Court of New Orleans is without jurisdiction, to decree 
the nullity of a judgment rendered by the District Court of the Eleventh 
District, holding sessions in the parish of Caldwell, in a direct action ; still legg 
can it do so collaterally. 1 Hennen’s Digest, 811; 3 Robinson 305; 14 An, 
Rep. 625. 

It is, therefore, adjudged and decreed, that the judgment appealed from be re. 
versed, and that plaintiff in rule and appellant, have judgment against defendant 
and appellee, in his capacity of executor, for five hundred dollars, with costs in 
both courts. 

Lanp, J., concurring. It is true that the domicil of the tutor, so long as he 
continues to act as such, is the domicil of the minor. It is also true, under the 
decisions of this court, that the Judge of the parish of the tutor’s domicil, has 
jurisdiction as to all matters touching the administration of the minor’s property, 
or affecting his interest during the continuance of the tutorship. But these prin- 
cipals of law are not necessarily decisive of the question now before the court 
and which is, in my understanding of the cases, still an unsettled and open ques- 
tion. 

There is no express law which makes the tutor’s domicil, the minor’s domicil, 
after the death of the tutor. But there is an express law which makes the last 
place of domicil of the father and mother, the domicil of the minor, for the pur- 
pose of the appointment of a tutor to the minor, and that is the domicil of the 
minor mentioned and intended in Article 289 of the Civil Code, as clearly shown 
by Article 945 of the Code of Practice. 

If the domicil of the minor continues by operation, or presumption of law, to 
be that of the last place of residence of his deceased tutor, until another be ap- 
pointed, then the enactment of Article 945 of the Code of Practice, was entirely 
unnecessary, because the last plaee of domicil of the deceased father and mother - 
continued by operation of law, to be that of their minor children, without any 
express legislation on the subject. 

The Legislature, however, seems to have rejected such presumption, and to 
have acted on the principle, that the minor has no place of domicil after the 
death of his tutor, and before the the appointment of another in his stead, and 
consequently, has provided for such a case, by declaring that the last place of 
domicil of the deceased father and mother in the State, shall be the minor's do- 
micil for the purpose of the appointment of a tutor. 

For these reasons, I concur in the decree in this case. 

Norr.—The case of the Succession of Winn, 3 Rob., was properly decided 
under Article 944 of the Code of Practice, because the parish of Carrol was 
the domicil of the surviving mother. 

Merrick, C. J., dissenting. This case presents a question of law resulting 
from the admissions of record, which I think of much importance. 

It is admitted that the mother of the minor, Catharine Bollenhagen, died in 
the parish of Caldwell, in this State; that her succession was opened in said 
parish, and Frederick Gorrisson, the maternal uncle, was appointed tutor on the 
15th day of March, 1851 ; that in the following year, said Gorisson carried said 
minor to Germany for her education, where she has been ever since ; that at the 
date of the appointment of said Gorrisson as tutor, his domicil was in this parish, 
the parish of Orleans, where it continued till his death. 

F. A, A. Heisen was appointed tutor by the Clerk of the parish of Caldwell, 
in January, 1859, after the death of F. Gorrisson. 
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The question is, therefore, presented, whether the court of Caldwell had juris- 
diction. If it had, the appointment cannot be questioned collaterally ; if it had 
not, the appointment is absolutely null and void, and must be so considered eve- 
rywhere. 

The question would, I think, be without difficulty on legal principles, were it 
not for the argumentum ab inconvenienti. For it might happen that a succes- 
sion should be settled, or the affairs of a minor be administered, in good faith, by 
a court erroneously believing itself to have jurisdiction ; and to hold that the 
acts of such court were absolutely null and void, might work great hardship to 
innocent persens. The argument, however, may be met by others of equal po- 
tency the other way. 

But in the present case, the only inconvenience resulting from the irregular ap- 
pointment of Heisen, is the want of money which the minor may experience dur- 
ing this controversy, ard which any friend might safely furnish. 

It is shown that the minor was in Europe at the time of her appointment, and 
that her domicil (being that of the tutor) was in New Orleans. 

Hence, the appointment by the Clerk of Caldwell can only take effect, by 
showing that the court of that parish had jurisdiction (as assumed by the majo- 
rity of this court) ratione materia, in other words, by reason of the subject-mat- 
ter. This question can only be decided by an appeal to the law; for it cannot 
fora moment be admitted, that a court other than that at the domicil of the 
parties, can, in the absence of positive law, take jurisdiction ex parte and affect 
the rights and estates of any one without notice. 

Now, the law on this subject is found in Art. 289 of the Civil Code, which 
declares that : 

“The appointment or confirmation of tutors must be made by the Judge of the 
parish where the minor has his domicil, if he has a domicil in the State, or if he 
has no domicil in the State, by the Judge of the parish where the principal estate 
of the minor is situated, saving to the parties the right of an appeal within thir- 
ty days from the judgment decreeing the nomination or confirmation, after which 
no appeal shall be permitted.” See also C. P. 944, 945, 956 and 948. 

The domicil of the minor is that of the tutor, as expressly declared by Art. 
48 C. C. Hence the domicil of this minor is New Orleans, and the Code of 
Practice confers upon the competent Judge alone the power to appoint tutors 
C. P. 948. 

It is, therefore, clear that the Judge of the Second District Court of New Or- 
leans alone, has jurisdiction over this question, and we are called upon to reverse 
his judgment, wherein he has refused to send the estate of the minor under his 
jurisdiction out of the same, or to place it in the keeping of a person appointed 
by the Clerk of a court having no jurisdiction conferred by law. 

In the case of the State v. Bermudez, it was held, that the Judge who made 
the appointment of a minor, lost jurisdiction over him, if his domicil were in 
another parish, and that the Judge of the domicil of the tutor was the proper 
Judge to appoint the under-tutor. 14 La. 484. If so, he is the proper Judge 
to appoint the tutor. C. C. 300. 

In 2 Rob. 160, against the same Judge, it was held, that the domicil of the 
tutor is that of the minor ; and that the Court of Probates where the minor has 
his domicil, is the proper tribunal to order a family meeting, to determine ques- 
tions affecting the interest of minors. 

In the case of the State against the same Judge, 2 Rob. 418, it was held, that 


30 


SUCCESSION OF 
GORRISSON. 





SUPREME COURT OF LOUISIANA, 


it was the Jndge of the domicil of the tutor, who had jurisdiction to receive the 
resignation and make appointment of the under-tutor. 

In the case of the Succession of Winn, it was expressly decided, that it was 
the Judge of the domicil of the mother and tutrix, who had the right to make 
the appointment of his successor. 

As this case is directly in point, I will briefly state the facts as they appear by 
the reports. 

Richard Winn died in the parish of Raprpes, where his succession was opened 
in 1840, leaving three minor children. His widow, their mother, was confirmed 
natural tutrix in 1841, by the probate Judge of Rapides. While on a visit to 
Tennessee, the tutrix married J. N. P. Richardson, who resided at that time ip 
the parish of Carrot, in this State. The marriage, without the advice of a 
family meeting, having deprived the tutrix of her office, she and her husband ap. 
plied to the Judge of Probates of the parish of Carroll, the new domicil, to be 
appointed dative tutors. With the advice of a family meeting, they were so 
appointed. The same month in which they were appointed in the parish of Car- 
roll, the grandfather of the minors applied to the Probate Court of Rapides, for 
the convocation of a family meeting, and, notwithstanding the opposition of 
Richardson and wife, was appointed tutor. Richardson and wife appealed. 

The point was expressly made by the counsel of the grandfather, the tutor 
appointed in Rapides, that the Probate Court of the parish of Carroll had no 
jurisdiction. 

It also appears from the appellant's points, that the regularity of the probate 
proceedings of Carroll was questioned. On the first point, this court said: 

“ By the 48th Article of the Civil Code, it is enacted that a married woman 
has no other domicil than that of her husband; and the domicil of minors is 
that of their father, mother or tutor ; therefore, when the opponent, the widow of 
R. Winn, deceased, became the wife of Richardson, she acquired immediately, by 
fact of marriage, the domicil of her second husband, which was in the parish of Car. 
roll; and her minor children, whose domicil is that of the mother, acquired also 
their domicil in the same parish. The fact which, perhaps, deprived her of the 
natural tutorship, had the immediate effect of transferring the domicil of the 
mother and children from the parish of Rapides to that of Carroll. Now the 
law is positive in all cases concerning minors, the Judge referred to in our legis 
lation, is the Judge of the parish within whose jurisdiction the manors reside. 
Bullard & Curry’s Dig. p. 580, No. 8; C. C. Art. 289. 

“The Code of Practice,” the court proceeds, “says that the appointment of 
a tutor or curator to a minor, belongs to the Judge of Probates of the place of 
domicil or usual residence of the father and mother of such minor, if they or 
either of them be living. This point is, in our opinion, so clear, that it does not 
require any further comment, particularly as it seems to have been settled in our 


jurisprudence by several decisions of this court. See 14 La. 484, and the case 


of the State v. The Judge of the Court of Probates of New Orleans, 2 Rob. 160, 
418.” 

Now, here it has been expressly decided, that the domicil of the minor followed 
that of the tutor ; that the Judge who made the first appointment lost his juris- 
diction by the removal of the tutrix and mother of the minors to another 
parish, and that the Judge of that other parish became seized of the jurisdie- 
tion. 

It is supposed, that this decision does not apply to the case where both the 
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father and mother of the minors are dead, and a second tutor is to be appointed, a or 


and that in that event, under Article 945 C. P., the last place of residence of 
the survivor is the perpetual jurisdiction for the successive appointment of all 
tutors. Now, in the case just cited, this court affirms the contrary doctrine as 
settled law, and refers to 14 La. 484, and 2 Rob. 160, 418, in support of the 
same. 

Moreover, the Article in question must be construed with reference to the 
other provisions of the Code, and particularly Articles 48 and 289, and in such 
connection, it is quite evident, it only applies to the first appointment of tutor. 
It cannot be supposed that the Legislature, after having declared that the domi- 
cil of the tutor is that of the minor, intended that he should lose all his rights of 
citizenship in that parish, and be referred to the ancient domicil by the death of 
his tutor. 

Again: in the case of the Succession of Bronson, we held, that an appoint- 
ment of a tutor by the District Court of the parish of Jefferson, was null, the 
domicil of the minor being the parish of Plaquemines, where the Clerk had 
exercised jurisdiction. 11 An. 24. 

We have also held, that we will not regard the appointment of a tutor made 
in a sister State, the domicil of the minor being here. See also the case of The 
State ex rel. Boissac v. A. Petit, Recorder, 14 An.; Opinion Book, 241, 242. 

It, therefore, cannot be affirmed, that any statute or provision of the Code, has 
given the Clerk of the parish of Caldwell, or the Judge of the Eleventh Dis- 
trict, continued jurisdiction of the appointment of tutors to said minor. No 
statute, therefore, has given such Clerk or Judge jurisdiction ratione materia, or 
by reason of the subject-matter. 

But if it be supposed, that inasmuch as the District Courts are courts of gen- 
eral jurisdiction, and, therefore, the courts of other districts than those of the 
domicil may appoint tutors, the supposition embraces a falacy, for the jurisdic- 
tion of District Courts is limited by the boundaries of the parish, and there are 
only two modes in which any court, how extensive soever its powers may be, can 
take jurisdiction, viz, by reason of the person or property which it can reach by 
its process. See 5 N.S. 45. 

The court of Caldwell has no jurisdiction of property, because that appears 
to be within the jurisdiction of the Second District Court, and if it were not, 
the laws regulating the appointment of the tutor, is a personal statute, and gov- 
erns the correlative rights of the minor and tutor throughout the world. 8 La. 
84; 8 Saugry, sec. 380, C. 

Vattel says: “ It belongs to the domestic Judge to nominate tutors and guar- 
dians for minors and idiots. The law of nations which has ap eye to common 
advantage and the good harmony of nations, requires, therefore, that such nomi- 
nation of tutor or guardian, be valid and acknowledged in all countries, where 
the pupil may have any concerns.” Vattel’s Law of Nations, p. 227, book 2, 
ch. 7, sec. 85; Story’s Conflict of Laws, secs. 495-7 ; see also Statute of April 
1, 1843. 

The statute being personal, the court of Caldwell was without jurisdiction, 
because both the minor and her domicil were beyond the limits of that district. 
It is thus shown that the Clerk of Caldwell and District Court had no jurisdic- 
tion in this case, and it is well settled that the decrees of a court without juris- 
diction, are absolutely null and void, and have no validity whatever. 1 N.S. 
9; 2 Rob. 512; 11 How. 460. 


ORRISSON. 
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In the case of Winn the court said, that the appointment by the Judge of 
Rapides was void for want of jurisdiction. See 3 Bouvier Inst. section 2991, 
page 248. 

In the case cited from 14 An. 623, the court had jurisdiction. 

In the case of Broughton v. King, this court said : “ Laws authorising judg. 
ments in personam to be rendered against absentees, without citation, notice or 
appearance, in direct actions nominally instituted against them, are subversive 
of all ideas of justice and common right.” 2 An. 571. 

What is here said of an attachment suit, will apply with still greater force to 
a case where a minor and her estates are sought to be withdrawn by an ex parte 
order of a remote tribunal, from the jurisdiction to which they have been cop. 
fided by law. If the Clerk of Caldwell can make such appointment in the ab. 
sence of the minor and her property, then every other Clerk has the same power, 
and nothing prevents the appointment of as many tutors as there are parishes jp 
the State. Nay more, as many as there are probate jurisdictions in the Union, 
for judgments have the same force, under the Constitution, in every other State 
which they have at home. 

But it is said that this court has decided, 3 Rob. 305, Succession of Wing, 
that the judgment of the Probate Court appointing a tutor, cannot be ques 
tioned collaterally. 

I have already had occasion to cite this opinion to show, that it was only the 
court of the domicil of the tutor which could appoint his successor. The court, 
after having demonstrated that the parish of Carroll had jurisdiction to make 
the appointment, decided that the appointment made hy such court could not be 
attacked collaterally. Why? I add, because the court had jurisdiction, and the 
same can be said of all the other cases cited by appellant. 

In the case of Brownson, we held, in fact, that where the court had no juris 
diction, the appointment could not be regarded. 11 An. 25. 

A court of general jurisdiction within one parish, cannot, therefore, be said to 
have jurisdiction ratione materie of property and persons beyond its limits, and 
wholly within the jurisdiction of another tribunal, because the property and per- 
son cannot be reached without invading such other jurisdiction. 

I see nothing in Article 945 C. P., which induces me to think that the Legis 
lature wished to sanction the doctrine, that the minor has no place of domicil 
after the death of his tutor. They have not said so, and it is not only against 
anology but, as I think, against the express letter of Articles 48 and 289 C. C. 
See also Art. 43. 

There is no difficulty in construing the different Articles of the Civil Code and 
Code of Practice, so that they shall harmonize. It has already been done by 
our predecessors, who, I had supposed, had settled this question long since. 

I think, the judgment of the lower court ought to be affirmed. 
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Harriet Pueirs v. Evizapetn A. Ricuror et al. 


Jna contest between a wife separated in property from her husband, and a judgment creditor of her 
husband, seizing property which she claims as belonging to her separate estate, when the creditor 
specially denies that the property seized was purchased with the separate funds of the wife, and 
alleges fraud and collusion between the spouses in obtaining the judgment of separation—Held : That 
in such case, the burden of proof is thrown on the wife to establish the validity of her judgment, 
and to show how she acquired the property in question. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Benjamin, Bradford & Finney, for plaintiff. Whittaker & Fellows, for de- 
fendants and appellants. 

BucuanaN, J. The plaintiff, a married woman, separated of property from 
her husband, by judgment of court of the 14th May, 1847, subsequently pur- 
chased in her own name real estate by six distinct conveyances, for an aggregate 
amount exceeding $12,000. 

Plaintiff ’s husband was largely indebted by judgment to defendants, at the 
time of his marriage, and of the judgment of separation of property between him 
and plaintiff. Under a fi. fa. issued in execution of the judgment of defendant 
against the husband of plaintiff, the Sheriff has seized the real estate purchased 
by plaintiff in her own name since her judgment of separation of property, as 
aforesaid. 

This suit is instituted to enjoin the sale by the Sheriff under his levy. 

The allegations upon which plaintiff obtained her judgment of separation were, 
that she had brought into her marriage as a dowry a sum of seven thousand four 
hundred and ninety-six dollars, composed of the following items : 


Bills Receivable of sundry persons... ..............ccceeeeeeeeeees $6546 
sb pavekiddedeiwccddpbnnsde ccewvsseeeneweseueeeneeuess 700 
Sentry movable effects valued at............... cece ccccccescceess 250 

a batastnciedtivanewvsteumbdindsoveusedandabete $7496 


That all of plaintiff’s said dotal property was received by her said husband, 
who has administered the same ever since the marriage, and no part thereof ever 
came into the hands of plaintiff; that her husband's affairs were disordered ; that 
there were large judgments unsatisfied against him. Plaintiff's husband admitted 
by his answer in the suit for separation of property, that he had received from 
his wife the notes, cash, and personal effects alleged by her, and had collected all 
of the said notes from the makers thereof—which he has retained ever since. 

Judgment was rendered, decreeing a separation of property, and that plaintiff 
recover of her husband the exact amount of her alleged dowry, $7496. 
Two fi. fas. issued in execution of said judgment, produced nothing, as appears 

from the Sheriff’s returns. It thus appears, from evidence adduced by plaintiff, 
_ that the means which she possessed at the time of her marriage had been entirely 
dissipated and lost previous to the decree of separation of property ; in virtue of 
which decree alone she now claims that purchases of property made in her own 
name enure to her separate benefit. There has been no attempt on the part of 
plaintiff to show how she has acquired the means to make payments for the pro- 
_ perty so purchased by her. She does not appear to have exercised any trade or 
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industry, which might have furnished her with such means. The District Judge 
was of opinion, that it was not necessary for plaintiff to make such proof. But 
the authorities referred to in the judgment appealed from and in the argument of 
plaintiff ’s counsel in this court, do not sustain that doctrine. 

In the case of Mock v. Kennedy, 11 An. 526, the court said: “ The evidence 
fully establishes the plaintiff's right of property to the goods seized. The stock 
of merchandize appears to have been purchased originally with funds borrowed 
upon her credit, and lent to her individually.” 

Again, in the case of Campbell v. Bell—* Neither is it shown, that after the 
dissolution of the community, she ever made, or could have made by her indus. 
try, the money with which this property was purchased.” 

The answer of defendants denies specially that the purchases in question were 
made with the separate funds of Mrs. Phelps ; and alleges fraud and collusion be 
tween her and her husband, as well in the judgment of separation as in the sub. 
sequent proceedings. 

Under these pleadings, the burden of proof to establish the validity of her judg. 
ment, was cn plaintiff; and in this we think she has failed. 

Judgment reversed ; and it is adjudged and decreed, that the injunction herein 
issued be dissolved, and that defendants and appellants recover of Harriet Phelps 
and W. P. Sunderland, the principal and surety iu the injunction bond, in solido, 
one thousand dollars damages, with costs in both courts. 
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When a Constable has seized property under a writ emanating from a Justice of the Peace, his posses. 
sion is that of the law ; he may protect his possession of the property seized by calling to his aid the 
judicial power, when needed ; and when, by an order of a District Court, an attempt is made to de- 
prive him of his possession, he is entitled to appeal from such an order, if the case be an appeal- 
able one. ; 

When an appeal in such a case is refused him, his remedy is not by a writ of certiorari. 


N application for a writ of certiorari, to the Judge of the Fifth District 
Court of Ncw Orleans. T. H. Howard, for relatcr. 

Merrick, ©. J. J. B. Houghton has presented a petition to this court, pray- 
ing for a writ of certiorari, under Art. 857 of the Code of Practice. 

He alleges, that he is Constable of the First Justice’s Court of this city ; that 
by virtue of twenty-six different writs of provisional seizure, he seized on the 9th 
inst., and took into possession the steamboat Ashland, within the jurisdiction of 
said Justice; that on the 14th inst. a rule was served upon him from the 5th 
District Court of New Orleans, in the case of W. W. Knowles v. Captain and 
Owners of the Steamer Ashland, requiring him to show cause why he should not 
surrender the said steamboat to the Sheriff, who had levied an attachment upon 


the same, or in default thereof, be fined and imprisoned for contempt of the ae § 


thority of the court ; that he appeared and answered said rule, and showed good 
reasons why the same should not be made absolute, nevertheless, the rule was © 
made absolute; that Knowles’ demand is over three hundred dollars; that he 
moved for an appeal from the order against him, but his appeal was denied him 
He avers, that said order is void, within the meaning of Art. 857 C. P.; that 
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petitioner is only amenable to the jurisdiction of said First Justice's Court, and 


that the Fifth District Court has no control over him, nor power to revise the Jupar Sth Dss.Cr. 


orders or judicial proceedings of such Justice, or to interfere with the execution 
of the same; that he is not bound to obey the order of the Fifth District Court ; 
that said court was not competent to make such order, and had no authority to 
fine and imprison petitioner ; that petitioner refused to deliver said steamboat to 
the Sheriff, nevertheless the Sheriff took out of petitioner’s possession the said 
boat on the 19th inst. 

He prays that the District Judge may be ordered to send a certified copy of 
said proceedings to this court, to the end that the validity of said order may be 
inquired into and ascertained, and that said Judge be enjoined from further pro- 
ceedings unti] judgment shall have been pronounced thereon, and for general 
relief. 

When a Constable has seized property under a writ emanating from a Justice 
of the Peace, his possession is that of the law. 14 An. 503. He acquires such 
a qualified interest in the property, as to be able to protect his possession by 
calling to his aid the judicial power, when needed. Phillips’ Digest, p. 105-106, 
secs. 4, 7, 11; 6 R. 102; Sewell on Sheriffs, 429. 

It would seem then to follow, that where an attempt is made to deprive him of 
his possession by an order of court, that he is entitled to appeal from such order 
if the case be an appealable case. 8 An. 43. 

We think the petitioner, under his showing, was entitled to an appeal from the 
order requiring him to surrender the steamboat to the Sheriff. Being entitled to 
an appeal, the present form of proceeding is inadmissible. C. P. 858. 

It is, therefore, ordered, that the petition for a writ of certiorari be dismissed, 
at the costs of petitioner. 


W. D. Jones v. J. C. Jamison. 


When it is alleged in the petition, that the claim sued on has been reduced to a judgment in a foreign 
country, the plaintiff cannot establish it by parol evidence ; the original cause of action being merged 
in the judgment, the snit must be considered as brought upon it. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Michel & Koontz, for plaintiff and appellant. Singleton & Clack, for inter- 
venor. L. Charet, for defendant. 

Merrick, C. J. This suit was commenced by attachment. Both plaintiff 
and defendant were residents of the Island of Jamaica, and have their domicil in 
Kingston, in that island. 

The plaintiff alleges, that the defendant is indebted to him in the sum of 
$4,236 40 for money had and received of petitioner during the years 1853, 1854 
and 1855; that he has judgment against said J. C. Jamison, obtained in said 
Island of Jamaica, for the sum of £850, making said sum of $4,236 40; and he 
farther alleges there are sums of money due the defendant by certain parties in 
this city, whom he makes garnishees. 

The plaintiff did not produce an exemplification of the record of judgment ob- 
tained in Jamaica, but relied solely on parol proof taken under a commission 
issued to the United States Consul residing in Kingston. The District Judge 
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refused to admit the deposition in evidence, on the ground that, the plaintiff hay. — 
ing alleged the existence of a judgment in Jamaica, could not prove his demang 
by parol evidence, but must produce a copy of the judgment pleaded, it being the 
best evidence. 

Judgment of nonsuit having been rendered, on plaintiff’s demand, and in fayor 
of the intervenor, against the garnishee on the intervention, plaintiff appeals, 

The appellant contends, among other things, that his suit is not brought upon 
the judgment obtained in the Island of Jamaica; that the indehtedness of the 
defendant is alleged separately and distinctly from the allegation of the existence 
of the judgment ; hence, that averment may be regarded as surplusage. 

The petition very clearly alleges, that plaintiff has obtained judgment in the 
Island of Jamaica, the domicil of these parties, plaintiff and defendant, for the debt 
sued upon. If, therefore, such judgment can have any influence upon this con. 
troversy, it cannot be regarded as surplusage ; and this brings us to the consid. 
eration of the question, whether any effect must be given to such judgment by 
our courts. Under the jus gentium, it would seem that this judgment, rendered 
upon a cause of action arising at the domicil of the parties, and decided by their 
own tribunals, ought to be absolutely conclusive everywhere. See Nouveau De 
nisart, 1o., Droit des Gens, p. 259. And this conclusive effect seems to have 
been given to foreign judgments by the Code of Practice as it stood up to 1846, 
for they were placed on the same footing as judgments of this or the sister States, 
Art. 746 C. P. is in these words: “ When a creditor has obtained against his 
debtor a judgment having the force of res judicata, in a tribunal different from 
that in which he seeks execution, whether the judgment was rendered in this 
State, or another State of this Union, or in a foreign country, he may on this 
ground proceed by executory process, and cause to be seized and sold the proper 
ty of his debtor, without previous citation, in the same manner as on privilege or 
mortgage debts, contained in acts importing confession of judgment, except in 
the case mentioned in the following article.” 

The excepted case was a judgment by default. It will be seen by the Article 
quoted, that the Legislature considered that foreign judgments might have the 
force of res judicata, for the order of seizure and sale was to issue only on such as 
had that effect, and were not rendered by default. These last were governed by 
Art. 747, which is as follows: “If the judgment of which the creditor is in © 
possession shall appear to have been rendered by default, or on attachment in 
other tribunals than this State, he cannot proceed by executory process under the 
pretext that the judgment has acquired the force of res judicata, but must adopt 
the ordinary mode,” that is, must bring suit upon his judgment by citation and 
in the ordinary delays, even if the judgment be res judicata. 

Art. 753 declares what copies of judgments of foreign countries shall be con- 
sidered authentic. 

As the Code of Practice stood in 1846, there can be but little doubt that ~ 
foreign judgments rendered by courts having jurisdiction between parties having — 
notice or duly cited, were conclusive, and might have been pleaded as the thing 
adjudged. The statute of 1846 does not seem to us to have lessened the conelu- 
sive character of foreign judgments, but to have refused the executory process 
only. It declares that “so much of Articles 746 and 747 of the Code of Prac- 
tice as authorizes a creditor having obtained judgment in another State of this 
Union, or in a foreign country, to proceed by executory process on said judgment, — 
be, and the same is hereby repealed.” The ordinary remedy is still left the 
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creditor ; and the judgment of a sister State or foreign country, as a consequence, 
have no less force than before. 

It must follow that the original cause of action was merged in the judgment, 
upon which last alone the suit under the pleadings ought to be considered as 
prought. The District Judge did not, therefore, err in refusing to hear parol 

roof of plaintiff ’s demand. 

Judgment affirmed. 


J. P. Duconek v. Samvuet L. Foreay. 


The power to endorse bills of exchange and promissory notes, must be express and special. 

An authorization to endorse other promissory notes, cannot be inferred from the fact, that the party 
whose name was forged on them, did not publicly denounce the forgery which first came to his 
knowledge ; this neglect on his part to denounce the crime to the public authorities, does not make 
him responsible for other forgeries of his name, which were then unknown to him, or give rise to 
an action for damages under Articles 2294 and 2295 C. C. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
T. W. Collens and L. Eyma, for plaintiff and appellant. B.S. Tappan, for 
defendant. 

Merrick, C. J. The plaintiff's counsel states his case as follows, viz : 

“The petition alleges and the evidence shows, one Calder was Forgay’s friend- 
ly acquaintance ; that Calder forged Forgay’s endorsement on a note for $1,000, 
which passed from Gott to Fergus Gardere ; that the forgery was discovered by 
Forgay and Gardeére before the maturity of the note; that Forgay, rather than 
prosecute, or even expose Calder, prevailed upon Gardere to retain the note ; 
promised that it would be paid, holding himself bound as if he had really en- 
dorsed it. 

“The note was paid by Calder in installments as follows; June 26th, 1846, 
$150; 29th June, 1846, $500; 11th July, $150; and 23d July, $200. 

“In the meantime Ducongé bought from Thomas Fellows a note for $750, 
drawn by Calder, and purporting to be endorsed by Forgay, dated 11th July, 
1846, the very day Calder made one of his payments, on account, to Gardere ; and 
was discounted by Ducongé 22d July, 1846, the day previous to the last payment 
made by Calder to Forgay. 

“Tt seems that other notes drawn and endorsed as the one in question, had 
been passed to other brokers. 

“Under the circumstances, we hold that agreeably to the commercial law and 
the universal doctrine, civil and common law jurists, the defendant, Forgay, is 
liable to us on the note discounted by us, just as much as he was to Gardére, by as- 
suming the endorsement held by that gentleman. Indeed, our claims are more 
equitable, for we had no suspicion of any forgery, till Calder had absconded. 

“ Forgay, by adopting the endorsement held by Gardere, sanctioned the act of 
Calder, who had written his (Forgay’s) signature ; and this, in law, must be ta- 
ken as acknowledging Calder’s authority to sign for him, and to bind him (For- 
gay) by so doing.” 

In this statement, the supposed promise of Forgay to pay the note of $1,000, 
is made to appear somewhat more explicit than the proof will justify. We 
take the case for the purpose of this decision, however, as stated. 
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The power to endorse bills of exchange and promissory notes, must be ex. 
press and special. C. C. 2966. 

It cannot, therefore, be inferred, that Forgay had authorized Calder to endorse 
other promissory notes in his name, because he did not publicly denounce the 
forgery which first came to his knowledge. 

Neither can this neglect on the part of Forgay to denounce the crime to the 
public authorities, make him responsible for other forgeries of his name which 
were then unknown to him. 

It is the duty, it is true, of every citizen to make complaint of all crimes ang 
offences committed by individuals to his injury or prejudice, and the injury and 
prejudice of others, within his knowledge. But this, in the eye of the law, is g 
duty to the State, and not to individuals. Hence, no private person has a right 
to claim an indemnity for a breach of such duty, unless given by special statute, 

The ancient English law, in regard to felonies committed within the hundred, 
which could only be relieved from the amercement by hue and cry, is an exam. 
ple of this kind of legislation. 

Our statute in relation to injuries committed by mobs within municipal corpo. 
rations, is another instance. 

But aside from express legislation, we are not aware of any cases in which a 
civil action is given against a private person, because he has failed in his duty 
to the State, in denouncing a crime which has come to his knowledge. 

The plaintiff urges. in substance, that if Forgay had made known to the pub- 
lic, that Calder had forged his endorsement on the note held by Gardére of 
$1,000, the plaintiff would have heard of it, and would not have bought the note 
for $750 from Fellows. 

But Forgay may have supposed that the $1,000 note was the only one on 
which his name was forged. His neglect, therefore, to make complaint before a 
magistrate, could not be construed into a willingness to see others become vie- 
tims to Calder’s forgeries, nor as an act giving rise to damages under Articles 
2294 and 2295 of the Civil Code. See Hopkins v. Vanvickle, 2 An. 144. 

Fellows being the party from whom plaintiff bought the note, the endorsement 
of which is alleged to be forged, could not be a witness for the plaintiff without 
a release. 

Judgtnent affirmed. 
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Cnariotre Levy v. Mary Wise et als. 


The overruling of an exception before issue joined, is not res judicata on the matters at issue ; in the 
mean time the court may revise interlocutory decrees rendered in the course of the proceedings. 
The rule that the surety cannot plead matters personal to the principal obligor, cannot be applied toa 
case where the principal is alleged to be a slave, and consequently incapacitated from contracting, 
from motives of public policy. 

When in a contract of lease, it was acknowledged that the lessee was a free woman of color, by the 
parties to the contract—Held : That the sureties are not estopped, by such acknowledgment, from al- 
leging and proving the fact that the lessee and principal obligor was a slave. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
Collens & Woolridge, for plaintiff. J. M. Micou, for defendants and ap- 
pellants, 























NEW ORLEANS, JANUARY, 1860. 


Voorutes, J. The appellants are the sureties of the defendant, Mary Wise, 
to whom certain J premises were leasea-by the piuintiff~ They w urged, in the court 
_ below; as aground of defence, that the principal debtor was a slave; that the 
ordinances of the City Council prohibited contracts of lease entered into with 
~Glaves ; and that the contract of lease made between the plaintiff and the defen- 
fant, Mary Wise, is null and void, because in violation of law and in ‘derogation 
of public order and public policy. 
-ridence offered on trial by the sureties, to substantiate this defence, was over- 
ruled on several grounds, which must be noticed seriatim. 
Ist. “That the subject-matter had been passed upon and decided in the judg- 
ment rendered on the exception herein and was res judicata.” 
The record does not contain the evidence offered on the trial of the exception ; 
and we are left in the dark even as to the character of the proof adduced on that 
occasion. Be this as it may, the answer, filed subsequently, alleged the same 
grounds of defence as were set forth in the exception ; and, as they bore upon 
the merits of this controversy, came more appropriately in the answer on the 
merits. The overruling of an exception before issued joined, is not res judicata 
on the matters at issue; the court may, in the mean time, revise interlocutory 
decrees, rendered in the course of proceedings. 
2dly. “That the surety cannot plead matters personal to the principal obli- 
gor.” 
The defence set up that the contract under consideration is null and void, be- 
cause it contravenes public policy, is not a personal exception. If slaves were 
merely incapacitated from making a contract of lease, the case might be different ; 
but there is no affinity between a prohibitory law, laying down rules of public 
policy, and one merely incapacitating a party for his own protection or interest. 
3dly. “ That the defendants having contracted with the plaintiff by an act ac- 
knowledging the defendant, Mary Wise, to be a free woman of color, they are 
now estopped from denying the fact or proving the contrary.” 
If it be true that it is against the policy of the law, that a slave should rent a 
house in the city of New Orleans, it is obvious that a contract of that kind is 
radically null and void; and that whatever devices were resorted to for the pur- 
pose of evading the law, may be met by parol evidence, adduced even in behalf 
of the contracting parties. The admission in the contract of lease, that Mary 
Wise was a free woman of color, does not debar her co-defendants from proving 
the contrary. See the case of Susan C. Weaver v. C. E. Alter, Opinion 
Book 31, p. 164. 
In remanding this case for the purpose of allowing the appellants to prove 
their allegations with regard to the status of their co-defendant, and the prohi- 
bition by the city ordinances, we must not be understood to decide that, admit- 
ing the alleged facts to be substantiated, the plaintiff would be cut off from all 
relief. Proper allegations and proof might perhaps be made on her behalf. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and that this case be remanded for further proceedings 
according to law ; the plaintiff and appellee paying the costs of appeal. 
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J. Martior v. Matn. Martin et als. 


A supplemental petition in an injunction suit, should only be allowed for the promotion of justice, ang 
when allowed, an affidavit of the truth of the allegations of the petition, and of the causes that make 
the amendment necessary, should always be required. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Race & Foster, for plaintiff. Gaither & McPheeters, for defendants and ap- 
pellants. 

Voorutes, J. The plaintiff, against whom execution had been issued on a 
judgment obtained by C. E. Alter, but paid with subrogation by the defendant, 
sued out an injunction, for reasons which are detailed in his petition. 

The case was put at issue, and brought to trial ; but, after some testimony had 
been given, the case was continued, with leave to the plaintiff to file a supple 
mental petition. 

The amended petition was subsequently presented and filed, notwithstanding 
the objections raised by the defendant to the legality of this proceeding. It was 
properly objected by him, that, inasmuch as the supplemental petition was not 
accompanied with an affidavit, the plaintiff was not entitled to this relief. It is 
true, that amendments are not reducible to any certain rule, and that each 
case is left more or less to the sound discretion of the court; but, in matters of 
injunction, conceding the propriety of the amendment for the furtherance of jus- 
tice, it is necessary that an affidavit should be made of the truth of the allega- 
tions, and of the causes that make the amendment necessary. Calderwood v. 
Trent, 9 R. 227. 

This case must, however, b2 remanded. Some evidence was taken down be- 
fore the cause was continued. with leave granted to the plaintiff to file a supple 
mental petition. Subsequeutly, the defendant moved to strike out the testimony, 
thus taken, of Captain Ham, whom he had not had the privilege of cross-ques- 
tioning ; but the District Court refused to comply with this request. Practical- 
ly, therefore, the defendant lost the advantage of a cross-examination, without 
any fault of his own. He did not consent to the continuance of the cause, nor 
to the filing of the amended petition ; and the subsequent absence of the witness 
cannot, under these circumstances, deprive him of the right to subject his adver- 
sary’s witness to a cross-examination. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and that this case be remanded for further proceedings 
in accordance with the views above expressed ; the appellee paying the costs of 


appeal. 
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F. Martin, Administrator, v. Lyp1a Wricat Donovay. 


The law creates a legal presumption that a promissory note has been given for a valuable considera- 
tion, but this presumption may be rebutted, and the payee required to prove the consideration. 

When the existence of the consideration is expressly put at issue, and doubt or suspicion cast upon 
its reality, the burden of proving it is thrown upon the payee. 


PPEAL from the Sixth District of New Orleans, Howell, J. 
Durant & Hornor, for plaintiff and appellant. Budd & Lambert, and Bon- 
ford, Singleton & Clack, for defendant. 

Merrick, C. J. “ Petitioner, the administrator of Denis T. Donovan, sues 
the defendant, the latter’s widow, on two promissory notes, of which the follow- 
ing are copies : 

“$2,750 60. New Or.eans, June 8th, 1857. 

“Twelve months after date, I promise to pay to the order of myself, two 
thousand seven hundred and fifty 60-100 dollars, value received. 

“ Due 8-11 June, 1858. 

“ Lypia Wricurt. 

« Endorsed : Lyp1a Wricnr.” 

“$3,276 00. New Organs, July 31st, 1857. 

“Eighteen months after date, I promise to pay to the order of myself, three 
thousand two hundred and seventy-six 00-100 dollars, value received. 

“ Lypia Waricar. 

“ Endorsed: Lypra Wricat.” 

“ There are no other endorsements.” 

“The defendant admitted her signature and endorsement of the notes, but 
pleaded want of consideration. She says the notes‘ were given and intended 
simply for the accommodation of her said deceased husband, and at his earnest 
solicitation and request ; and that she never received any consideration whatever 
for said notes ; that she never had any business transactions whatever with the 
deceased, Denis T. Donovan, but that great intimacy and confidence existed be- 
tween them; that she feels assured the said deceased never used the notes sued 
on, and that at the time of his decease, they were in the possession of respondent 
and the deceased, together with her marriage certificate, and were handed, with all 
her own and the papers of deceased, to the notary, to be inventoried, she not know- 
ing the effect of their being so inventoried.’ ” 

The answer being accompanied with the requisite affidavit, the case was tried 
by a jury, who found a verdict in favor of the defendant, and plaintiff appeals. 

The defendant and Denis T. Donovan, were married in January, 1858, six or 
seven months after the supposed date of the notes. The defendant, at the time 
of her marriage with Donovan, was the widow of one Wright, from whose suc- 
cession she had acquired some real estate in New Orleans, which served for her 
support. , 

Donovan had previously been engaged in a partnership with H. H. Stanly, 
which was dissolved about July, 1857. It is shown, that Donovan was embar- 
rassed and had overdrawn about $3,000 from the firm; that he had mortgaged 
a slave to certain parties, and afterwards sold the same to their prejudice, for 
one-half its value ; that at the time the inventory was taken, these notes were 
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found at the common dwelling, in a desk belonging to the deceased, but that he 
had a bank-box in which other notes were found ; that he kept a bank check. 
book, and that there were no entries therein at the date of these notes; that 
there was no memorandum or entry in any book kept by the deceased, though he 
kept check-books, bank-books, accounts, statements of his affairs, memoradam. 
books, &c., having any reference to these notes ; that the defendant, who is saig 
by a witness to be a simple and kind hearted woman, is not accustomed to transaet 
business, and that if she had had business affairs involving six thousand dollars, 
the witnesses would have known it. It is, moreover, shown that the notes, ex. 
cept the signature and endorsement, were in the hand-writing of Donovan. 

The question to be considered is, did the Judge err in concluding that the 
facts which we have detailed, had the effect of shifting the burden of proof from 
the defendant to the plaintiff, to show that the notes were given for a valuable 
consideration ? 

The testimony creates an extremely strong probability that Donovan had not 
the amount of these notes, six thousand dollars, to advance to the defendant, nor 
any other considerable sum. He was embarrassed and in want of money him 
self. His bank-book shows no transaction corresponding with the amount of 
the notes. The estate of the defendant does not appear to have been increased, 
and she was engaged in no business which required funds to the amount of the 
notes ; and, it is shown, that her wants were supplied, and the repairs of her 
buildings were paid for out of the revenues of her property. 

Taking these circumstances into consideration, in connection with the fact that 
he was the suitor of the plaintiff sometime previous to the marriage, and that 
these notes, so considerable in amount, were never placed in bank as valuables, 
either before or after marriage, nor transferred or entered in any book, or other. 
wise treated as the property of the deceased, we cannot say that the jury erred 
in concluding that the defendant had adduced sufficient evidence to throw the 
burden upon the plaintiff to show that value had been given for the notes. 

The law creates a presumption that a promissory note has been given fora 
valuable consideration, but this presumption may be rebutted, and the payee 
may be required to prove the consideration. See Clarke v. Christine, 4 Rob. 
196 ; Wooster v. Harrison, tutor, 9 An. 234. 

After the presumption had been rebutted by the negative proof of defendant, 
it became the duty of the plaintiff to show the consideration of the notes by af- 
firmative proof. 

Judgment affirmed. 


JeReEMIAH Couns et al. v. Anne O’Brien Pararr. 


The heirs at law cannot assert and prove simulation, in the contracts made by the person from whom 
they inherit. . 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
P. E. Bonford and R. W. Gurley, for plaintiffs and appellants. Durant & 
Hornor and W. H. Pazton, for defendant. 
Bucuanan, J. The plaintiffs, heirs of Sargeant Pratt, deceased, institute this 
suit against defendant, widow of said Pratt, to have certain slaves and movable 
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effects, which are in her possession, decreed to be the separate estate of Sargeant 
Pratt. Pratt. 
It appears that Sargeant was possessed of those slaves as owner, previously to 
his marriage with defendant, but conveyed them to his brother, Edwin H. Pratt, 
for a price in cash, by deeds duly recorded. Some years afterwards, and after 
the marriage of defendant and Sargeant Pratt, Edwin Pratt reconveyed the same 
slaves to his brother. The plaintiffs maintain that both those conveyances were 
simulations, and that the slaves, in truth, never ceased to be the property of Sar- 
geant Pratt. 
A bill of exceptions was reserved by the defendant to the admission of evi- 
dence, to prove the simulation of the conveyances of property in question. 
The plaintiffs are heirs at law, but not forced heirs, of Sargeant Pratt. 
It was, therefore, incompetent for them, to assert and prove the simulation of 
contracts made by Sargeant Pratt. 
The evidence should have been rejected. 
If the sales in question be considered as real, the slaves conveyed by them are 
property of the matrimonial community of defendant and her deceased husband. 
Plaintiffs have failed in proving the movable effects mentioned in their peti- 
tion, to have belonged to Sargeant Pratt before his marriage with defendant. 
: Judgment affirmed, with costs. 


] E. T. Parker v. Crry or New Orteans. 


The statutes of the State authorizing the municipal authorities, by whom the costs in criminal cases 
are paid, to regulate and fix the expenses in such cases, restrict them in respect to charges for the 
y maintenance of prisoners. 


" Under the Act of 1856, the city of New Orleans has no greater power given to it in this respect ; and 
the Sheriff of the parish of Orleans has the right, under the Acts of the Legislature, to charge thir- 
\ ty-seven and one-half cents for the daily maintenance of prisoners, and one dollar for turnkey’s fees 


for each prisoner. 


4 
2 ew from the Fourth District Court of New Orleans, Price, J. 
Randall Hunt, for plaintiff. J. J. Michel, for defendant and appellant. 


Voorutes, J. This case rests upon a naked question of law. Is the Sheriff 
of the parish of Orleans entitled, under the Acts of the Legislature, to charge 
374 cents for the daily maintenance of prisoners, and $1 for turnkey’s fees for 
each prisoner. 

The statute of i855 (an Act in relation to the fee bill, p. 9.) allows to every 
Sheriff of the State 37} cents a day for the maintenance of every prisoner con- 
fined in the prison of the parish of which he is Sheriff, except runaway slaves. 
= Two other statutes of the same year, the one entitled “ an Act relative to crimi- 
nal proceedings,” and the other, “ an Act to amend the 69th section of the Act 
relative to criminal proceedings,” throw the burden of paying all criminal expen- 





& ses upon the respective parishes, but leave them at liberty to fix and regulate the 
fees, salaries and expenses to be paid by them, excepting, however, those incur- 
is § red for the maintenance of prisoners. Act 1855, p. 161, secs. 68,69; Act 1855, 


p. 275. 
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The amended charter of the city of New Orleans, approved March 20th, 


New Onxaxs. 1856, authorizes the Common Council to fix the compensation of the gen 


vices of every officer of the city or of the State, whose services are by law tobe 
paid by the city of New Orleans. Acting under this grant of power, the City 
Council, by an ordinance approved July 11th, 1856, fixed at 20 cents a day the 
compensation for the maintenance of prisoners, and 25 cents the turnkey’s fee. 

In the year following, the Legislature shifted the burden of paying the expen 
ses incurred in criminal prosecutions, from the municipal to the State treasury; 
and, after the lapse of two more years, again made it incumbent upon the re 
spective parishes to pay those expenses. Sess. Acts, 1857, p. 187; 1859, p. 21, 

The statutes of 1855, made a distinction between expenses incurred for the 
maintenance of prisoners, and all other expenses arising in criminal proceedings; 
and, although the municipal authorities were made liable for the payment of all, 
without reservation, yet their power to fix and regulate them, was not extended 
to those of the former class. 

The Act of 1855, “in relation to the fee bill,” applies to the city of New Or. 
leans as well as to the State at large ; and so does the grant of power to the lo 
cal authorities to fix and regulate the fees, salaries and expenses incident to eri- 
minal proceedings, the maintenance of prisoners excepted. 

The Act of 1856, authorizing the Common Council to fix the compensation of 
the officers whose services are to be paid by the city, is not necessarily in con 
flict with the previous provisions of the Legislature, regulating the subject-mat- 
ter in consideration, and does not consequently repeal them with regard to the 
city of New Orleans. 

This position is fortified from the fact, that all the parishes of the State, al- 
though empowered to regulate and fix all criminal expenses in general, are re 
stricted in this respect with regard to the maintenance of prisoners ; and yet 
they, as well as the city, are bound alike for all criminal expenses, without excep- 
tion. The Legislature evidently intended to reserve to itself all right of legisla- 
tion upon this important matter. 

With regard to the turnkey’s fee of $1 for each and every prisoner, the statute 
of 1859 is explicit. Session Acts of 1859, p. 127 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be affirmed, with costs. 


Josern Tom v. Slave Ernest. 


The Articles of the Civil Code which give a privilege for expenses incurred for the preservation of the 
thing, apply only to movables. 

Privileges on immovables and slaves are treated of under a distinct head, and there is no privilege 
given as such, for expenses incurred for the preservation of a slave or immovable. 


PPEAL from the District Court of the Parish of Jefferson, Burthe, J. 
Charles Janin, for plaintiff and appellant. James D. Augustin, for defendant. 
Cote, J. The petition represents that André Marchesseau left the city of 
New Orleans to go to California about the year 1849, and, before leaving this 
city, deposited in the hands of Marie Louise Duseau a child named Ernest, & 
mulatto boy and a slave for life, born about the 17th of February, 1848, from & 
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gave named Mary, the property of Samuel J. Peters, Jr., a resident of New Or- 
jeans. That afterwards. Marie Louise Duseau entrusted and deposited the child 
Ernest in the hands of plaintiff, to be maintained and kept for Marchesseau. 

That the expenses incurred by petitioner for the preservation of this slave 
amounted to $570 on the 5th of June 1857, when the said Peters took possession 
of the slave to keep him until he should be ten years of age. That the said 
Duseau died in May, 1857, and Marchesseau has never returned from California. 
That Marchesseau left no agent in Louisiana, and has not been heard of since 
about eight years, which induces petitioner to believe that the slave Ernest, whom 
he represented as his property, has since been abandoned by him. 

That the nature of petitioner's claim entitles him toa privilege upon this slave ; 
the claim being the expenses incurred by the plaintiff for the preservation of the 
slave deposited in his hands as aforesaid. That he is entitled to proceedings in 
rem, that is, against the slave himself, which stands pledged for the debt, by vir- 
tue of the privilege attached to his claim. He prays for a writ of provisional 
seizure, against the slave, and for judgment in his favor for his claim and for the 
sale of the slave to satisfy his privilege. 

The writ of provisional seizure issued, but upon motion of the curator ad hoc 
of Marchesseau, it was set aside, and plaintiff appealed. 

The District Court did not err. The 4th section of Art. 285 of the Code of 
Practice provides that provisional seizure may be ordered when the proceedings 
are in rem. that is to say, against the thing itself, which stands pledged for the 
debt, when the property is abandoned, or in cases where the owner of the thing 
is unknown or absent. 

A slave is not a thing, in the sense of the preceding 4th section of Art. 285 of 
the Code of Practice. This Article does not, therefore, authorize the present 
form of action, and there is no other statute that does. 

Judgment affirmed, with costs of appeal. 

Lanp, J., took no part in this case. 


On a ReE-HEARING. 


Merrick, C. J. Privileges being stricti juris cannot be extended by analogy 
from one thing to another. 

The Articles of the Civil Code which give a privilege for expenses incurred for 
the preservation of the thing, apply only to movables. This privilege is classed 
under the head “ Of privileges on particular movables,” with those of the lessor, 
creditor of the thing pledged, depositor, vendor of movable3, inn-keeper, and the 
privilege on ships and merchandize. 

Privileges on immovables and slaves are treated of in the Civil Code under a 
. distinct head, and we do not discover that any privilege is given as such for ex- 
penses incurred for the preservation of the slave or immovable. Doubtless, this 
is owing to the fact, that slaves are susceptible of being mortgaged. It might be 
subversive of the mortgagee’s right, if the party who had furnished a sick slave 
with medicine, or arrested the runaway, should have the right to provisionally 
seize and sell by a proceeding in rem, because the medicine or expense in arrest- 
ing the slave might be deemed to be incurred for the preservation of the thing, 
By the former laws, when runaway slaves were advertised and sold by the public 
authorities, the proceeding was zn rem, but those laws are repealed. 
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Again, privileges ought to be recorded. The Code has provided for the regis. 
try of those privileges on immovables and slaves which it has recognized ; bat 
this supposed privilege is not among them. We therefore think, that the fourth 
paragraph of Art. 285 of the Code of Practice refers to movables only, and not 
to slaves and immovables, which are also undoubtedly things in the eye of the 
law, but not the kind intended by Art. 285 C. P. See Civil Code, 3183, ang 
the division of the Code preceding this Article and the following, viz, 3185, 3189, - 
3189, 3191, 3194, 3199, 3204, 3216, and 3228; 4 An. 144, Cox v. Meyer. 

It is, therefore, ordered, adjudged and decreed by the court, that the decree 
heretofore pronounced by us remain undisturbed. 


Herrs or S. W. Patsrick v. Isaperta SPaNGLer. 


The presumption arising from facts which tend to establish the status of marriage is not conclusive, but 
subject to be rebutted by testimony negativing the fact of marriage. 

The declarations of the parties, to the effect that they had never been married, will, under certain cir- 
cumstances, outweigh the presumption of marriage arising from the fact of the parties having lived 
together as man and wife, and having been publicly recognized as such. 

Where it is charged that the legatee was the concubine of the testator, such a legacy being in contra. 
vention of public policy, the legal heirs of the testator will be permitted to prove an illicit connee- 
tion between the deceased and the legatee. 

An olographie will written in pencil is valid. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
IX C. B. Singteton, for plaintiffs. Geo. S. Lacey, for defendant and intervenor, 
appellants. 

Voorutrs, J. The deceased, Samuel W. Phalbrick, left a will, in the ologra 
phic form. ‘The instrument reads as follows : 

“ Should I die during this sickness, Mr. George S. Kaus/er will send to my 
father, Samuel Philbrick, Skowhegan, Maine, one thousand dollars, the balance 
of my property to be given Isabel Spangler, I call her my wife.” 

“ Lafayette, December 2d, 1852.” 
(Signed) “Samve, W. Pxrcprick.” 

The validity of this will is attacked by the legal heirs of the testator on the 
grounds, Ist, that it was written in pencil; 2dly, that the testator was not in 
his right mind when the will was written; 3dly, that it was made subject toa 
condition which did not happen; and 4thly, that Isabella Spangler was the con- 
cubine of the deceased, and consequently, incapacitated from receiving over a 
tenth part of the movables of the estate. There is, besides the demand in nullity 
or reduction of the last will and testament of the deceased, a claim against Jsa- 
bella Spangler for the sum of four thousand dollars, being the value of property 
alleged to have been diverted by her from the succession. 

After the institution of this suit, Isabella Spangler, who, after the death of 
Samuel W. Philbrick, had married W. H. Nelson, departed this life, leaving 8 
her universal legatee the latter, who thereupon intervened in this case. 

The evidence adduced on the trial proves, that Samuel W. Philbrick and Isa- 
bella Spangler lived together for a period of over ten years; that they were com . 
sidered in the community as man and wife; that he held her ap publicly and 
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constantly, during all that time, as his wife; that they visited respectable fami- 
lies, and had their visits returned; that they sojourned, on two different occa- SPANGLER. 
sions, in the testator’s family, in the State of Maine, and did so as husband and 

wife; and finally, several of the witnesses, who were more or less intimately ac- 

quainted with the parties, and who testify to her good conduct and behavior, 

state that they never heard the fact of their being a married couple questioned 

before they were summoned to appear as witnesses in this case. The testator and 

the legatee had, therefore, up to the time of the former’s death, publicly, con- 

stantly and unequivocally possessed the status of marriage. 

The evidence, therefore, creates a presumption that the parties were married ; 
but this presumption is not conclusive, but is subject to be rebutted. Holmes v. 
Holmes, 6 La. 470; Beaulieu v. Ternoir, 5 An. 480; Hobdy v. Jones,2 An. 944; 
Co’e v. Laagley, 14 An. 770. 

The plaintiffs introduced evidence to prove that the testator and the legatee 
were never married. Objection was raised by the defendant to their right, as 
legal heirs of the testator, to prove an illicit connection between the deceased and 
the legatee. This objection is not well taken. If the latter was the concubine 
of the testator, the legacy was in contravention of public policy. Proof was, 
therefore, properly admitted to show that fact : otherwise the prohibition of the 
law were a dead letter. 

Three witnesses on the part of the plaintiffs gave their testimony, negativing 
the fact of a marriage having ever taken place between Samuel W. Philbrick and 
Isabel Spangler. But, before considering their evidence, it is proper to notice the 
bills of exception taken by the defendant to the ruling of the inferior court, as to 
their competency. ‘These witnesses are, W. G. Mullen, the curator of the estate 
of Samuel W. Philbrick, deceased, A. W. Bosworth, the agent of the absent heirs, 
and George S. Kausler, the testator’s partner. 

W. G. Mullen, in his capacity of curator, has no interest in the result of this 
suit : his liabilities are the same, whether he is to render an account to the plain- 
tiffs or to the defendant. The determination of his rights and liabilities is not 
involved in the decision of the present controversy. 

A. W. Bosworth, in his capacity of agent of the plaintiffs, has no legal interest 
in the decision of this cause : he has no interest dependent upon the result. 

The interest which the defendant conceives that George S. Kausler has in this 
controversy, arises from the fact that the witness is joint owner of a slave with 
the estate of Sumuel W. Philbrick, and that there is an agreement between the 
plaintiffs and the witness as to the transfer of the slave to the latter at a specified 
price. This might, according to circumstances, be a matter going to the credi- 
bility of the witness, but certainly not to his competency. These witnesses state, 
that the deceased, Philbrick, and Isabella Spangler, have never been married ; 
that their knowledge of this matter was derived from the declarations of these 
parties, made, not in the course of passing conversations, but when the subject of 
these conversations related to her interests, as liable to be affected by the death 
of Samuel W. Philbrick. 

It is true, that verbal admissions ought to be received with great caution, the 
more so when the party making them is dead at the time of the trial. “ But,” 
says Greenleaf, “ where the admission is deliberately made, and precisely identi- 
fied, the evidence it affords is often of the most satisfactory nature.” Greenleaf, 
#200. Of this character are the declarations of the deceased Samuel W. Phil- 
brick and Isabella Spangler. The witnesses, who testify to these admissions, are 
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not a little corroborated by the peculiar phraseology of the will in question. The 
testator does not devise his property to his wife, Isabella Spangler, but says; 
“ the balance of my property to be given Isabella Spangler, I call her my wife” 
We consider the presumption of marriage destroyed by the evidence on the 
record. 

With regard to the other objections raised against the validity of the will, it jg 
proper to remark, that they have not been urged on the trial before this court, 
The reasons given by the District Judge in overruling them are satisfactory, 

With regard to the claim of $4000, there is no evidenge in the record. It jg 
true, the District Judge rejected the parol proof tendered by the plaintiffs to con. 
tradict the contents of an authentic transfer of slaves by the curator of the estate 
to Isabella Spangler ; but this ruling was correct. C. C. 2233, 2255, 2415. 
Judgment affirmed. 
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J. Arrieta v. F. Arrreta. 


Where a party called another a rogue in the hearing of bystanders, in a moment of irritation, and in 
reference to his unwillingness to settle a debt due him, and no injury resulted from such transient 
expression of angry feelings—Held : That such a case of defamation is not actionable. 


PPEAL from the District Court of the Parish of St. Bernard, Foulhouze, J. 
G. & C. E. Schmidt, for plaintiff. P. A. Ducros, for defendant and appel- 
lant. 

Vooruies, J. The plaintiff's claim to be reimbursed the sum of $493 00, 
which he alleges to have paid for the defendant, is substantiated to the amount of 
$457 21. The evidence in the record leaves no doubt upon this point. So far, 
the judgment of the lower court must be affirmed. 

The defendant, averring that the plaintiff has slandered him, claims in recon- 
vention the sum of one thousand dollars for damages. The District Judge allowed 
him two hundred dollars. 

The plaintiff’s conduct in calling the defendant, his brother, a rogue, within the 
hearing of some bystanders, is certainly very reprehensible. But as this was done 
in a moment of irritation, and in reference to the defendant’s unwillingness to 
reimburse what had been disbursed for his account, and as no injury appears to 
have resulted, or could have resulted from this transient expression of angry 
feeling, the alleged case of defamation is not actionable. 

It is, therefore, ordered and decreed, that the judgment of the lower court be 
avoided and reversed ; and that the plaintiff do have judgment against the defen- 
dant for the sum of four hundred and fifty-seven dollars, with legal interest from 
the 17th of May, 1858, with costs in both courts; and that the defendant’s recon- 
ventional demand be rejected. 
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Gitpert Granam v. R. B. Syxes. 


Unless it is expressly agreed, that a draft given is given in payment, it does not operate a novation of 


the debt. 
An account which is signed and rendered by the debtor, is not an open account, and as such prescribed 


\_ by three years. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Clarke & Bayne, for plaintiff and appellant. A. N. Ogden & Stansbury, for 
defendant. 

Layo, J. The commercial firm of Sykes & Hyde, of this city, rendered to the 
plaintiff, on the 17th of March, 1848, an account of sales of thirty-seven bales of 
gunny bags, showing in his favor a balance of $840 98. They remitted to plain- 
tif, in payment of this balance, a sight draft drawn by Martin & Co., of this 
city, to his order, on J. S. Lake & Co., of New York. The draft was protested 
for non-payment, and returned with the endorsement of plaintiff on it to Sykes & 
Hyde. They caused suit to be instituted on the draft, and prosecuted to judg- 
ment in the name of the plaintiff. Before judgment was obtained, they promised 
the plaintiff to pay the returned draft, if he would properly endorse it, and 
authorize them to continue the suit in his name. After judgment, they caused 
the draft to be withdrawn from the suit and compromised with Martin & Co., 
the drawers of the draft, by receiving some forty cents on the dollar. 

This suit was commenced on the account rendered ; and citation was served on 
the defendant on the 3lst of October, 1855. 

The defence is payment, and the prescription of three years, under the Act of 
the 5th of March, 1852. 

The plea of payment is not sustained by the evidence. There was no agree- 
ment on the part of the plaintiff to receive the draft in payment ; without which 
the draft was neither a novation, nor payment of the debt due on the account. 
Gails v. Schooner Osceola, 14 An. 54. The plaintiff’s endorsement was but a 
transfer of the bill to Sykes & Hyde, to whom it belonged, after its protest and 
return, and was necessary to vest in them the legal title, as it was payable to his 
order. 

The account sued on was signed and rendered by Sykes & Hyde, the debtors, 
and is not an “ open account,” in the sense of the second section of the Act of the 
Legislature of the 5th of March, 1852, and is not, consequently, prescribed by the 
lapse of three years. Dixon v. Lyons, 13 An. 160. 

It is, therefore, ordered, adjudged and decreed, that the judgment be reversed ; 
and it is now ordered, adjudged and decreed, that there be judgment in favor of 
the plaintiff for the sum of eight hundred and forty dollars and ninety-eight cents, 
with interest thereon at the rate of five per cent. per annum, from the 31st day 
of October, 1855, and costs in both courts. 
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Apo.pHe Buacne v. J. ALEIX. 


An admission of part of the claim sued on made by the defendant, and a deposit by him of such 
amount into court before the trial of the cause, although the balance of the claim is not appealable 
in amount, will not prevent the defendant from appealing, unless the plaintiff, upon the confession 
and deposit being made, takes a partial judgment for the amount confessed, with a reservation of 
his right to prosecute to final judgment the balance of the claim. 

A party purchasing an unexpired lease, in the absence of proof to the contrary, is presumed to haye 
purchased it, on condition of taking the premises in the situation they were at the time of the sale ; 
and he has no claim upon his vendor for expenses incurred in restoring the premises to their origi. 
nal condition at the expiration of the lease. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
Martin Blache, for plaintiff. Cyprien Dufour, for defendant and appellant. 

On motion to dismiss : 

Bucuanan, J. Plaintiff sued defendant for a debt of $350 under a contract 
of transfer of a lease. Defendant acknowledged the contract, but pleaded in com. 
pensation that he had expended moneys in repairs of the leased premises. He 
acknowledged himself indebted to plaintiff in a balance of $185 30, which he 
deposited in court, with costs to the day of deposit. 

There was judgment in favor of plaintiff against defendant, for $350, and de- 
fendant appeals. 

Plaintiff now moves to dismiss the appeal, on the ground that the matter in 
dispute does not exceed three hundred dollars. 

The facts above stated make this case identical with that of Whitney v. Gauche, 
decided by us in November, 1855, and not reported. The decision will be found 
in Opinion Book 25, p. 409. The only difference in the two cases is, that here 
the appeal is taken by the defendant, who deposited the money in court; while 
in Whitney v. Gauche, the appeal was taken by the plaintiff. 

Had plaintiff, upon the deposit being made, caused a partial judgment to be 
entered up for the amount confessed to be due, with a reservation of the balance 
of his claim, the case would have fallen within the doctrine of Second Munie- 
pality v. Corning, 4 An. 407, invoked by the counsel of appellee ; and upon that 
precedent, the motion to dismiss would have prevailed. But as the case stands, 
the whole issue is before us. The claim of plaintiff was not curtailed of its origi- 
nal proportions, in its progress through the District Court, before the rendition 
of the judgment which is the subject of the present appeal. 

Motion to dismiss appeal discharged. 

On the merits : 

Bucuanan, J. The plaintiff sues defendant for the price of the sale of a lease, 
and of certain articles upon the premises leased. The answer admits the amount 
of the contract as claimed; but pleads that plaintiff is liable to defendant for an 
amount paid by him, defendant, for replacing the premises, at the end of the leases 
in the same situation in which they had been at its commencement, by replacing 
front doors which had been taken out by plaintiff for the purpose of inserting 
show cases of French plate glass, which constituted a portion of the articles sold 
by plaintiff to defendant. 

We agree with the Judge of the District Court, that defendant has no claim 
upon plaintiff, for the restitution of the premises to their original condition, at 
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the termination of the lease of which the unexpired term had been sold. The sale 
was made of the premises in the situation in which they existed at the time of the 
sale, and the purchaser of the lease took upon himself the obligations of the lessee 
at the same time that he acquired his rights. One of those obligations was, to 
restore the premises, at the expiration of the lease, in the same situation in which 
they were at its commencement, necessary wear and tear excepted. Civil Code, 
Art. 2697. There is no allegation that any deception was practiced by plaintiff 
upon defendant ; and the evidence convinces us that defendant was fully apprised 
of the facts in relation to the original condition of the premises, when he pur- 
chased the lease and fixtures of the store. 
Judgment affirmed, with costs. 


A. C. Roperts v. Hype & Macktr. 


In an action for damages, evidence is inadmissible to prove damages of a different character from those 
set forth in the pleadings. 
Registry is not necessary as between the parties, to confer a privilege under a building contract. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
J. 8. Whitaker, for plaintiff. T. Gilmore, for defendants and appellants. 

Voorures, J. The reasons given by the District Judge in deciding this case 
are satisfactory. 

There is in the record a bill of exception taken to his opinion overruling some 
questions propounded to a witness by the defendant, with the view of proving the 
’ Jatter’s demand in reconvention. This was a prayer for damages, alleged to have 
been incurred from the failure of the plaintiff to deliver a lot of timber in com- 
pliance with the contract. 

The defendants, in their answer, state in what these damages consisted, to wit : 
“That by the failure and neglect of the plaintiff to comply with his said contract, 
these respondents were delayed, and were obliged to suspend for weeks the work 
upon their dock, to their great inconvenience and expense, and were at length 
obliged to purchase timber from others at a price greatly exceeding that which 
they had contracted to pay the plaintiff.” 

The defendants attempted to prove damages of a different character —the 
profits which they were prevented from realizing, by being delayed in finishing 
their dry-dock. On this ground, the District Judge properly overruled the ques- 
tions propounded to the witness. Besides, these are remote damages. 

The plaintiff, is entitled to the privilege awarded to him by the inferior court, 
although the contract, exceeding five hundred dollars, was not recorded. Regis- 
try is not necessary, in order to affect the parties, although it is indispensable as 
to third persons. Townsend v. Harrison, 2 An. 174. 

Judgment affirmed. 
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Wiuuam M. Berrs v. E. Movern et al. 


Where the injunction is dissolved by rule, on the ground of insufficient security, the defendant jg not 
precluded thereby from claiming, on the trial of the merits, a judgment for damages against the 
principal and surety on the bond. 

The Act of the Legislature of 1855, authorizing the court to allow damages on the dissolution of ap 
injunction, applies to the case of an,injunction where the Sheriff is only restrained from Seizing 
specific property. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J, 
T. A. Bartlette, for plaintiff and appellant. P. & N. Soulé, for defendants, 

Merrick, C. J. This suit was brought to restrain the defendants and the 
Sheriff from seizing under executions issued against Todd & Co., certain proper. 
ty claimed by the plaintiff as owner. 

The injunction was dissolved on a rule taken by defendants, on the ground of 
insufficient security, and afterwards the case was was heard on the merits, when 
judgment was rendered in favor of defendants, with twenty per cent. damages 
against principal and surety on the bond. 

The plaintiff appeals, and contends, that as the injunction was dissolved g 
month before a trial on the merits, and as nothing was said in regard to the dam. 
ages in said judgment on the rule, the court could not in another decree, viz, in 
a decree on the merits, award damages. 

The statute says, on the trial of injunctions, the surety on the bond shall be 
considered as a party plaintiff in the suit. The judgment then spoken of, in which 
the surety may be condemned, is the judgment to be rendered on the trial of the in- 
junction. We do not, therefore, see any objection to the rendition of a judgment 
for damages either on the rule or on the hearing of the case on its merits. 

The latter mode might, in some cases, be preferable, as the court would be 
better informed of the merits of the plaintiff's demand. At all events, it could 
not prejudice the plaintiff, for if he sustained his action on the merits, there 
would, it would seem, be no farther judgment to be rendered against him or his 
sureties. Phillip’s Dig. 247, sec. 7. 

It is further contended, that the law of 1833, (Act of 1855, p. 324,) author. 
izing damages on the dissolution of injunctions, does not apply to cases where 
the Sheriff was merely enjoined from seizing specific property. 

If the plaintiff be enjoined from seizing certain property under his execution, 
the process of the court is as much obstructed as it would have been, if the par 
ty had waited until the actual seizure of the property by the Sheriff, and had 
then enjoined. The one case is as much covered by the statute as the other. 
It is true, that the first section of the Act of 1855, speaks of the sale of specific 
property, and directs the Clerk to take bond for an amount one-half over and 
above the estimated value thereof, as certified by the officer making the seizure. 

It might be supposed that where the injunction issues to restrain the sale of 
specific property, the damages could not be awarded on the judgment, because 
the bond might not equal twenty per cent. damages thereon. 

But in order to comprehend this clause of the Act of 1855, we mast recur to 
the previous legislation on the subject ; for this statute is but a collection of the 
existing statutes on the subject of injunctions prior to its passage. 
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In 1833, the power to issue injunctions was withdrawn from the Clerks of 
courts. 

In 1835, the parish Judge was authorized to issue injunctions in the absence 
of the District Judge in cases pending in that court. 

The Parish and District Judges had extensive discretionary power in fixiug 
the amount of the injunction bonds. C. P. 304. 

When the Constitution of 1845 went into operation, and the office of parish 
Judge was abolished, it became necessary to confer the power to grant injunc- 
tions upon Clerks, in the absence of the District Judge, but, in so doing, they 
could not be intrusted with the discretion vested in the District Judge. Hence, 
the Clerk was required to take a bond in amounts specially prescribed for his 
guidance by the statutes. See Acts of 1846, 1850 and 1853. 

In 1855, the various statutes on the subject of injunctions were collected under 
one head, and reénacted. It was not the intention of the Legislature, by reén- 
acting what was law before, and what had received repeated judicial interpreta- 
tions, to unsettle and overthrow well established principles and modes of pro- 
ceedings. 

The first section of the Act of 1855, above referred to, which is supposed to 
make a distinction between the injunction restraining the execution of a judg- 
ment and the sale of specific property, is nothing more than the 8th section of 
the Act of 1846, as amended by the Acts of 1850 and 1853, relative to Clerks, 
and the same section was reénacted in precisely the same words, under the sixth 
section of the Act relative to Clerks. Acts 1855, p. 50 

It conferred upon the Clerk the power to grant injunctions, and regulated the 
amount of the bond which he was required to take in the case of the injunction 
of specific sum of money, and the sale of specific property. The latter paragraph 
of the first section of the Act of 1853, is identical with the first section of the 
Act of 1855, and evidently relates to Clerks. See Act 1853, p. 293. Phillip’s 
Dig. 246, sec. 1 ; ibid, p. 85, sec. 6. 

The second section of the Act of 1855, is the reénactment of the second sec- 
tion of the Act of 1828, p. 150. 

The third section is the reénactment of the ninth section of the Act of 1826, 
p- 170. 

The fourth section is the reénactment of the first section of the Act of 1825, 
p. 116. 

The fifth section is also found in a former statute. 

The sixth section is the reénactment of the third section of the Act of 1828 ; 
and the seventh and eight sections are the Acts of 1831 and 1833. 

The objection that the bond taken by the Clerk might not equal the damages 
for which the party is liable under the statutes of 1831 and 1833, might have 
been made previous to the Act of 1853, as well as now. 

By the Act of 1825, (5th sec. of Act of 1855,) the bond was required to be 
in double the sum alleged to have been paid, and by the 8th section of the Act 
of 1846, one-half over such amount. Ist sec. Act of 1855. 

In other cases, the Judge had unlimited discretion over the amount of the 
bond, so that it might frequently happen that the bond fixed by him was insuf- 
ficient to cover twenty per cent. damages on the judgment enjoined. 

The case of Rowly v. Kemp, 2 An. 362, was a case of this kind, and the dam- 
ages were restricted to the amount of the bond. 

The Legislature seems to have supposed that where defendant or a third party 
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enjoins the sale of specific property, that a bond in an amount equal to the 
value of the property, and one-half over, will cover any damage which the court 
will award, because the execution is not restrained as to other property. See 
Perry v. Kearny, 14 An. 400 ; Morgan v. Driggs, 3 An. 125; Lizardi v. Har: 
daway, 8 Rob. 20; Ludwig v. Kohlman, 5 An. 298. 

On the merits, we cannot say the District Judge erred, or that the damages 
awarded by him are not justified by the facts. 
Judgment affirmed. 


Rice, Bros. & Co. v. Mrs. ALEXANDER et als. 


The law as it stood in regard to the contracts of married women, previous to the Act of the Legisla. 
ture of 1855, entitled ‘‘ an Act to enable married women to contract debts and bind their parapher- 
nal and dotal property,’’ remains unimpaired, with the difference, that a married woman taking the 
benefit of that Act, is placed on the same footing with a femme sole, her contract, furnishing full 
proof against her ; while under the gefteral jurisprudence, those who deal with a married woman, 
are bound to see that the contract made with her enures to her benefit. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
A. W. Jourdan, for plaintiffs. McCarty and V. F. & J. B. Cotton, for de- 
fendants and appellants. 

Voorutes, J. The plaintiffs are the holders of a promissory note, drawn by 
Mrs. Alexander, payable to herself, and having the blank endorsements of her- 
self and of her husband, Edward Alexander. 

The evidence shows, that this note, which is now in the hands of third per- 
sons, was executed in consideration of certain improvements made on the pro- 
perty of Mrs. Alexander, and that the consideration has enured to her benefit. 
Her defence is, that she was not legally authorized to sign this note, and bind 
herself for this indebtedness, the formalities of the Act of 1855, relative to the 
contracts of married women, not having been complied with. 

There are, in the record, two bills of exception to rulings of the District Court 
involving the defence, upon which the appellant, Mrs. Alexander, relies for the 
reversal of the judgment rendered against her. ; 

The construction placed by the appellant on the Act of 1855, enabling mar- 
ried women to contract debts, and bind their paraphernal and dotal property, 
would have the effect of doing away with the whole of our previous jurispra- 
dence upon the same subject-matter ; whilst the last clause of this statute repeals 
only such laws, or parts of laws, as are inconsistent with, or contrary to its pro- 
visions. Sess. Acts, 254. 

If such a construction were adopted, married women could not transact the 
ordinary business of their separate estates, without going through the whole 
forms prescribed by the statute. Nay, contracts enuring to their benefit, and 
the advantages of which they might yet be reaping, would be tainted with nul- 
lity, as in the present instance. But the statute is susceptible of a different and 
more rational interpretation—one not productive of such evil consequences. 

It is evident that its object is to extend additional facilities to married women 
to manage their separate interests, at the same time that it guards and protects 
them against the undue exercise of marital influence in this respect. ‘The law, 
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as it stood previously, remains unimpaired, with this difference: when married 
women take the benefit of the Act in question, they are placed on the same foot- 
ing as femme sole, and their contracts furnish full proof against them and their 
heirs, and are as binding in law and equity in all the courts of this State, and 
have the same effect as if they were femme sole ; but their contracts, which have 
not this particular sanction, are to be governed as ordinary contracts of married 
women, under the general jurisprudence, and those who deal with them in that 
manner must see, to their own peril, that the contract enures to their benefit. 

Whatever technical objections the appellant might raise against the validity 
of the instrument, which she has executed in favor of her creditor, and which is 
now in the hands of innocent holders, need not be considered under the state of 
facts exhibited by the record. She cannot reap the advantages for which this 
note was given, and, at the same time, repudiate the contract. 

Judgment affirmed. 


Wim Beste v. His Crepirors anp tHe Crepirors or Beste & 
Grima. 


Where an agreement was made in writing by one partner, signing the name of the firm, in which it 
was agreed that the firm should pay to the brother of the partner making the agreement, a salary 
for services to be rendered by him ; and the evidence showed that the party thus employed was 
unfit to discharge the duties imposed on him by the agreement, and that the agreement was kept 
from the knowledge of the other partner—Held: That under such circumstances, no effect should 
be given to the agreement, as an evidence of indebtedness, against the creditors of the partnership. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
A. & A. Pitot, syndic, appellant. M. M. Reynolds, for opponents. 

Bucuanan, J. This is an appeal from the judgment upon the opposition filed 

by the curator of Edward Beste, deceased, to the provisional account of the syn- 
dic. 
' The opposition claims that Edward Beste be classed as a privilege creditor for 
services as clerk of the house of Beste & Grima, in New Orleans, from May 1st 
to August 31st, 1857, in the sum of $400; and in the further sum of $1,800, as 
agent of the house in St. Louis, under a special contract. 

The first item must be rejected. It was directly disproved by Felix Grima, 
Junior, the partner of the insolvent, and by Eugene Deffez, the confidential clerk 
of the house. 

Their testimony is more direct and satisfactory than that produced in support 
of the item, and is corroborated by the books of the firm, which were given in 
evidence. 

Upon the second item, the case of opponent rests upon a document, written and 
signed by the insolvent, William Beste, which bears date the 3lst of August, 
1857, but does not appear to have been seen by any of the witnesses, (with the 
exception of one,) until it was filed and offered in evidence on the trial of this 
opposition, on the 18th of February, 1859. This document is in the following 
words : 

“ Nous soussignés Messieurs Beste et Grima, de la Nouvelle-Orléans, convenons 
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avec Mr. E. Beste, qu’en lui donnant la procuration générale de notre maison @ 
Saint Louis, Mo., qu'il aura a recevoir depuis ce jour les appointements de mille 
huit cents piastres l’an, et qu’aussitot que les bénéfices le permettent nous lui alloue. 
rons d'autres avantages et un intérét dans tout ce qui regarde les affaires de Saint 
Louis. 

“ En foi de quot nous avons signé. 

“ Saint Louis, le 31 Aoiit, 1857. 

“ Beste & Gra, de la Nouvelle-Orléans,” 

The evidence shows, that the firm of Beste & Grima had a branch of their 
house of the same name, established and doing business in St. Louis, under the 
management of one Déchaux ; that on the 24th of July, 1857, in consequence of 
matters not going on to their satisfaction in St. Louis, this house despatched Ey. 
gene Deffez to St. Louis, with the power of attorney to take their business and 
property out of the hands of Déchaux ; that Deffez, on his arrival at St. Louis, 
having examined the books, and satisfied himself that there was nothing wrong, 
did not make use of the power of attorney which he held, but came back to New 
Orleans, leaving Déchaux in possession ; that Welliam Beste, the senior partner 
of the firm, went to St. Louis, some weeks afterwards, for the purpose of closing 
the business of the firm at that place, as his partner testifies; that William 
Beste, in the name of his firm, by a procuration signed in St. Louis on the Ist of 
September, coustituted Déchaux and Edward Beste, the joint and several attor- 
neys of Beste & Grima, with general powers; that Edward Beste was a man of 
intemperate habits, in bad health, who was sent up to St. Louis from New Or- 
leans in June or July, 1857, by his brother, William Beste, with the avowed in. 
tention of benefiting his health, and reforming his habits. 

Lafitte, a witness of opponent, who accompanied Edward Beste to the steam- 
boat for St. Louis, says that he knows that Edward was to have an interest in 
the house at St. Louis, of one hundred dollars per month, the same as Déchauz. 
And in corroboration of this, Déchaux, examined by the syndic, testifies that 
William Beste told him, when about leaving St. Louis, that he was going to give 
his brother Edward a salary of one hundred dollars a month. 

Many witnesses on both sides, concur in representing Edward Beste, as a man 
whose business capacity was greatly impaired by gross and habitual intoxica- 
tion. And one of the clerks of Beite & Grima, in New Orleans, named Lau- 
rent, testifies, that William Beste showed to him the document copied above, af- 
ter his, Beste’s, return to New Orleans from St. Louis, in the fall of 185%, 
and asked his opinion about it; and that the document was not signed at that 
time. 

The correspondence of the firm after Beste’s return, shows that their whole 
desire was to bring the business in St. Louis to an immediate close ; yet this 
document is an engagement of services for a year to come, with a prospective 
partnership in the St. Louis house, while, in fact, the business appears to have 
been wound up, and Edward Beste returned to New Orleans about the middle of 
December, just before William Beste filed his bilan in court. 

When, in addition to all these circumstances, we find that William Beste kept 
the document in question a secret from his partner, and that it was never pro- 
duced by Edward Beste, who died after his brother's failure, we agree with the 
court below, that no effect should be given to it, as an evidence of indebtedness 
against the creditors of Beste & Grima. 

We consider that we interpret the evidence very liberally in favor of the op- 
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ponent, in allowing three hundred and fifty dollars, for three and a half months 
services of Edward Besie in St. Louis, at one hundred dollars per month. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; and that the opposition of the appellee be maintained for the sum 
of three hundred and fifty dollars, with privilege of clerk hire ; the costs of ap- 
peal to be paid by the opponent and appellee. 


W. P. Tromrsox, Agent, v. Caacneey Parent et als. 


When, by agreement of counsel, all the evidence taken in writing on a previous trial was to be re- 
ceived, subject only tothe exceptions that might be made to its admissibility , on appeal, the Supreme 
Court will not notice bills of exception which were taken on the previous trial. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Collens & Woolridge, for plaintiff and appellant. H. T. Hays and L. M. 
Day, for defendant. J. T. Lacy and R. L. Upton, for intervenors. 

Bucuanan, J. This suit, upon a building contract, has been already before 
this court, and was remanded to allow plaintiff an opportunity of offering evi- 
dence to establish the allegations of his opposition to the homologation of the 
report of an expert. See the report of the decision in 12th An. p. 183. 

The only additional evidence offered by plaintiff, who is a second time appel- 
lant on the trial of the cause as remanded, is the testimony of one witness, that 
plaintiff has been compelled to spend one hundred dollars for repairs : and that 
there is a slight difference in the finish of the front of the buildings, as erected, 
and that of a building in Rampart street, referred to as a model, in the con- 
tract. 

The following argreement of counsel was also put on file : 

“In this case, by consent of parties in open court, the rule for homologation of 
the report of the expert, is cumulated with the merits ; the testimony heretofore 
taken in writing is to be received, subject only to the exceptions which may be 
made to its admissibility under the pleadings.” 

In argument, we are referred by the appellant, to several bills of exceptions 
reserved on the trial in the District Court, which preceded the first appeal. 

We cannot notice those bills of exception. All the exceptions to evidence 
in the old record, were disposed of by the decision in 12th An. 

No exceptions were reserved upon the second trial, as should have been done 
under the agreement copied above, had the appellant desired to have any interlo- 
cutory rulings of the court below reviewed upon this appeal. 

We find no error in the amount awarded by the District Court, as due by 
plaintiff upon the contract, and for extra work. The amount proved to have 
been paid by plaintiff for repairing leaks, seems to have been allowed by the 
court below, in deduction of the balance due on the contract. 

Appellees, in their brief, ask us to amend the judgment in their favor, by al- 
lowing interest. This application is not made in the form required by the Code 
of Practice, to wit, by answer to the appeal. 

Judgment affirmed, with costs. 
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Isaac Bateman v. Frissy & Kenpic. 


Where, by the terms of a will made in Arkansas, certain slaves were to be set free as soon ag 
two-thirds of their appraised value had been paid to the heirs of the testator for their hire—Helg - 
That one of the slaves sold in this State was entitled to his freedom, upon showing that the amount 
required to be realized by him had been realized. ‘ 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
A. Lathrop, for plaintiff. T. J. Semmes, for defendant and appellant. 

Lanp, J. ‘The plaintiff sues for his freedom, and claims title thereto under the 
last will and testament of his former owner, made and probated in the State of 
Arkansas. 

The law of that State, on the subject of the emancipation of slaves, is as fol. 
lows : 

Sec. 1. Any person may emancipate his slaves by last will and testament, or 
by any other instrument in writing, under hand and seal, attested by two wit- 
nesses, and proved in the Circuit Court of the county where he resides, or ae. 
knowledged by the party in the same court. 

Sec. 2. Such emancipation shall have the effect to discharge the slave from 
the performance of any contract entered into during servitude, and shall make 
such slave as fully and perfectly free as if such slave had been born free. 

The testator in his will declared that his slaves should remain in the possession 
and service of his wife until her death, and that, on the happening of that event, 
two of them, described by name, should be liberated and set free, and that his 
other slaves, with their increase before the death of his wife, should be appraised 
and hired out, after her death, until their hire should amount to two-thirds of 
their appraised value ; then, and in that event, each and every one of them should 
be liberated and set free from all further servitude whatever, and that the hire of 
the slaves shoald be paid over to, and equally divided between his three eldest 
sons. 

The testator, after making his will, made a codicil thereto, in which he declared 
that his slave Isaac (who is the plaintiff in this suit) should, after his own death, 
be hired out, and that one-half of the proceeds should go to his wife, and the other 
half to be equally divided between his four daughters; and that, after the death 
of his wife, the proceeds arising from the hire of Isaac, instead of going to the use 
and benefit of his three oldest sons, should be paid over to, and equally divided 
between his four daughters. 

The testator died in 1850, and his widow in April, 1851, and after her death, 
Isaac was appraised at the value of six hundred dollars, and his hire in the State 
of Arkansas was worth one hundred and fifty dollars per annum. Some four 
years after the death of the testator’s widow, the plaintiff was removed from the 
State of Arkansas, by the administrator, with the will annexed of the estate of 
the testator, and sold as a slave for life to the defendant, Kendig. 

The defence made in this court is, that under the terms of the will, the plain 
tiff was not entitled to his emancipation until all the other slaves were, that is, 
until the hire of all the slaves amounted to two-thirds of their appraised value. 
In our opinion, the plaintiff was not bound to prove more than he has proved on 
that point in this case, that i: to say, that his own hire exceeded two-thirds of his 
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appraised value, before his sale to the defendant ; and whatever validity there 
may be in the defence set up, the plaintiff having made out his own case the bur- 
den of proof in support of the defence was thereby thrown upon the defendant, 
who admits that no proof has been made. 

We are not satisfied that there is any error in the judgment of the lower court, 
based as it is upon the verdict of a jury, in awarding damages in the sum of three 
hundred dollars to the plaintiff. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 

e 








J. W. Buackman v. Wittiam Leonarp. 


Anotice of protest served on the endorser at his residence in New Orleans on the day after the pro- 
test is sufficient. 

The holder of several notes of the same maker, has aright to impute a partial payment made on them 
to part of the notes, and is not bound to make the imputation to all pro rata. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Whittaker & Fellows, for plaintiff. Charles E. Schmidt, for defendant and 
appellant. 

Lanp, J. This suit was instituted against the defendant as the endorser of 
nine several promissory notes. His defence is, first, that he was not duly and le- 
gally notified of the protests of said notes; secondly, that time was granted, by 
the plaintiff, to the maker of the notes, for a valuable consideration, without his 
(defendant’s) consent ; and, thirdly, that the maker of the notes made a partial 
payment to the plaintiff, to the benefit of which, he, the defendant, is entitled. 

I. There was only judgment against the defendant on four of the promissory 
notes, and the evidence shows that they were duly protested at maturity, for non- 
payment, and that notices of protest were served on the defendant, at his resi- 
dence in this city, on the day after the protest. This notice was sufficient. 

II. The evidence does not show that the plaintiff granted time to the maker, 
without the defendants’ consent. 

III. The maker of the notes made a payment to the plaintiff of two hundred 
and fifty dollars ; but at the time, the plaintiff was the holder of fourteen several 
promissory notes of the maker, for which the defendant was liable. 

The imputation to a part of the notes, they all bearing the same rate of inter- 
est, instead of an imputation to all pro rata, was an advantage to the debtor, as 
it thus extinguished more of the capital, or otherwise the imputation was to him 
immaterial. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 
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Perkins, Campsett & Co. v. H, B. Cenas. 


When the heirs, by an act under private signature, regulate between themselves the mode of parti- 
tion of the estate, and authorize the curator to pay certain claims, and further verbally authorize 
him, in order to save expense, to settle the affairs of the estate out of court ; Held: That the surety 
of the curator is not discharged from liability by such acts of the heirs, but will be held responsibje 
on the failure of the curator to account or pay over money which R may have received, 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Benjamin, Bradford & Finney, for plaintiffs. L. Pierce, for defendant and 
appellant. 

Merrick, C. J. H. B. Cenas was the surety of Christy, the curator of the 
succession of William Plunket, deceased, on his bond. An appeal was taken by 
the plaintiffs from the judgment homologating the account rendered by the cura- 
tor in the succession of Willcam Plunket, deceased. The judgment of the lower 
court was amended and affirmed by this court in June, 1857. See 12 An. 558. 

On the return of the mandate to the lower court, a fi. fa. was issued, and on 
its return nulla bona, steps were taken to render H. B. Cenas responsible as 
surety on the bond for the amount of plaintiffs’ debt. 

The judgment of the lower court on the rule against the surety, having been in 
favor of plaintiffs, defendant appealed. 

The defendant died after the appeal was taken, and his executrix has made her- 
self a party to the same. 

The testimony in the former case, it was agreed, should be used in the present. 

This court, in deciding the former case, said : 

“ It is clearly established : 

“1st. That the heirs, by an act under private signature regulating the mode of 
partition of the estate between themselves, withholding certain property from 
sale, and partitioning the slaves, authorized the curator to settle up the claims as 
soon as practicable, designating in part the manner in which he should act, by 
recognizing a certain debt of $1000 against the estate. 

“2d. That the heirs verbally authorized the curator, in order to save expense, 
to take the affairs of the estate out of court, and settle up the same. 

“3d. That William and Joseph Plunket authorized the curator, besides settling 
up the estate, to pay their individual debts.” 

The counsel for the appellant contends, that Christy (it is thus shown) was 
discharged from his office of curator, and became the private agent of plaintiffs’ 
assignors ; that the contract between the heirs and curator was changed ; that 
the oath of office no longer bound the curator to account; that he could not be 
called upon to account in a summary manner, nor be arrested and imprisoned; 
that the curator was not compelled to keep a bank book, nor to render an annual 
account, and that this change of the contract released the surety. 

In order to determine this question, we must consider what is the obligation 
assumed by the administrator, executor or curator, in entering upon the duties of 
his office. His obligation is principally that of a mandatary, to administer and 
account. Or, as it is expressed in the condition of the bond subscribed by the 
defendant, the curator shall “ well and truly, according to law, administer” the 
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succession, “ and make and render a true, just and perfect account of his actions 
and doings when thereunto lawfully required either by the aforesaid Judge, or his 
successors in office agreeably to law, or by the heirs of the said deceased, or their 
lawful attorneys.” 

The first of the three propositions established by this court shows the heirs 
partitioned a portion of the property among themselves by an act under private 
signature, and that they authorized the payment of a particular debt. This mode 
of making partition is recognized by the Code, and if the heirs were of age, pru- 
dence may have required that the curator should consult them in regard to doubt- 
ful debts. It was but a mode indicated by which the curator was permitted by 
the heirs to discharge his obligation pro tanto. And this may also be said of the 
third proposition. The curator has funds in his hands which he is obliged to pay 
over to the heirs. Now, what difference does it make, whether he pays it directly 
to the heirs, or to some person delegated by them to receive it? Ifa third per- 
son may be delegated to receive it, why may not a creditor of the heirs be indi- 
cated as well as any other person? He is but the attorney, or agent in rem 
suam, mentioned in the bond. Suppose the interests of the heirs had been 
attached or assigned, would it not have presented the same question? It is after 
all but a mode of making payment, and does not novate nor even touch the bind- 
ing force of the obligation. 

But by the second proposition it is established, that the heirs verbally autho- 
rized the curator, in order to save expense, to take the affairs of the estate out of 
court, and to settle up the same; and it is supposed that this, as it released the 
curator from the twenty per cent. interest, also exempted him from the summary 
process of the court, and operated to the prejudice of the surety. It is true, the 
creditor must at all times be ready to subrogate the surety to his rights against 
the principal debtor, and he must preserve his mortgage and other securities for 
the benefit of the surety who pays, but there is no law, except relative to pre- 
scription, which compels the creditor to resort to legal process to compel the 
principal debtor to pay, nor to continue the process when once commenced. So, 
if suit had been commenced on an obligation against the principal debtor, the 
surety could not complain if the suit were afterwards dismissed, or if it were 
agreed (to use familiar language) to take the case out of court, provided time 
were not given the debtor, because the suit might be immediately recommenced 
by the creditor himself or the surety in the event of payment. 

So in the present case, nothing prevented the heirs from countermanding their 
previous directions, and returning into court and demanding for the future a 
strict compliance of the provisions of law. And, in fact, this was done, and the 
judgment which the surety is now called upon to pay was on the rendition of an 
account ordered by the court having jurisdiction over the succession. 

The heirs, it is true, by facilitating the administration and settlement, had pre- 
cluded themselves from exacting penalties, but not from compelling a full rendi- 
tion of accounts and exacting all sums of money received by the curator as such. 

It would be extremely mischevious to hold, that any deviation by the curator, 
&c., from the rigid rules of the law, such as the delivery of property by him to 
the heirs for partition, or the payment of debts with their assent, without the 
order of court, (or in other words out of court,) was a release of the surety. 

Few successions are settled up without the payment of some debts, before the 
order of the Judge can be obtained and the tableau of distribution filed. If the 
money is used to pay debts, it cannot remain in bank. 






CENAS. 




















































ae sa meas 





PERKINS 
Cenas. 





SUPREME COURT OF LOUISIANA, 


We do not discover that the acts of the heirs or plaintiffs, released or oni 
the original contract of the curator to administer and account. 

We see, therefore, no ground for the discharge of the surety. We do not con. 
sider the authorities cited by appellant as applicable to the facts of this cage, 

Judgment affirmed. 

Bucnanan, J., concurring. The defendant is sued as security of William 
Christy, upon his bond of curatorship, for sums of money belonging to Joseph 
Plunkett, of whom plaintiffs are assignees ; which sums_of money came into the 
hands of Christy, before the time at which, according to the latter’s answers to 
interrogatories, he was authorized by the heirs to take the affairs of the estate 
out of court. I, therefore, concur in the judgment, holding the security of 
Christy responsible for these moneys ; although, had the time of the reception of 
the moneys by Christy been subsequent to this arrangement with the heirs, jp 
my opinion, upon the authorities cited in the brief of counsel for defendant, the 
security upon the curator’s bond would not have been liable. 
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Cetestine P. Fieytus v. Her Hussanp. 
An immovable, bought with dotal funds, is dotal. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
C. Morel and L. LeGardeur, for plaintiff and appellant. E. Morel, for de 
fendant. 

Bucnanan, J. The amount of the claim of plaintiff against her husband for 
dotal property, consisting of cash and notes, that have come into the hands of 
her husband, seems to be correctly stated by the Judge of the District Court, at 
the sum of $19,700. It it is also proved that the husband is very much embar- 
assed in his affairs. 

The judgment of the court below, however, requires amendment in this; that 
the dotal funds of the plaintiff received as aforesaid by her husband, are proved 
to have been invested, in great part, in the purchase of a house and lot, and the 
stock of an apothecary’s shop in Chartres street, No. 140, from Louis Joseph 
Dufilho, Jr., on the 31st of March, 1855. 

An immovable, bought with dotal funds, is dotal. C. C. Art. 2336. 

It is, therefore, adjudged and decreed. that the judgment of the District Court 
be amended ; that the plaintiff have judgment decreeing a separation of proper- 
ty between herself and her husband, the defendant ; that the house and lot, and 
stock of an apothecary, No. 140 Chartres streets, purchased by plaintiff of Du 
filho, for the sum of $18,000, by act before Dryfous, Notary, on the 31st of 
March, 1855, be decreed to be dotal property of plaintiff; and that plaintiff re 
cover of defendant, with the privilege granted by the law to married women for 
the security of their dotal rights, the sum of seventeen hundred dollars and thir. 
teen cents, with costs in both courts. 
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Wm. Hacan, Syndic, v. Wa. Gaunt et al. 


Where the record of appeal is not complete, in consequence of the failure of the plaintiff to file with 
the Clerk certified copies of records offered in evidence, a writ of certiorari will not enable the de- 
fendant who is appellant to complete the record, and in such case, the judgment of the lower court 
will be reversed, and the cause remanded for a new trial. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
A. T. Steele, for appellant. F. C. Laville, for defendant. 

Lan, J. This is a suit on an injunction bond for the recovery of damages. 
There was judgment against the defendaat and his surety, in solido, for the sum 
of twelve hundred dollars, and they have appealed. 

The evidence on which the case was tried, is not all in the record. On the 
trial below, the plaintiff offered in evidence the suit of Wm. Gaunt v. Wm. Ha- 
gan, in the Third District Court, and the proceedings in the matter of Thomas 
Barrett & Co. v. Their Creditors, also in the Third District Court, together with 
the appraisement of the property by the appraisers,—but the Clerk certifies that 
none of these documents had been furnished, or filed in this suit, prior to the date 
of his certificate. 

The suit of Gaunt v. Hagan was the injunction suit, in which the bond was 
given, and the suit itself, and especially the judgment therein, is material evi- 
dence ; in the absence of which the judgment of tke lower court, in this case, can- 
not be affirmed, nor satisfactorily revised by us, and corrected, if erroneous. 

It was the duty of the plaintiff, who offered these records in evidence, to have 
filed with the Clerk certified copies of the same, and his failure so to do is a fault 
which cannot be imputed to the defendants and appellants. A writ of certiorari 
would not enable the appellants to complete the record, and a dismissal of the 
appeal would be to them, perhaps, a denial of justice. It therefore becomes our 
duty to reverse the judgment, and remand the cause for a new trial. 

It is, therefore, ordered, adjudged and decreed, that the judgment be reversed, 
and that the cause be remanded to the lower court for a new trial, and that plain- 
tiff and appellee pay the costs of this appeal. 





C. Yate, Jr., & Co. v. G. S. Warrnore. 


A garnishee who pays over the funds attached in his hands to the Sheriff, after the return of the writ 
of attachment, without an order of court, or the consent of the plaintiff, does not thereby release 
himself from the plaintiff’s claim. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Emmerson & Huntington and Neville Soulé, for plaintiffs and appellants. 
Clark & Bayne, for garnishees and appellants. Geo. W. Helme, for defendants. 
Bucuanan, J. Plaintiffs having obtained judgment against defendant in a 
suit commenced by attachment, took a rule on the garnishees contradictorily 
with two other attaching creditors, to be paid the amount of judgment, by 
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preference, out of the funds of defendant attached in the hands of the garnishegs, 
The rule was made absolute, and judgment entered up against garnishees accor. 
dingly. The latter have taken a suspensive »ppeal from this judgment, and urge 
in this court that, since the attachment, they have paid the funds of defendant jp 
their hands over to the Sheriff, as shown by the Sheriff's return of the writ of 
attachment, made some six months after the return day of the writ, and after this 
rule taken, although before the trial of the same. ‘This return was not given jp 
evidence on the trial of the rule against the garnishee,.nor do we see any reason 
to doubt the statement of the counsel of appellees, that no mention was made of 
the fact until the trial of the case in this court. We are at a loss to understand 
why a suspensive appeal was taken by the garnishees from the judgment of the 
lower court upon the rule. That judgment was acquiesced in by the two other 
parties to the rule, the attaching creditors, who alone were interested in the con. 
test. The position of garnishees was simply that of a stockholder ; for plaintiffs 
had withdrawn their traverse of the garnishees’ answers to interrogatories. 

The case of Brown v. Richardson, 1 N.S. 210, relied upon by the appellant, 
is not in point. In that case, the garnishees had, previously to the judgment 
against them, delivered over the property attached in their hands to tke defen. 
dant, by order of court, granted upon the consent of the plaintiff in attach 
ment. 

Judgment affirmed, with costs. 


L. Carreta v. J. T. Lopez. 


The sale of a slave will be rescinded on account of the redhibitory defect of insanity, the existence of 
which was known to the vendor at the time of the sale. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
L. Charet, for plaintiff. L. Castera, for defendant and appellant. Elmore 
& King, for warrantor. 

Vooruies, J. The object of this suit is to have the sale of a slave rescinded, 
on account of the redhibitory vice or defect of insanity. 

The defendant, who is the vendor, denied the existence of the malady at the 
date of the sale, and averred that, if it did exist as alleged, it was apparent upon 
simple inspection. He concluded by citing his vendor in warranty. 

The allegations that the slave was not diseased, and that, if diseased, the de 
fect was apparent, are manifestly inconsistent. Apart from this, however, the 
evidence on the record, and the defendant’s answer on facts and articles, show 
conclusively the facts of the existence of the redhibitory defect, and the vendor's 
knowledge. It appears, also, that the slave’s infirmity was not apparent at the 
date of the transfer ; indeed, it is strenuously contended, on behalf of the defence, 
that its very existence cannot be traced to that epoch. 

The warrantor’s are entitled also to a judgment against their vendec, because 
it is not shown that, at the date of their transfer, the slave was afflicted with in 
sanity. 

Judgment affirmed. 
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DanreL Bioom v. W. J. Breese. 


The redhibitory action cannot be maintained on account of a disease, existing at the time of the sale, 
which was apparent and might have been discovered by simple inspection. 

The knowledge of the agent of the vendee in possession of the slave, at the time of the sale, will be 
considered the knowledge of the principal. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
J. B. Cotton, for plaintiff and appellant. Michel & Koontz, for defendant. 
Durant & Hornor, for warrantors. 

Lanp, J. This is a redhibitory action to annul the sale of a slave, and to re- 
cover back the price paid, with damages, on the ground of an incurable disease, 
or malady, called “ Coryza,” or “ chronic cold in the head,” existing in the slave 
at the time of the sale. 

The defendant’s answer admits the sale, as alleged, but denies generally the 
allegations in the petition, and specially, that the slave was afflicted with any 
redhibitory disease at the time of the sale; and contains a special plea to the 
plaintiff’s action in these words : 

“Further answering, respondent avers that petitioner, through his agent, had 
continuous possession of said slave boy, Monday, for nearly three months, pre- 
vious to the date of said sale, and that, if said slave was afflicted with any disease 
whatever, it was an apparent one, and petitioner, through his said agent, must 
have been aware of its existence at the date of said sale, and purchased with full 
knowledge of the condition of the health of said slave.” 

The evidence shows, that the slave was affected before, and at the time of the 
sale, with a chronic cold in the head, and that this disease was made apparent by 
arunving of the nose, and was known to the agent of the plaintiff, who nego- 
tiated the sale in connection with plaintiff’s son. The knowledge of the agent 
was the knowledge of the principal; and, as Art. 2497 of the Civil Code de- 
clares that apparent defects, that is, such as the buyer might have discovered by 
simple inspection, are not among the number of redhibitory vices, it follows that 
the plaintiff has no right of action to avoid the sale and to recover back the 
price, on the grounds alleged in his petition. See 4 Wheaton, 534; Sugden on 
Vendors, 534; Hennen’s Digest, 879, No. 18. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 





Jean WeEsrRE v. Dominique Duroc. 


An alien who is sued in a State Court by a citizen of the State, may, by complying with the require- 
ments of the Act of Congress of 1789, remove the case to the Circuit Court of the United States ; but 
he cannot claim a dismissal of such suit. 


PPEAL from the District Court of the Parish of Lafourche, Roman, J. 
Bush, Beatty & Allain, for plaintiff and appellant. P. Soulé and L. Charet, 
for defendant. 
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Merrick, C. J. This suit was commenced in the Fifth Judicial Distriet 
Court for the Parish of Lafourche. 

The plaintiff is a citizen of the United States, and the defendant is an alien, 
The suit is for over five hundred dollars. 

Defendant appeared and filed an exception to the jurisdiction of the court, 
alleging himself to be a citizen of France, and averring that he was amenable to 
the jurisdiction of the Circuit Court of the United States, and praying that the 
suit be dismissed. 

This appearance was filed May 14th, 1859. The exeeption was set for trial 
May 30th, 1859. On the 3lst of May, defendant obtained leave to file a supple. 
mental exception, alleging the plaintiff to be a citizen of the United States. 

The exception was sustained, and the plaintiff's suit dismissed. The plaintiff, 
after an ineffectual attempt to obtain a new trial, appealed. 

The judgment of the lower court is erroneous. 

An alien has the right to remove a case from the State Court to the Cireuit 
Court of fhe United States, but not to claim a dismissal of such suit. And ip 
order to remove his suit, he must comply with the requirements of the Act of 
Congress of 1789, chapter 20,312. See Statutes at Large, vol. 1, p. 79. The 
section reads as follows, viz : 

“ If a suit be commenced in any State Court against an alien, or by a citizen 

of the State in which the suit is brought, against a citizen of another State, and 
the matter in dispute exceeds the sum or value of five hundred dollars, exclusive 
of costs, to be made to appear to the satisfaction of the court, and the defendant 
shall, at the time of entering his appearance, in such State Court, file a petition 
Sor the removal of the cause for trial into the next Circuit Court to be held in the 
district where the suit is pending, or if in the Kentucky District, to the District 
Court next to be holden therein, and offer good and sufficient surety for his enter- 
ing, on the first day of the session, copies of said process against him, and also 
for his there appearing and entering special bail in the cause, if special bail was 
originally requisite therein, it shall then be the duty of the State Court to accept 
the surety, and proceed no further in the cause; and any bail that may have been 
originally taken, shall be discharged, and the said copies being entered as afore- 
said in such court of the United States, the cause shall then proceed in the same 
manner as if it had been brought there by original process. And any attachment 
of the goods and estate of the defendant by the original process shall hold the 
goods or estate so attached to answer the final judgment in the same manner as 
by the laws of such State they would have been holden to answer final judgment 
had it been rendered in the court in which the suit commenced.” 

It is evident, that the filing of an exception to the jurisdiction of the court, and 
demanding a dismissal of the action, is not a compliance with this law. The de 
fendant, on making his appearance, presented no petition for the removal of the 
cause, and offered no surety for his entering the copies in the Circuit Court of the 
United States, on the first day of its session. On the contrary, he preferred to 
demand the judgment of the State Court on his exception, and thus the term of 
the Circuit Court has been lost. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is further ordered, adjudged 
and decreed by the court, that the defendant’s exceptions be overruled, and that 
this cause be remanded for further proceedings according to law, the defendant 
paying the costs of the appeal. 
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Ww. Litiirsonn v. P. L Cox. 


Article 695 C. C., giving to a proprietor whose lands are enclosed a right of way to the public road, 
through the estate of his neighbors, for the cultivation of his estate, does not restrict the right of the 
owner of lands so situated to claim the servitude of passage only for planting purposes. 

The purport of the law is more general, and its object is to enable the owner to enjoy his property in 
the manner which he may deem the most profitable. 

In exercising this right of passage, the road should be located in a place where it would be least inju- 
rious to the person on whose estate the passage is granted ; and at the same time proper regard 
should be had to the interests of the party claiming the right of way. 


PPEAL from the District Court of the Parish of Assumption, Roman, J. 
tA Beatty & Bush, for plaintiff. C. Belcher, for defendant and appellant. 

Voorntes, J. The object of this suit, on the part of the plaintiffs, is to con- 
nect with a public road two tracts of land belonging to them. For this purpose: 
they claim a servitude of passage, or right of way, over the defendant’s estate. 

The evidence shows, that the only public road situated in that vicinity is the 
one running along Bayou Lafourche, and that the two tracts of land belonging 
to the plaintiff are cut off from all communication therewith. A survey has been 
made at the request of their counsel, made in open court; but the defendant 
moved to set aside the surveyor’s report, on the grounds, that he was not noti- 
fied to be present, when the survey was to be made,—that the return day had ex- 
pired when the report was filed by the surveyor,—and that the survey is deficient 
in several respects. It appears that the defendant’s overseer, who was author- 
ized to act in the premises, took an active part in the operations of the surveyor, 
and that it was at his request that one of the three roads leading to the public 
highway was drawn by the surveyor. Indeed, he appears to have been author- 
ized to tender this road to the defendant. ‘The objection based upon the fact of 
the expiration of the return day before the filing of the report of the surveyor, is 
not fatal. And with regard to the insufficiency of the survey in several particu- 
lars, the objection goes to the effect, and not to the admissibility of the docu- 
ment. 

There are in the record several bills of exceptions; but they need not be for- 
mally noticed, inasmuch as they are disposed of effectually in the reasons given in 
this opinion. 

The first objection which the defendant raises on the merits against the plain- 
tiff’s action is, that the right of way is not claimed for purposes of cultivation, 
but, on the contrary, in order to haul wood from the two tracts in question to the 
latter's sugar house on a plantation adjoining the former's estate. 

The Civil Code, Art. 695, says that, “The proprietor, whose estate is enclosed, 
and who has no way to the public road, may claim the right of passage on the 
estate of his neighbors, for the cultivation of his estate (pour l’exploitation de 
leurs héritages) ; but he is bound to indemnify them in proportion to the damage 
he may occasion.” This Article, borrowed from the N. C., Art. 682, without 
the least change of phraseology, does not mean that the owner of lands so situated 
are entitled to the servitude of passage, only for planting purposes. The purport 
of the law is more general, and its object is to enable the owner to enjoy his 
property in the manner which he may deem the most profitable. In the case at 
bar, it is unimportant whether the plaintiffs intend to cultivate cotton or cane on 
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the lands which are enclosed within the limits of the defendant’s estate, op 
whether they will be content with the wood they may haul to the public highway, 
They are entitled to connect these lands with a public road ; and the only ques. 
tion to be determined is the manner or mode of exercising the right of way. 

In locating this road, that place should be selected, which is the least injurious 
to the person on whose estate the passage is granted. C.C. 696. Upon this 
subject, Toullier says : 

“Le propriétaire auquel le passage serait demandé, pourrait donc s’en défen. 
dre, en prouvant que l’héritage d’un autre voisin présente un trajet moins long, 
quoique moins commode au demandeur. Cependant, si le trajet le plus court I’o. 
bligeait & des dépenses considérables pour rendre le passage viable, il pourrait 
s’adresser & un autre voisin, dont la propriété offrirait un passage plts long, mais 
moins difficile. L’article 683 n’a point fait une regle immuable de donner le pag. 
sage pour le trajet le plus court; c’est seulement la regle générale, dont il ne 
faut pas s’écarter sans de grands motifs. En un mot, l'article 683 du Code, qui 
veut que le passage soit réguliérement pris du cOté ou le trajet est le plus court 
du fonds enclavé a la voie publique, ne présente pas une disposition absolue dont 
les juges ne puissent s’écarter; si cela leur parait convenable...... Mais le pas 
sage doit étre fixé dans l’endroit le moins dommageable a celui sur le fonds du. 
quel il est accordé (684). Ce n’est point la commodité de celui qui le demande 
qu’il faut considérer.” (Vol. 3, No. 548.) 

Pardessus is more explicit on this subject : 

“Tl ne faut point chercher en pareil cas la commodité de celui qui le demande; 
on ne doit s’occuper que de celle du voisin qui sera tenu de le fournir, et le pren- 
dre du cté ou le trajet est moins long, jusqu’a un chemin public le plus prochain, 
Ou jusqu’a une autre possession de celui a qui le passage est accordé ; & moins 
que des considérations puissantes n’engagent a agir differemment, comme nous 
l’avons dit ci-dessus.” (Pardessus, p. 383, s. 220; Broussard v. Etsé, 11 La. 400; 
Landry v. McCall, 3 An., 134; Miller v. Thompson, 3 An. 567.) 

In determining the place where the right of way shall be exercised, the matter 
is not left entirely at the caprice or option of the party compelled to grant the 
servitude. At the same time that due regard will be paid to his interests, and 
even to his convenience in the premises, the court will keep in view the rights 
which the law intends to secure to the opposite party. The road awarded must 
be such a one as will be serviceable—one, of which he may derive the contem- 
plated advantages of a forced expropriation. The defendants cannot exact that 
an extremely circuitous, impracticable and expensive route should be taken by 
the plaintiff, because it may happen to be less burdensome to the former. 

In the cause under consideration, the question as to the location of the road is 
narrowed down to the alternative of adopting the one proposed by the defendant, 
or the one selecied by the District Court. Upon a careful consideration of the 
evidence on this point, we have come to the conclusion that the location as made 
by the District Judge meets the law and equity of the case ; but that the amount 
awarded to the defendant is not a full compensation for the damages incurred 
It should be increased to the sum of $1500. 

Before dismissing this subject, it is proper to remark, that it is only a right of 
way that the plaintiffs claim, and that the court below awarded ; and in no event 
will the plaintiffs be allowed to pervert this servitude of passage into one of drain 
age for the use of their plantation. The defendants need not, therefore, entertaif 


any apprehension upon this score. But the plaintiffs have the undoubted right 
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to make the necessary ditches along the road in question, within the limits fixed 
by the court, and to put up any constructions that may be required to enable 
them to enjoy effectually the right of passage. On the other hand, they must 
pot interfere injuriously with the draining of the defendant’s plantation, nor throw 
apy impediments in the use of the lands intersected by this road. 

With regard to the costs incurred in the court below, the rule, in actions of 
this kind, as well as in others, is, that the party cast must be made responsible 
for them. ‘The defendants having failed to tender, before the institution of suit, 
a satisfactory road, must bear the costs of suit. These must not be confounded 
with the compensation allowed for damages incurred. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be amended, so as to increase the sum of five hundred dollars allowed to the de- 
fendant as damages, to the sum of one thousand five hundred dollars; and that, 
in other respects, this judgment be affirmed, the appellees paying the costs of the 


appeal. 
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Evetne Lacrorx v. Sr. Jutien Tovurniiiion. 


In a suit brought on a special contract, evidence may be received to prove the value of the work or 
labor performed under the contract ; but the plaintiff is not entitled to a judgment for more than the 
stipulated price, as his claim is bused on the contract, and not on a quantum meruit. 


PPEAL from the District Court of the Parish of Assumption, Roman, J. 

A. Gentile and F. F. Nichols, for plaintiff. Mills & Leblanc, and Bush, 
Beatty & Allain, for defendant and appellant. 

Lanp, J. The plaintiff sues for the recovery of nineteen hundred and fifty 
dollars, the last installment of the price stipulated in a building contract entered 
into by the insolvent, Adolphe Richard, with the defendant, for the construction 
of a dwelling house. ; 

The plaintiff alleges, that the insolvent commenced and prosecuted, and had 
nearly completed the work under the contract, when he was prevented from the 
further prosecution thereof by the acts of the defendant, who refused to comply 
with ltis obligations to furmsh the necessary hardware for hanging the doors, 
windows, &c., and to furnish the materials necessary for the construction of the 
upper staircase, and that the insolvent was prevented by the defendant from com- 
pleting the building under the contract. 

The defendant denies the allegations of non-performance on his part, and 
charges the insolvent with a breach of the contract, and claims the balance of the 
unpaid price in compensation of the damages sustained by reason thereof. He 
also avers that, after the breach of the contract by the insolvent, and he had been 
put legally in default, it was agreed between them that he, the defendant, should 
employ other workmen to complete the building, and that the cost of such work 
should be deducted from the balance of the unpaid price ; and that, in pursuance 
of this agreement, other workmen were employed to complete the building. 

The defendant's objection, that he was not put in default by the insolvent, can- 
not be made under his answer. He avers a breach of the contract, and then 
alleges a subsequent agreement, by which the breach was cured, and the original 
contract was still to be performed by the employment of other workmen. This 
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alleged subsequent agreement in modification of the terms of the original contract, 
appears to have been proved and acted on by the court below, and was a waiver 
of all rights of action for its breach, and consequently, of all conditions precedent 
attached by law thereto. The insolvent’s right of action was on the original 
contract for the price, subject to the deductions stipulated in the supplemental) 
agreement set up in defendant’s answer. 

The further objection, that evidence was improperly received to prove the 
value of the work and labor performed by the insolvent on the building, ang 
should not have been considered by the jury in this case, is not tenable. Such 
evidence may be received in a suit on a special contract, which, of course, must 
be proved ; but the plaintiff is not entitled to judgment for more than the stipu- 
lated price, because his right of recovery is on the contract, and not on a quantum 
meruit. Gribble v. McKleroy & Bradford, 14 An. Evidence of the value of 
the work and labor performed by the insolvent was material in this case, for the 
purpose of determining the amount and value of the work performed under the 
supplemental agreement, and was a proper subject for the consideration of the 
jury. 

The judgment of the lower court was in favor of the plaintiff for the sum of 
$1077 43 of the unpaid price, and awarded to the defendant the sum of $872 57, 
the balance thereof, as a compensation for the work which was performed under 
the subsequent agreement. 

The evidence shows, that there was not a strict compliance with the terms of 
the building contract on the part of either the defendant or the insolvent ; and ag 
the testimony is somewhat conflicting as to the amount and value of the unfinished 
work at the date of the subsequent agreement, we are not satisfied that justice 
requires a disturbance of the judgment of the lower court, based as it is upon the 
verdict of a jury. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 


Rosert R. Barrow v. E G. Roptcuavx, Sheriff, et al. - 
? , 


An injunction should be dissolved, with damages, when it has been taken out to enjoin the execution 
of an entire judgment, on the ground that the defendant is indebted to plaintiff in a sum bearing an 
insignificant proportion to the amount of the judgment. 

Where the defendant in a suit sets up a reconventional demand, the plaintiff is not permitted to discon- 
tinue his suit when defendant opposes it. And if the plaintiff has discontinued the suit, without op- 
position on the part of defendant, the latter has the right to prosecute against him his claim in recon- 
vention, notwithstanding the discontinuance. 


PPEAL from the District Court of the Parish of Lafourche, Roman, J. 
ti. =F. S. Goode, for plaintiff, Beatty & Bush, for defendant and appellant. 
Lanp, J. This is the thzrd injunction suit instituted by the plaintiff to arrest 
the execution of the same writ of fiert facias in the Sheriff’s hands, issued on a 
judgment against him, for the sum of five thousand dollars, with five per cent. 
interest per annum, in favor of John McDonald. 
The first injunction suit is reported in 14th Annual Reports, p. 207. The 
second injunction suit was instituted in the parish of Terrebonne, and the writ of 
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injunction granted by the Clerk, and directed to the Sheriff of the parish of La- 
fourche. The third injunction suit was commenced in the parish of Lafourche, 
and the writ of injunction was granted by the Clerk, and directed to the Sheriff 
thereof. In the third and last mentioned suit, the plaintiff alleges “ that the pro- 
ceedings of the said Sheriff are illegal, and the said sale should be arrested for the 
reasons set out in the petition addressed to the Fifth Judicial District Court in 
and for the parish of Terrebonne, &c.” One of the grounds alleged for injunc- 
tion in the petition filed in the District Court of the parish of Terrebonne, was, 
“that on the 28th of June, 1858, petitioner instituted suit in the District of La- 
fourche, No. 2273, against John McDonald, and recovered, on the 7th day of 
January, 1859, a judgment against the said McDonald for the costs of suit ; that 
the said costs amount to sixty-eight dollars and fifty cents, and which, as plain- 
tiff, petitioner will be compelled to pay, and which he is entitled to claim and re- 
cover against the said defendant.” 

On the trial of the injunction suit instituted in the parish of Lafourche, the 
plaintiff, by his counsel, moved the court for leave to dismiss the suit, “ in so far 
as the same may be considered as having been based upon any of the matters 
mentioned and contained in the petition referred to in the petition herein, and 
filed in the District Court for the parish of Terrebonne, a copy of which is con- 
tained in this record.” The motion was refused, and to the ruling of the court 
the plaintiff took a bill of exception. 

The defendant has appealed, and the plaintiff, as appellee, has joined in the ap- 
peal, and prayed for an amendment of the judgment, so as to perpetuate the in- 
junction, and allow no damages to the defendant and appellant. The appellee 
contends, that the District Judge erred in refusing to sustain his motion to dis- 
miss his suit, so far as it was based on the allegations of his petition filed in the 
second injunction suit in the parish of Terrebonne, and that for this error, the 
judgment should be reversed. 

The defendant, in his answer to the petition, set up a reconventional demand 
in damages against the plaintiff, for illegally suing out the writ of injunction 
against the execution of his judgment. This reconventional demand prevented 
the plaintiff from discontinuing his suit in opposition to the consent of the defen- 
dant. McDonough v. Copeland, 9 La. 310. And if the plaintiff had discon- 
tinued his suit, without opposition on the part of the defendant, the latter had 
the right to prosecute against him his claim in reconvention, notwithstanding 
the discontinuance. Coze v. Downs, 9 R. 133. The District Judge, therefore, 
did not err in overruling the motion to dismiss, and in trying the case, and ren- 
dering a final judgment on all the alleged grounds for injunction contained in the 
plaintiff’s petition. 

As the allegations in the petition filed in the second injunction suit instituted 
in the parish of Terrebonne, were also made the grounds in the petition in this 
case, for obtaining the writ of injunction herein issued, it may not be immaterial 
to say, that the judgment rendered in this case has the force and effect of the 
thing adjudged, in the second injunction suit instituted in the parish of Terre- 
bonne, as well as in this, the third injunction suit instituted in the parish of La- 
fourche. 

The District Judge dissolved the injunction, and condemned the plaintiff and 
his surety on the injunction bond, to pay eight per cent. interest, and twenty per 
cent. damages, on the amount of the judgment enjoined, less a credit of sixty- 
tight dollars and fifty cents. The full penalty of the statute was very properly 
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imposed on the plaintiff and his surety in this case, for enjoining the execution of 
the whole judgment, when he was entitled to enjoin, if at all, for a very insignifi- 
cant sum. 14 An. 207. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 





Srate or Lovistana v. W. A. Hazieron. 


Communications made by a prisoner to his counsel in the course of professional employment, and 
documents placed by him in the charge of his counsel, are not admissible as evidence against him 
in a criminal prosecution. 


PPEAL from the District Court of the Parish of Ouachita, Mayo, J. 

T. J. Semmes, for the State. A. L. Black, for defendant and appellant. 

Voornies, J. This case comes up ona bill of exception taken by the prisoner 
to the ruling of the District Judge upon the subject of the admissibility of some 
evidence. 

The objection is, that the defendant placed in the hands of his counsel, in the 
course of professional employment in some civil suit, a paper or voucher. and 
that on the trial of this prosecution, notwithstanding his.opposition, the document 
was allowed to go to the jury, and his counsel permitted to give evidence upon 
this subject-matter. The bill of exceptions states particularly, “ that the witness 
was acting in the capacity of attorney for him; that any thing connected with 
their business as such, or coming to his knowledge while acting as counsel for the 
defendant, was a privileged communication, and he was not only not bound, but not 
permitted to disclose it.” The court overruled these objections, avd allowed the 
disclosure by the counsel and the admission of the voucher in proof. 

This ruling was, in point of law, erroneous. The prisoner has the privilege to 
prevent the disclosure of communications which he may have made to his counsel 
in the course of professional employment; and if papers have, under such cir 
cumstances, been placed by the former in the possession of the latter, they are 
considered as privileged. It is true, that the counsel may be permitted to give 
evidence of such matters, connected with the transaction, when his knowledge is 
derived aliunde ; but the line of distinction must not be lost sight of, in admit 
ting the evidence before the jury. C. C. 2262; Roscoe, Evid., p. 176; Green 
leaf, Evid., p. 291, 2244. It does not appear by the bill of exceptions, that the 
evidence in question was held to be admissible, as falling within the recognized 
exceptions to the general rule. The reasons given by the District Judge in over 
ruling the motion for a new trial, do certainly point out no such exceptions; but 
our only guide in this matter is the bill of exceptions, upon the face of which 
these matters ought to appear. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis 
trict Court be avoided and reversed ; that the verdict of the jury and judgment 
of the court be set aside and annulled ; and that this case be remanded for a new 
trial and further proceedings according to law. 
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GraTE, ON RELATION OF A. Vierra, v. Tue Lusirantan Portvuaugse So- 
ciety or New Orteans. 


On the hearing upon the return of the mandamus nisi, at least in cases against other than judicial 
officers, the relator may either rely upon the insufficiency of the return alone, or he may traverse 
the same by proof, without any formal answer, and thereupon the answer and the proof will be 
considered together. 

But he cannot, after having failed in one mode of trial, resort to the other. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
C. V. Jonte and Lacy & Upton, for plaintiff. W. D. Hennen, for defendant 
and appellant. , 

Merrick, C. J. The relator applied to the Sixth District Court of New Or- 
leans, for a writ of mandamus, in order to be restored to membership in the above 
named benevolent association. He complains that he has been removed without 
cause, Without trial, and without notice. 

The defendant makes return to the writ issued in the alternative, under Art. 
841 of the Code of Practice. 

The answer states, that the association was formed on the 28th of August, 
1848, and a code of by-laws were adopted in September following ; that on the 
19th of April, 1851, the association was incorporated under the laws of the 
State, which adopted said by-laws; that relator was formerly a member of the 
association, but instead of performing his duties, as falsely alleged in his petition, 
he has been guilty of gross violation of his duty as a corporator, bitterly oppos- 
ing and materially injuring the vital interests of the corporation, and conducting 
himself in such a manner as not only to counteract the efforts of other members 
in effecting the objects of the association, but also 10 destroy its very existence. 
The answer then specifies the acts, such as getting up counter-celebrations ; ‘n- 
ducing one hundred members to refuse to pay their dues; organizing another 
corporation in order to draw away the members from this; and by slander and 
pursuasion inducing sixty members to withdraw and join such new corporation ; 
disturbing the regular meetings of the society, by heaping approbious epithets 
upon the President, accompanied by loud oaths and low profanity ; that when 
notified to attend his trial for said offence, he brought into the meeting a band 
of confederates and, with force and arms, prevented all discussion, stopped the 
proceedings, and by ruffianism and a breach of the peace, broke up the meeting, 
which was thus forced to dissolve ; that a second meeting was called for his trial, 
and the relator again notified to appear, whereupon the same scenes were reénacted 
as before, and the President perceiving no trial could be had whilst the relator 
and his confederates were present, adjourned the meeting; that afterwards, on 
the 8th of October, 1858, at a general meeting, the conduct of the said relator 
was considered, and he was expelled from the society ; that by the by-laws, a 
majority of the board of administrators have the power to expel members guilty 
of unworthy conduct, and that the relator only seeks to be restored in order to 
injure and ultimately destroy the corporation itself. 

On the return of the writ, the relator proceded to introduce some proof, but 
subsequently he filed, what he styles, peremptory exceptions to the return, based 
upon the following grounds, viz : 
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1st. That the facts and allegations set forth in the return, do not form legal 
grounds for the disfranchisement of relator. 

2d. No notice to attend the meeting at which relator was expelled, is shown 
by the return. 

3d. Respondents, at the time of relators expulsion, had and took no evidence 
of the facts relied upon to sustain the expulsion. 

4th. Relator was not, according to the return, tried by the board of adminis. 
trators, and he had the right to be under the by-laws and act of incorporation, 
which is made part of the return. 

The case was, thereupon, tried upon the answer, which was taken as true. The 
latter being deemed insufficient, there was judgment in favor of the relator, 
awarding a peremptory mandamus for his restoration as a corporator. 

The first objection made to the return, viz, that it does not show any legal 
ground for the eviction of relator, has not been much insisted upon in this court. 
Indeed, as the facts stated in the answer are fully admitted, it is sufficiently es. 
tablished, that there was abundant cause for his removal. See Angel & Ames, 
p- 360, ed. 1843. 

The appellee relies for an affirmance of the judgment, mainly upon these two 
grounds, viz : 

First. That relator was not notified to appear al the meeting of October 8th, 
1858, at which he was expelled ; and that, for want of such notice, the trial and ez- 
pulsion was ilegal. 

Second. Relator was tried at a “ general meeting” of the association ; he was 
entitled to a trial by the “ board of administrators” ; the trial and expulsion were 
consequently null and void. ' 

The proceeding by mandamus, in our law, is, to some extent, an equitable 
remedy, and it may issue when the law has assigned no relief by the ordinary 
means, and where justece and reason require that some mode should exist of re- 
dressing a wrong or an abuse of any nature whatever. C. P. 830. As the 
converse of this, it would seem, that the court might examine the justice 
and reason of the relator’s demand, before it awarded him the equitable relief 
of the writ. Like all other suitors, he ought to come into court with clean 
hands. 

The present relator, by admitting the truth of the return, has admitted that 
his conduct has been hostile to, and subversive of the interests of the corpora- 
tion ; that he has been laboring to break down the same, and has prevented the 
association from receiving the dues of its members, many of whom he has also 
enticed away, and that he seeks to be restored only for the purpose of injuring 
the interests, opposing the government, and destroying the corporation itself. 

That he has been removed, is admitted by the petition and the suit which he 
prosecutes. We have already said, that there were sufficient grounds to justify 
his eviction. 

The question is then resolved into this, ought the court to restore a corporator 
against a mere informality induced by himself, when it is evident there were just 
grounds for his eviction, and he seeks the occasion, through his restoration, to 
inflict further injuries upon the corporation ? 

At common law, it was necessary that the return to the writ of mandamus 
should be certain in every particular. This arose from the rules of the common 
law, which (as in the case of Sheriffs returns) did not permit a party to contro- 

vert the return to a writ of mandamus. 
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This was remedied by the statute of 9th Anne, chap. 20, which permitted par- 
ties to traverse the return to the writ. 

It does not appear to us, that the extraordinary strictness of the rules of the 
common law is applicable to our system. The common law authorities must, 
therefore, be received with some allowance. 

The relator complains that he has been removed in his absence without notice, 
and that it is against common right, that one should be condemned without a 
hearing. ae 

This is in general true, as remarked by defendant’s counsel, the maxim is not 
without qualification, viz, where the party is contumacious. Nemo inauditus con- 
demnari debet SI NON SIT CONTUMAX. 

In the case under consideration, the relator, after having done acts forming a 
just ground for his eviction, was twice duly cited to take his trial before the ad- 
ministrators, in order that such sentence might be pronounced as his conduct 
merited, under the by-laws. On these two occasions, it appears by the return, 
he broke up the meeting and prevented a sentence, by ruffianism and violence. 
At the third meeting, he was not present, because it had become evident that his 
case could not be deliberated upon in his presence, without a breach of the peace. 
Perhaps the more legal mode would have been to have procured the arrest of the 
relator, and to have held him to bail to keep the peace. But the question before 
us is, not whether the acts on the part of the defendant were strictly legal 
in every respect, but whether the plaintiff is entitled to the equitable relief he 
asks. 
It is quite evident that judgment ought to have been rendered against him by 
the administrators when he was cited before them, because there were ample 
grounds for such a decree ; and it is further evident, that the administrators were 
prevented from doing their duty, by the violence of relator, and so it appears 
that the irregularity of which he complains, was the consequence of his own acts. 
He will call upon the equitable powers of this court in vain, to restore him to a 
position where he can renew his disturbances or have a third opportunity of in- 
sulting the board of administrators convened for his trial. 

On the hearing upon the return of the mandamus nisi, at least in cases against 
other than judicial officers, the relator may either rely upon the insufficiency of 
the return alone, or he may traverse the same by proof without any formal an- 
swer to the same, and thereupon the answer and the proof will be considered to- 
gether. See 5 An. 294. 

But he cannot, after having failed in the one mode of trial, resort to the other. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that there be judgment in favor 
of the defendant ; and that the relator pay the costs of both courts. 
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CuarLes ZertIncuE v. A. V. Wui1ams et al. 










Although in a petitory action the plaintiff! must recover on the strength of his own title, yet when the 
defendant has no title at all, he cannot, asa trespasser, take advantage of any defect in the muni. 
ments of title shown by the plaintiff; in such a case, a title apparently good, is sufficient to main. 
tain a petitory action. Me 

When the land sold is described in the act of sale, by reference to adjoining tenements, and sold from 
boundary to boundary, no action can be maintained for a diminution of price, on account of de. 
ficiency in quantity 



































PPEAL from the District Court of the Parish of Lafourche, Roman, J. 
Beatty & Bush, for plaintiff. C. Belcher, for defendants. F. S. Goode and 
and G. W. Blake, for warrantors and appellants. - 

Voorutes, J. The plaintiff sets up title to a tract of land in the possession 
of the defendants. The respective titles of both parties properly located, do not 
come in conflict with each other; the controversy between them is, therefore, 
narrowed to the question, whether the title exhibited by the plaintiff, and which 
calls for the land in contest, is sufficient to oust the defendants, who have but the 
naked possession. ‘This title is one emanating from the State of Louisiana, be- 
ing “a sale and purchase made, subject to patent. on approval by the Secretary 
of the Interior.” 

Although it be true that the plaintiff, in a petitory action, must succeed on the 
strength of his own title, and not on the weakness of his adversary’s yet, when the 
latter has no title at all, he cannot, as a trespasser, take advantage of any defect 
in the former's muniments of title. In such cases, a title apparently good, is all 
that is required to maintain the petitory action. 

In the present case, the plaintiff shows a title derived from the State ; and, 
although it might, perhaps, be defeated by the action of the General Government 
in the premises, as suggested by the defendants, it does not follow that they have 
the right to anticipate this result. This title, upon its face, is translative of pro- 
perty ; it is unquestionably sufficient to enable the owner of it to dispossess one 
who has no title whatever to the land. 

Now, as between the defendants and warrantors : 

The title of A. V. Williams is one per aversionem. The land is therein de 
scribed as “ measuring three and three-quarter arpents, more or less, front on 
Bayou Lafourche, with a depth extending between the side lines from said bayou 
to their intersection with the line between township 15, range 17 East, and town- 
ship 15, range 18 East, that is to say, so much of said plantation as lies inside 
of township 15, range 17 East; the said plantation being bounded above by 
lands of Widow J. B. Champagne, and below by lands of Eugene Champagne, 
the latteral lines opening as they recede from the bayou.” 

The township line between ranges 17 and 18 East, is the actual boundary line 
between the land sold to the defendant, A. V. Williams, and the land purchased 
by the plaintiff. There is consequently no eviction in this respect ; and the de- 
fendants’ call in warranty must, therefore, fall. 

As between the other defendant, J. M. Williams, and his vendors, the matter 
does not afford the same certainty. But the record shows that the title, which 
he derived from the Succession of David M. Tucker, deceased, was also one per 
aversionem. He purchased “a certain plantation situated on the left bank of 
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Bayou Lafourche, measuring three and three-quarter arpents front, more or less, by 
eighty in depth, bounded above by lands of J. B. Champagne, and below by those 
of Eugene Champagne.” Nothing is there said about the lateral lines opening as 
they recede from the Bayou Lafourche ; nor was the purchase made “ with indi- 
cation of the extent of the premises at the rate of so much per measure.” The 
seller consequently is not obliged, under C. C. Art. 2468, to suffer a diminution 
proportionate to the price. But whether the sale from the estate of David M. 
Tucker, deceased, to John M. Williams, be considered as a transfer of property 
designated by adjoining tenements, and sold from boundary to boundary, or 
whether it be considered as a sale by the measure, this defendant’s pretensions 
are defeated. In the former hypothesis, a disagreement in measure is of no con- 
sequence. C. C. Art. 2471; Nichols v. Adams, 9 An. 117. 

In the other hypothesis, the result would be the same. For the defendant pur- 
chased three and three-quarter arpents front by eighty in depth, making a total 
of three hundred arpents; whilst the tract is shown to have 388 55-100 super- 
ficial arpents, independently of the 80 93-100 superficial arpents claimed by the 
plaintiff. In making this calculation, no allowance is made, it is true, for the 
opening of the lines in the rear ; but, as above stated, this is not called for by 
the deed of sale. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, so far as it awards judgment in favor of the plaintiff against the 
defendants ; but that, in other respects, the said judgment be avoided and re- 
versed. And it is further ordered and decreed, that the defendants’ call in war- 
ranty be rejected, and that there be judgment in favor of all the warrantors ; the 
defendants paying the costs in both courts. 


Perer Marcy et al. v. W. A. CHamsers. 


Where the masters of two boats agree to go to the assistance of a ship that is grounded, for the pur- 
pose of getting her off, and to share the profits of the expedition equally between them, but before 
they reach her discover that she is afloat, and one of them turns back and the other pursuing her 
course, accidentally discovers passengers belonging to the distressed vessel and affords them re- 
lief—Held : That the adventure terminated when the first boat turned back ; and that her demand 
for the division of salvage in this case should be rejected. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Thomas Gilmore, for plaintiff and appellant. W. H. Hunt and Budd & 
Lambert, for defendant.. 

Merrick, C. J. This suit was brought to settle the partnership affairs re- 
sulting from the joint ownership and employment of the steamboat St. Charles, 
from July, 1854, to October, 1855. 

The judgment of the lower court is satisfactory to both parties, except as to 
a single item, viz, the one-half of $2,250 allowed the defendant as the owner of 
the steamboat Streck, for salvage during the period above mentioned. . 

It seems that the steamboat St. Charles held in partnership, and defendant's 
boat Streck, were employed at the Balize as steam towboats, in opposition to 
the Consolidated Association. 

The defendant, as captain of the Streck, received a letter, in December, 1854, 













































| 
| 
| 
| 





SUPREME COURT OF LOUISIANA, 


addressed generally to the captain of any steamboat on the bar, stating that the 
ship Saxon was aground on the Gozier Island, having on board 400 passengers, 
and a part of a cargo, and requesting two or three steamers to come to her ag. 
sistance to get the ship off, if possible. 

The defendant communicated with the captain of the St. Charles, and the two 
boats went in search of the ship Saxon. The St. Charles being a faster boat 
than the Streck, maneuvered for the purpose of deceiving the Anglo American, 
and other boats belonging to the Consolidated Association, as to their desting- 
tion. 

In going out, they passed the ship Saxon at the bar, without recognizing her, 
she having got off without assistance. Not finding the ship, the St. Charles 
and the Anglo American, which was following them, returned. The Streck pur- 
sued the enterprise further, went to the Grand Gozier, but not finding the ship, 
went to the north end of the Chandeleur Islands, made inquiries, engaged some 
one to pilot them, returred to the Grand Gozier, where they arrived at 7 o'clock 
at night. Observing a light on shore, they sent a boat and discovered a large 
number of passengers on the island. These, with great risk and exposure to the 
crew and steamboat, (there being a heavy swell,) they brought off during the 
night. The steamboat struck several times, and was obliged to go into dock for 
repairs. The Streck, ina suit against the Saxon, was allowed $2,250 as sal. 
vage. 

The plaintiffs contend that there was an agreement that the two boats, St. 
Charles and the Streck, should share equally in the gains of the adventure. The 
District Judge was of the opinion, however, that the contract, which was over 
$500, was not proved by one witness and corroborating circumstances, but he 
allowed the plaintiffs $200 for the St. Charles, on a quantum meruit. The de. 
Sendant does not complain of the judgment. 

It seems the object of the services rendered by the St. Charles, if we are to 
believe plaintiffs’ witness, was to prevent the ship in distress, from receiving 
assistance from any other quarter, and particularly from the swift boats of the 
other company, until the Streck, an inferior boat, could reach the ship. Whether 
this kind of contract can be enforced in a court of justice or not, it is not neces 
sary to decide, for the case is with the defendant on another ground. 

The adventure in which the parties were engaged, was to pull off the ship 
Saxon. When the Saxon was afloat, and no longer needed the assistance of the 
steamboats, and the St. Charles had abandoned the enterprize and returned, the 
adventure (conceding it proven) terminated. The St. Charles incurred no risk, 
her crew performed no part of the labor, and having abandoned the enterprize, 
she was doubtless pursuing her own interests elsewhere. 

Had a claim been made upon her to share the loss occasioned the Streck, by 
the laboring and striking in the swell, which compelled her to go into dock, it 
would have been repudiated. 

If it be conceded, therefore, that there was an agreement to act in concert in 
getting the ship off, it cannot be extended to the accidental discovery of the pas 
sengers on the island, who were brought off in boats, with much risk and great 
exposure of the officers and crew, after the St. Charles had abandoned the ad- 
venture. 

Judgment affirmed. 
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Tue Srate v. Perry Gore. 


The Acts of the 6th of March, 1819, and the 14th of March, 1855, do not relate to the same subject- 
matter, there being no provision of law in the latter relative to stealing, inveigling, or carry- 
ing away slaves. The larceny punished by the 26th section of this statute is the common law 
offence, of feloniously taking and carrying away the personal goods of another. Slaves are not 
classed under our law as goods or personal chattels. The former Act is not, therefore, repealed by 
the latter. 

The declaration of an attorney, that a certain person is not a witness, will not prevent him from after- 
wards putting such person on the stand to testify. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
H. Fergus Kernan, District Attorney, for appellee. L. M. Roberts, S. E. 
Hunter and W. I. Hamilton, for appellant. 

Merrick, C. J. The accused was convicted of stealing a slave and sentenced 
to five years imprisonment in the penitentiary. The information charges him 
with having committed the offence on the 25th day of January, 1859. 

His counsel urges, on the appeal to this court, that the Act of 6th of March, 
1819, on which this prosecution is based, was repealed by the Act of 14th March, 
1855. See Bullard & Curry, p. 265, sec. 3; and Acts of 1855, pp. 130, 150. 

The statute “relative to slaves and free colored persons,” approved March 
15th, 1855, had a provision similar to the Act of 1819. See p. 382, sec. 31. 

The former Act, to wit, the “ Act relative to slaves and free colored persons,” 
was declared unconstitutional in the case of The State v. Harrison, a slave. 11 
An. 722. 

It is now urged, that the repealing clause of the Act “ relative to crimes and 
offences,” approved 14th of March, 1855, has repealed the Act of 1819, because 
the latter is on the same subject-matter. 

The question has been considered by us in several decisions, and it has been 
held, that in order to ascertain what is the subject-matter of the Act, we are not 
only to consider the title, but the body of the Act itself, viz, the subject-matter 
of the different sections and provisions of the Act. 

Applying this test to the Acts in question, we find no provision of law in the 
Act of the 14th of March, 1855, on the subject of stealing, inveigling, or carry- 
ing away slaves. Larceny, punished by the 26th section of the latter statute, is 
evidently the common law offence of feloniously taking and carrying away 
any personal goods of another. Slaves are not classed under our law as goods 
or personal chattels. The Act of 1819, was not, therefore, repealed by the Act 
of 14th of March, 1855. See Holmes v. Wiltz, 11 An. 442; State v. White & 
Ward, 13 An. 573; State v. Adams, 14 An. 620; and State v. Marian Fuller, 
14 An. 667. . 

The record also contains a bill of exception to the ruling of the District Judge 
in permitting a witness by the name of Bacheler, to testify. 

It appears by the bill of exceptions, that whilst the jury were being empan- 
nelled, the District ‘Attorney stated, more than once, that Bacheler was not a 
witness ; that a juror (whether on the jury or rejected, the bill does not inform 
us,) stated that he had formed an opinion from a conversation with Bacheler, and 
the District Attorney informed him that Bacheler was not a witness. Afterwards, 
the District Attorney, having learned that he could prove a fact by Bacheler, 
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placed him upon the stand as a witness, and examined him as such. The defen. 
dant objected, and took his bill of exception. 

The District Judge informs us in the bill, that when the objection to the tes. 
timony was taken, no objection was made to any juror on the panel, nor was it 
asserted that any one of them had formed an opinion from a conversation with 
Bacheler. 

It is unnecessary to consider, whether the formation of an opinion by a juror, 
from a conversation with an eye witness who was not summoned as a witness ip 
the cause, would render such juror incompetent ; for the bill of exception does 
not raise the question, and it can only be considered with reference to the com- 
petency of the witness. 

The declaration of the District Attorney, that Bacheler was not a witness, did 
not render him incompetent. Had the declaration operated a surprise to the op. 
posite party, it might, perhaps on a proper showing, have been made the ground 
of a continuance or a new trial. But it is not pretended that the statement had 
such effect. 

The defendant, then, was not in a more favorable position towards the witness 
than where the witnesses are ordered by the Judge, to be kept and examined ge. 
parate and apart from each other. In such case, it seems, if a witness remain in 
court in violation of the order, it is in the discretion of the Judge whether or 
not he shall be examined. See 1 Greenleaf on Evidence, sec. 432 and notes. 

We do not perceive that the District Judge violated any rule of law in per. 
mitting the witness to testify. 

The record contains another bill of exception which has not been urged in this 
court, and which would have been equally unavailing. 

Judgment affirmed. 
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P. Povsarcves v. Steamer Natcuez et al. 


The 9th section of the Act of 1855, relative to steamboats, gives a privilege upon the boat, to the per- 
son who may have suffered damage by the want of skill, or carelessness in the management of the 
boat, for the amount of damages awarded him. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
J. & E. Bermudez, for plaintiff. T. S. McCay, for defendants and appel- 
fants. 

Bucuanan, J. The slave of plaintiff, while rowing a skiff with a log in tow, 
was run over and drowned by the steamer Natchez. Judgment has been rendered 
against the captain and owners of the steamboat, for fourteen hundred dollars, 
the sum which it is proved plaintiff had paid for the slave a few months pre 
vious to the accident. 

The petition charges that the accident was caused by the negligence and fault 
of the steamboat. And this was the opinion of the District Judge. A review 
of the evidence has brought this court to the same conclusion. There is some 
variation in the testimony of the witnesses examined for plaintiff and those offered 
by defendants, in regard to the hour at which the accident occurred, and the dis- 
tance within which a steamboat’s headway may be checked. 

But the variation is not material, and the position of the witnesses for plain- 
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tiff, who are all entirely unconnected with him, entitles their evidence to more 
weight, in case of contradiction, than that of the principal witnesses for defen- 
dants, who are persons in their employ. 

The plaintiff and appellee has filed an answer to the appeal, praying that it 
might be amended, by granting him the privilege on the steamboat Natchez, de- 
manded in his petition, but which was not allowed by the judgment appealed 
from. 

The appellee is entitled to this privilege, under the Act of 1855, page 470, 
section 9. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be amended, by decreeing a privilege on the steamboat Natchez, in favor of plain- 
tiff, for the judgment and costs in this case; that, as so amended, the judgment 
be affirmed ; and that defendants and appellants pay costs of both courts. 


Saran Ann Ratrorp v. R. H. Toorn & Co. 


When a judgment obtained by the wife against the husband for a separation of property, s attacked 
by the creditors of the latter, proof that the husband had received money after the marriage, be- 
longing to his wife, is admissible, to show that the judgment was not rendered on the consent or 
admission of the husband. 

The judgment of separation of property is valid, although the wife fails to prove, when attacked by 
creditors of the husband, that he was indebted to her in the full amount for which she obtained 
judgment against him. The creditor can only then contest the amount of her judgment. 

A judgment of separation of property between husband and wife, is not rendered null and void for 
want of publication. 

Where the wife’s execution against the husband was credited with the price of personal property of 
the hushand—Held : That it was equivalent to a sale under the writ. 

When the plaintiff in injunction partially succeeds, and the equitable remedy of injunction has not been 
palpably abused, damages will not be allowed under the statute. 


PPEAL from the District Court of the Parish of Pointe Coupée. 
E. Phillips, for plaintiff. T. J. &@ W. H. Cooley, for defendants and appel- 
lants. 

Lanp, J: The plaintiff enjoined the sale of certain household furniture, and 
a pair of carriage horses, seized at the suit of the defendants, judgment creditors 
of her husband, on the alleged grounds of her separate ownership of the proper- 
ty seized. 

The plaintiff had been separated in property from her husband, and had re- 
covered against him a judgment for the sum of seventeen thousand nine hundred 
dollars, the amount of her paraphernal property received by him, and converted 
to his own use. A writ of fiert facias had issued on the judgment and been 
executed, by the seizure and sale of the plantation and slaves belonging to her 
husband, but, in consequence of the vendor's privilege and superior mortgages 
on the property sold, her execution was only credited with the sum of five hun- 
dred dollars. 

By an act of sale under private signature, executed by the husband to the 
plaintiff, prior to the seizure in this case, he sold to her the furniture in question, 
for the price of eight hundred dollars, which he acknowledged to have received, 
by crediting the same on the judgment obtained by the plaintiff against him, in 
ll 
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the suit for separation of property. And the credit of eight hundred dollars was 
accordingly entered on the execution, by the plaintiff's attorneys, on the 30th of 
October, 1858, the day on which the seizure was made in this case, and prior to 
the same. 

Sometime after the judgment of separation of property, the plaintiff purchased 
from one Graham, the carriage horses, and gave to him her draft for the price, 

The defendants specially deny the plaintiff’s ownership of the horses, and ayer 
that they were the property of her husband, and that the sale of them through 
Graham to her, was fraudulent and simulated, and that her husband was never 
divested of title. They further aver, that the judgment of separation of pro. 
perty was fraudulent and intended merely to secure the property of the husband 
from the pursuit of his creditors ; and that the judgment was null and void, be. 
cause it was a consent decree, and was never published and executed, as the law 
requires. And they further specially deny the plaintiff's ownership of the furni- 
ture seized. 

The evidence introduced on the trial in this case, satisfies us, that in the suit 
for separation of property, the plaintiff had a real and just demand against her 
husband, and that his embarrassed circumstances warranted the decree in her 
favor, dissolving the community of acquets and gains. It establishes, that the 
plaintiff, prior to her marriage, was in very good circumstances, and had in her 
possession and service, as owner, some twenty or twenty-five slaves. 

The testimony on which the judgment of separation of property was rendered, 
was also offered in evidence on the trial of this case, and appears to have beén 
amply sufficient to sustain the judgment against the husband, for the sum of 
seventeen thousand nine hundred dollars. The plaintiff proved, in that case, that 
her husband received, after the marriage, a large sum of money belonging to her, 
the proceeds of property previously sold. This testimony, in our opinion, was- 
admissible, for the purpose of showing that the judgment of separation of pro- 
perty had been rendered on sufficient evidence, and not on the consent or admis 
sions of the defendant, as alleged in the answer in this case. The plaintiff hay- 
ing shown in this suit, that her judgment of separation of property was founded 
on a real demand, it must have its legal effect. A judgment of this character 
may be valid, although the wife fail to prove, when her judgment is attacked by 
creditors, that her husband was indebted to her in the sum for which she obtained 
a decree against him. ‘The validity of her judgment, depends not on the amount 
of her husband’s indebtedness to her, but on the existence and proof of other 
facts, and if they are established, and the validity of her judgment is thereby 
shown, the only matter which can be contested by the creditors, is the amount 
for which she has judgment against her husband. 

In the case at bar, the facts which entitled plaintiff to a judgment of separa- 
tion of property against her husband, are all proved, and the only question of 
doubt on the testimony adduced in this case, (leaving out of view the evidence 
offered in the suit for separation of property,) is in relation to the amount for 
which she has judgment against her husband. 

The evidence shows, that before, and at the time of her marriage, she possessed 
uw valuable estate, consisting of some twenty or twenty-five working hands ; that 
her husband was greatly embarrassed in his affairs, if not wholly insolvent, and 
that of the slaves which she possessed, very few of them were remaining as her 
property. These facts are very strong corroborating circumstances in support 
of the fairness and verity of her judgment against her husband, and are sufli- 
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cient, at least, to justify the conclusion, that he was indebted to her in the full 
amount received on her execution, to say nothing of any greater sum. Tuors. 

This judgment was not a consent decree. The answer was a general denial, 
and the judgment was rendered on proof of the allegations contained in the 
petition, and it, therefore, cannot be declared null and void on that ground. 

It does not appear that the judgment was published as required by Article 
2403 of the Civil Code—but it has been held, that a want of publication does 
not render the judgment null and void. Turnbull v. Davis, 1 N.S. 568. 

It is not pretended that the furniture was sold to the plaintiff for less than its 
value; and in our opinion, crediting the price on the execution issued on the 
plaintiff’s judgment, was equivalent to a sale under the writ, and vested the title 
in her, before the defendants acquired any right on the furniture, by virtue of 
their seizure. 

The carriage horses were the property of the husband, at the time the plain- 
tiff purchased them from Graham, and it does not appear that the draft which 
she gave for the price, was ever paid on her account. 

The judgment of the lower court perpetuated the injunction as to the furni- 
ture, and dissolved it as to the carriage horses seized under the execution of the 
defendants, and refused to allow them damages on their reconventional demand, 
under the statute. 

Where the plaintiff partially sueceeds in an injunetion suit, and the equitable 
remedy of the writ has not been palpably abused, damages are seldom allowed 
under the statute. 

There is nothing to show that the plaintiff had any knowledge of the simu- 
lated sale, by which the horses passed into the possession of Graham, nor to 
impeach her good faith in making the purchase from him. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 


Ives axnp Wire v. Criizens’ Bank et all. 


Where by the charter of a bank the default of a stockholder to pay one of the installments of the stock 
Joan at maturity, renders the whole amount of the loan immediately exigible, and deprives the stock- 
holder of the delays to which he was originally entitled, the bank has a right to waive the enforce- 
ment of this entire obligation of its defaulting debtor ; and where such waiver has been made, the 
Clerk of the court cannot, by his order of ssizure and sale give greater relief than has been sought 
in the petition. 

If the plaintitf! show injury to himself by the sale of property under such an order, even the bona fide 
purchasers’ title is not valid. 


PPEAL from the District Court of the Parish of St. Bernard, Foulhouze, J. 

G. S. Lacy, R. A. Upton and A. G. Semmes, for plaintiffs and appellants. 

P. A. Ducros, Jr., and Elmore & King, for Marrero & Serpas. A. & A. Pitot, 
for Citizens’ Bank. 

Bucnanan, J. The plaintiffs sue (by petition filed June 7th, 1858,) to set 
aside an adjudication made on the 5th of June, 1858, under the following cireum- 
stances : 

The Citizens’ Bank being the holder of a stock note of the present plaintiffs, 
Mrs. Tres and her husband, secured by mortgage on a plantation and slaves be- 
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longing to Mrs. Ives, and payable in annual installments of five hundred ang 
twenty-five dollars cach, on the Ist of January of each year, according to the 
charter of the Bank,—the said Mrs. Ives & husband having failed to pay the ip. 
stallment due the lst January, 1858,—instituted suit by executory process in the 
District Court of the parish where the mortgage property was situated (St. Ber. 
nard), against Mrs. Ives &@ Husband, in March, 1858 ; and although according to 
the eleventh section of the charter of the Bank, it might have treated the whole 
note (being at that time $15,750) as due; yet, in the petition for executory pro. 
cess, the Bank prayed that the sale might be made on the following terms and 
conditions : 

“The purchaser to furnish a stock note for the sum of $15,225 payable on the 
first day of January, 1859, or renewable according to the charter; and the 
balance of the price cash.” 

“ The purchaser to assume all the responsibilities of a stockholder resulting 
from the charter and the laws amending the same; and the stock note to be far. 
nished, to be identified with the three acts above mentioned and the Sheriff’s deed 
of sale, to pay and satisfy your petitiouer’s claim, say $15,750, with 10 per cent, 
interest from lst January, 1858, until paid, and costs of suit, and eight dollars 
costs of copy of the act of sale of 14th January, 1856, the whole by privilege and 
preference out of the proceeds of the sale.” 

“ And petitioner further reserves the right to claim by privilege and preference 
out of the proceeds of said sale, the sum of $930, being the amount due for stock 
contribution on the property and slaves above mentioned, with interest at 8 per 
cent. per annum, from lst of May, 1857, until paid.” 

The property was offered for sale by the Sheriff of St. Bernard on the above 
terms and conditions, on the Ist of May, 1858, having been appraised, previous 
to the crying, at something over one hundred thousand dollars. Not fetching 
two-thirds of the appraised value, the property was readvertised by the Sheriff, 
on the following terms and conditions : 

“ The above described property, slaves, &c., having not brought two-thirds of 
the appraised value, the present sale is made at twelve months credit : the pur- 
chaser being required to furnish good and sufficient security and special mort- 
gage on the above described property and slaves, bearing interest from the day 
of the adjudication, at the same rate as those allowed by the judgments.” 

At this second crying, the property seized was adjudicated to the defendant, 
Marrero, for the price of sixty-five thousand one hundred dollars, for $44,946 of 
which price he furnished his bond at twelve months credit, with Emile La Sere 
as security ; retaining the remainder of the price ($20,153 33) in his hands, to 
satisfy privileged debts and special hypothecations bearing upon the property. 

This sale is attacked on several grounds, of which only two are urged in this 
court, to wit : 

lst. That the property seized ought to have been advertised and sold at the 
second crying, upon a credit of twelve months, to the extent of the entire amount 
actually matured and due at the time of the sale to the Citizens’ Bank ; and for 
the balance of the Bank debt, the purchaser to furnish his stock note, payable on 
the first day of January, 1859, or renewable according to the charter of the Bank, 
and to assume all the responsibilities of a stockholder. 

2d. That the adjudication to Marrero has been rendered null and void, and of 
no effect, by the failure and default of the said Marrero to give security upon his 
twelve months bond, at the time and in manner and form as required by law. 
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As explained in argument, the latter of these two grounds of nullity consists 
in this, that Emile LaSere, the security of Marrero upon his twelve months 
pond, is not a resident of the parish of St. Bernard, as required by Article 3011 
of the Civil Code ; a fact which is admitted in the record. 

The opinion which we entertain upon the other ground renders it unnecessary 
for us to consider the objection to the twelve months bond. 

On the first ground above stated, we are of opinion, that the plaintiff is enti- 
tled to judgment. The point has been thus ruled in Hilligsburg v. Holmes, 7th 
La. 565, and in Rice v. Schmidt, 11 La., 70. See also Pepper v. Dunlap, 16 La., 
163; McDonogh v. Frost, 1 Rob. 295; Union Bank v. Smith, 10 Rob. 49; Rob- 
inson Vv. Aubert, 6 Rob. 462; Armor v. Downs, 2 An. 242. 

The District Judge decided that the sale, at the second crying by the Sheriff, 
was properly advertised to be made on twelve months credit, for the whole 
amount of the Citizens’ Bank mortgage, because, by the eleventh section of the 
charter, the default of a stockholder to pay one of the installments of the stock 
joan at maturity, has the effect of making the whole amount of the loan imme- 
diately exigible, and of depriving the stockholder of the delays for payment to 
which he was originally entitled. This is true. But the forfeiture of the stock- 
holder’s rights in this respect is a penalty imposed by the law, in the interest of 
the Bank, the creditor, and which the Bank may waive, if it please. The Bank 
had waived that penalty, in the case under consideration. It asked in its petition 
for seizure and sale, for nothing more than the immediate payment of what was 
matured and past due by the terms of the contract with its debtor, consenting 
that the purchaser of the mortgaged property under the seizure should become a 
stockholder and debtor of a stock loan to date from the forced sale, and to be 
payable in yearly instaliments thereafter. In a word, the Bank desired a nova- 
tion of its debt, and offered to accept any one for its new debtor, who would ful- 
fill the forfeited engagements of its old debtor, and assume that debtor's responsi- 
bilities for the future. But the Sheriff has given the Bank a relief ultra pet:tum. 
The Bank, made a co-defendant herein, appears and ratifies in its answer this act 
of the Sheriff. But the case must be judged by the position of the parties at the 
time of the sale. The relief sought by the Bank in its appeal to the tribunals of 
the country, is formally set forth in its petition for executory process. It cannot 
now put its debtor in duriort casu by the assertion of new claims, and the imposi- 
tion of new conditions. The right of a Property Bank to waive the enforcement 
of the entire obligation of its defaulting debtor under a provision of its charter, 
and the effect of such waiver, were considered and decided ift the case of The 
Union Bank v. Bradford, 2 An. 416. In that case, this court held that the Clerk 
of the court was unauthorized to insert a condition in the order of seizure and 
sale, not asked by the Bank in its petition, although the Bank would have had 
the right to require the condition. Its silence was considered by the court as 
equivalent to a waiver of its peculiar privilege, in that respect, under its charter. 
The present is a much stronger case for the application of the doctrine ; for here, 
the variance between the prayer of the petition, and the execution of the writ 
prayed for, is not, as in the Union Bank v. Bradford, mere matter of inference 
from a phraseology which was, in fact, susceptible of two constructions, but is 
direct, palpable and indisputable. 

The counsel for the defendant, Marrero, admitting the force of these objections 
to his client's title, invokes the rule in the case of Mullen v. Harding, 12 An. 
271, that “a bona file purchaser at a Sher‘ff’s sale will be protected against any 
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attack on his title on the ground of informalities, unless the plaintiff show injury 
to himself in consequence of such informality.” But we think the plaintiffs haye 
made such showing. ‘T'wo witnesses, who are proved to be persons of large 
means, swear that they would have bid for the plantation of plaintiffs at the 
second crying, had the property not been advertised, as it was, on a credit of 
twelve months, for the whole price ; and that they were deterred from bidding 
by that advertisement. Both these witnesses declare, that they were prepared 
to, and would have bid to the extent of seventy thousand dollars, which is fiye 
thousand dollars more than the price of adjudication. 

This additional five thousand dollars, although it would not have gone into 
plaintiffs’ pockets, because the amount of mortgages recorded against plaintiffs, 
inferior to that of the Bank, exceeded that sum, yet, it would have gone to the 
payment of plaintiff’s debts, and the adjudication must consequently be con- 
sidered to have injured plaintiffs to that extent. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed, and that the adjudication of the plantation, slaves, &c., to Antonio 
Marrevo, on the 5th of June, 1858, by the Sheriff of the parish of St. Bernard, 
in the suit of the Citizens’ Bank of Louisiana v. Mrs. Ann E. Ives & John B, 
Ives, her husband, be annulled and avoided ; and that the defendant and appellee, 
Antonio Marrero, pay costs in both courts. 


JosepH Snannox, Administrator, v«. N. G. Gorre. 


The Shertff is without capacity to certify a waiver of citation ; such waiver must either be made in 
express terms of record, or may be inferred from the appearance of defendant in person or by at- 
torney. 

The want of citation is a cause of nullity. which may be urged on appeal. 


PPEAL from the District Court of the Parish of Carroll, Furrar, J. 
A Goodrich & DeFrance, for plaintiff. Sparrow & Montgomery, for defen- 
dant and appellant. 

Bucuanan, J. The defendant and appellant assigns for error apparent on the 
face of the record, that he has not been cited in the suit. 

The return of the citation is as follows : 

“ Received, Saturday, 9th April, 1859, together with a copy hereof, anda 
copy of plaintiff’s petition, and on Monday, 2d of May, N. G. Goffe, defendant, 
waived all service in the presence of F. M. Goodrich, one of plaintiff's attorneys, 
and this return is made as per instructions of said attorney.” 

This return is illegal. The duty of the Sheriff is to serve the citation, in one 
of the modes pointed out by Article 187 of the Code of Practice. He is with- 
out capacity to certify a waiver of citation. Such waiver must either be made 
in express terms of record, or may be inferred from appearance of defendant in 
person or by attorney. Hennen’s Digest, verbo Citation, TV. 

The want of citation is a cause of nullity, which may be urged on appeal. C. 
P. 605, 608. 

Judgment reversed, and canse remanded for further. proceedings according to 
law ; the costs of appeal to be borne by plaintiff and appellant. 
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Axtonio Hernanpez v. His Crepirors. 


Entries on the books of an insolvent, when they are shown by witnesses to have been made in good 
faith, and at the time they purport to have been made, and most of them for matters within the 
knowledge of the witnesses, are admissible, and sufficient to correct an error made by the syndic in 
his tableau of distribution. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Durant & Hornor, for syndic. IW. B. Lancaster, for absent creditors, ap- 
pellants. 

Merrick, C. J. The appellants were the opponents to the tableau of distri- 
pution filed by the syndic. 

The question is, whether the proof they have adduced is sufficient to entitle 
them to a correction of the tableau which omitted them altogether ? 

They were placed upon the schedule by the insolvent as creditors, when he 
made his surrender. 

Two of the opponents appear to be creditors by regular entries in the insol- 
yent’s books, having relation to the business in which he was engaged. 

These entries are shown by witnesses to have been made in good faith, and at 
the time they purport to have been made, and mostly for matters within the 
knowledge of the witnesses. 

One of the opponents produces the invoice of the tobacco and cigars consigned 
to the insolvent, for which the credits upon the books are given. 

The claims of the opponents were rejected by the lower court under the autho- 
rity of the case of Menendez v. Lorinda, 3 M. R. 258, 707, wherein it is stated 
that the admission of the insolvent makes no proof as against the creditors, be- 
cause it is considered as fraudulent. See also Eastman, Syndic, v. Beiller, 3 
Rob. 220. 

We think, without questioning the authority of these cases, that two of the 
opponents are entitled to relief. 

It is made the duty of the syndic to make out a tableau “ containing the names 
of the several creditors of the insolvent debtor and mentioning the sums due to 
them respectively,” &c. Acts 1855, p. 318, sec. 35 ; Phillips’ Dig. 258. 

The object of these oppositions is to corre¢t an omission made by the syndic, 
and we think the proof sufficient for that purpose as to Mrs. Josefa Meana and 
José Millet. The claims of José Morales y Ramos are vot sustained by the insol- 
vent’s books, and without the production of the receipts, the testimony is insuffi- 
cient. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be amended so as to place the opponent, Josefa Meana, on the tableau of 
distribution as an ordinary creditor, for three hundred and thirty-four dollars and 
thirty-three cents ; and in like manner the opponent, José Millet, for the sum of 
seventeen hundred and seventy-seven dollars and ten cents, to be paid their pro 
rata of said balance for the ordinary creditors ; and it is further ordered, that the 
judgment of the lower court, so amended, be affirmed, the appellees paying one- 
half of the costs of the appeal, and José Morales y Ramos the other half of the 

said costs of appeal. 





SUPREME COURT OF LOUISIANA, 


ExizaBeTta McWiuams v. Hawttron McWrtiams. 


In the absence of allegations and proof to the contrary, the presumption is, that a tutor has done hig 
duty in defending a suit against a minor, and he must, therefore, be allowed a credit for the payment 
of the judgment, as well as counsel fees for defending the same and rendering the tutor’s account, 

The tutor cannot, even for the necessary maintenance and education of the minor, expend more thay 
the revenues of his estate, without the advice of a family meeting. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Sparrow & Montgomery, for plaintiff and appellant. F. F. Montgomery, 
for defendant. 

Merrick, C. J. The tutor charges himself with $875, as the total amount 
received from the estate of the minor’s father. 

The boarding and tuition of the minor, with her necessary clothing and apps. 
rel for three years, exceed this sam by $23 13. 

The minor having arrived at the age of majority, opposes the account on the 
ground that the tutor could not, without the advice of a family meeting, expend 
more than the revenues of her estate. 

One of the items charged in the account is $128 33, the amount of a judgment 
obtained against the tutor. In the absence of allegations and proof to the con. 
trary, we must suppose the tutor did his duty in defending this suit. C. P. 1004 
The judgment against the tutor is a jadgment against the minor. See C. P. 615, 
and Act of 1826, sec. 12, amendatory thereto. He must, therefore, be allowed 
credit for this payment, as well as counsel fees for defending the same, and ren- 
dering the tutor’s account. 

In regard to the other items of the account, although they seem to have been 
for the necessary maintenance and education of the minor, we feel constrained, un- 
der the positive provisions of the Code, to reject the same. It was in the power 
of the tutor, with the advice of a family meeting, to have used some portion of 
the capital for the maintenance of his ward. By not obtaining the authority 
from the family meeting, he trusted to the minor’s own sense of justice and right, 
and she has decided against him. As the law now is, he has no redress. 5 L. R. 
490; Tegart v. McCaleb, 10 An. 289; Payne & Harrison v. Scott, tutor, 14 An. 

The same point was also decided in Franchebois v. Richard, tutor, at Opelou- 
sas, in 1858, not reported. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that the opposition to said tutor'’s 
account be sustained, so far as to reduce the items of credit allowed said tutor, 
to the sum of two hundred and three dollars and thirty-three cents, and that the 
balance in the hands of said tutor in favor of the minor on the account s0 
amended be fixed at the sum of six hundred and seventy-one dollars and sixty- 
seven cents, for which judgment is hereby awarded said Elizabeth McWilliams 
against her said former tutor; and it is further ordered, that said Hamilton 
McWiiliams pay the costs of the opposition and this appeal, all other costs of the 
account being at the charge of said minor. 
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Ciry or New Organs v. THe Sovutnern Bank or New Or eEans. 


Where property has been omitted in the general State assessment, a supplemental assessment may be 
afterwards made, and in this case it is not necessary that the formalities of time, manner and 
place required by law should be observed. 

The ordinance of the Common Council of the city of New Orleans, approved the 25th of March, 1857, 
levying a tax on the capital of banks, was subsequent to the Act of the 19th of March, 1857, exempt- 
ing free banks from taxation, and in conflict with that Act, and therefore void. 

But the ordinance of the 23d of February, levying a special railroad tax, was legal at the time it was 
passed, and as it conferred equitable, if not vested rights, upon the bond-holders, could not be re- 
pealed, if susceptible of repeal, except by some positive provision of law or the clearest and most 
patent implication. But the statute of 19th of March, 1857, applies only to the future. It is from 
and after the passage of this Act, capital of free banks shall be exempt from taxation “ A law 
can only prescribe for the future ; it can have no retrospective operation, nor can it impair the ob- 
ligation of contracts.’’ Art. 8, C. C. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Laville & Morel and W. O. Denegre, for plaintiff and appellant. Waples 
& Eustis, W. W. King and George Eustis, Jr., for defendant. 

Merrick, C. J. This suit was brought to recover of the defendant $18,000 
of taxes assessed upon the capital of said corporation, $2,760 of said sum being 
for the special railroad tax, and the residue, $15,240, for ordinary purposes. 

The suit was commenced by filing the tax receipt and publication under the 
statute. 

Defendant excepted to the form of proceeding. This exception was ordered 
to be tried with the merits. 

The answer was a general denial, and specially denied that any legal ordinance 
or assessment had been made ; denied the authority of the city to pass any ordi- 
nance imposing the tax in question ; averred the same to be unconstitutional, not 
being equal nor uniform, and not imposed in the mode and manner required by 
law. It was further averred, that the Southern Bank is a free bank, and exempt 
from this form of taxation. 

The statute of the 20th of March, 1856, clearly authorized the assessment of 
taxes upon the capital of the bank. Sce sections 36, 38, 41 and 68, pp. 146, 
147, 152. 

The city did not avail itself of this right of taxation, until the 23d of Febru- 
ary, 1857, when the following ordinance was approved : 

“ Resolved, That a tax at the rate of twenty-three cents on every one hundred 
dollars of the assessed value of all real estate, slaves, capital, income and furni- 
ture, appearing on the tableau of the assessment, made by the State Assessors 
for the year 1856, be, and the same is hereby levied to pay the annual interest 
on the bonds issued by the city of New Orleans for subscriptions to the stocks 
of the New Orleans, Jackson and Great Northern Railroad Company, the New 
Orleans, Opelousas and Great Western Railroad Company, and to the Pontchar- 
train Railroad Company.” 

On the 19th of March, 1857, an Act was passed in the following words : 

“ Be it enacted, &c. That from and after the passage of this Act, all capi- 
tal employed in free banking in this State, shall be exempt from municipal taxa- 
tion.” 
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New Onteaxs On the 25th of March, of the same year, the following ordinance was ap. 
Sovruers Bayk. proved : 

“ Resolved, That a tax at the rate of thirty-seven cents on every one hundred 
dollars of the assessed value of all real estate and slaves appearing on the tablean 
of assessment made by the State Assessors for the year 1856, and a tax of one. 

a hundred and twenty-seven cents on every one hundred dollars of the assessed 
value of capital, income and furniture, appearing on the tableau of the State 
Assessors of the year 1856, be, and the same ts hereby levied to pay the ordinary 
expenses of the city government for the year 1857, over and above the receipts 
from other sources.” 

The $2,760 is claimed under the first, and the $15,240 under the last of these 

\ ordinances. 

I. The first point made by the defendant is, that the claim of the plaintiff is 
for a debt which has ceased to be a tax, and, therefore, the suit ought to have 
been via ordinaria. It is sufficient answer to this to say, that conceding the debt 
to exist, (as is done by the exception,) it appears to be due, if at all, under an 
assessment as a tax. It is not pretended that the law as to the collection of 
taxes has been repealed. The suit was, therefore, commenced in conformity to 
the mode provided for the collection of taxes. The cases of Cooper v. Hodge, 17 
La. 476, 1 Rob. 565, and Scott v. Duke, 3 An. 253, are without application to 
this branch of the case. 

II and III. The objections that the free banks can only be taxed at the same 
rate as other personal property, and that they cannot exceed in the agregate 
$1 50 on every $100, it is needless to consider, under the views we hold in refer- 
ence to the fifth point. 

IV. The fourth point made is, that “ the assessment is the basis of the tax as 
to its imposition, and must be in strict conformity to law, otherwise it is void and 
of no effect.” 

The law requires the assessment rolls to be made and left with the Secretary 
of the Board of Assessors, before the 15th of August of each year. Notice is 
then to be given, by publication, thirty days, that they are subject to cor- 
rection. The rolls afterwards are to be delivered on the first of October, to the 
Secretary of the Board of Supervisors, who are required to examine and equa- 
lize, and correct the valuations, and make such alterations as may be needed rel- 
ative to the property of non-residents, and carry to the proper column the sum 
found as the amount of the tax. The Board of Supervisors are required, after 
having certified the assessment rolls, to deliver the same, on the first Monday of 
December of each year, to the Collector. 

In the assessment made under these provisions of law, the capital of the banks 
was omitted, this roll being made for the joint benefit of the State and the city 
of New Orleans. 





It seems that a supplemental assessment was made in December, which em- 
braced the objects of municipal taxation, which were exempt from State taxes. 
It is argued, that inasmuch as this assessment was not made in the time, manner, 
and place mentioned in the statute, it is absolutely void, and several common law 
authorities are cited in support of the position. 

It appears to us, that the authorities cited are not strictly applicable to the 
city of New Orleans. The law and Constitution require taxation to be equal 
and uniform, and by the 74th section, it is provided, that if lots, parts of lots, 
squares, tracts of land, or other property, be omitted in the assessment of one or 
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- more years, the same, when discovered, shall be assessed for the years during 
which it Was omitted, and for the current year. What is meant by personal pro- 
perty, is defined by the thirty-eighth section of the Act, and included capital. See 
also Act of 19th of March, 1856, p. 110, sec. 6. 

The law informed the bank that its capital was subject to taxation for 1856, 
and it cannot complain that a supplemental assessment supplied and corrected an 
error resulting possibly from the neglect of the bank to give in its capital to the 
Assessors for assessment. The city had power to cause the supplemental assess- 
ment to be made, as resulting from the peculiar objects of municipal taxation, 
and the section of the Act cited. 

V and VI. It is further objected, that the assessment was made after the legal 
power to make an assessment had been exhausted, and the Act of 19th of March, 
1857, exempting free banking capital from municipal taxation, is a prohibition 
against any city ordinance subsequently passed in conflict with it. 

We think it is quite clear, that the ordinance of the 25th of March, 1857, 
which was passed after the Act of the Legislature already quoted, was in conflict 
with that Act and void. It is true, as contended for by appellant, that it is the 
assessment of 1856, which is collected in 1857, but the city did not avail itself 
of its right of taxation during the period of its existence. When it undertook 
to act in March, it was divested of power over the subject-matter. There is no 
doubt that the tax of $15,240 was properly rejected. 

The residue of the tax, viz, $2,760, presents a different question. The city 
had power, and it was enjoined upon the city as a duty, to make this levy of the 
tax at the time it was made. 

It is objected, that the 42d section of the City Charter provides, that 
the Common Council shall, for the purposes of that Act, once, and not of- 
tener, in each and every year, lay an equal and uniform tax upon all property, 
real and personal in said city. Acts 1846, p. 148. 

It is contended that, as the supplemental assessment was made in December, 
1856, the power to make the assessment was already exhausted. This view has 
been met by what we have already said on another branch of the case. In an- 
swer to what has been said in some of the other cases depending on this ques- 
tion, we may further remark, that the Constitution provides, that whenever the 
Legislature contracts a debt exceeding $100,000, unless in the case of war, to 
repel invasion, or to suppress insurrection, they shall, in the law creating the 
debt, provide adequate means for the payment of the interest and of the princi- 
pal, when the same shall fall due. And the said law shall be irrepealable until 
principal and interest are fully paid and discharged, or unless the repealing law 
contains some other adequate provision for the payment of principal and inter- 
est. Art. 111 Const. 

By the Act of 1855, it is provided, that the police juries and municipal au- 
thorities, shall not have power to contract any debt or pecuniary liability, with- 
out fully providing in the ordinance creating the debt, the means of paying 
principal and interest, and that the enactment providing for such payment, shall 
remain in force until the debt and interest is paid. 

It is known that the city, by ordinances, subscribed $2,000,000 of stock in the 
New Orleans, Jackson and Great Northern Railroad Company, and $1,500,000 
to the New Orleans, Opelousas and Great Western Railroad, and for the pay- 
ment of the interest upon the bonds, &c.,-the Common Council were required, by 
the ordinance for the security of the debt, to levy a special tax, in January in 
each vear, on real estate and slaves. 
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Here, then, under the Constitution, was an object of special legislation, which 


Sovrmeax Bax involved, to some extent, the faith of the city. 


Now, the Legislature, by the 117th section of the Act of 1856, confirmed the 
former action of the Common Council, and extended the special tax to real and 
personal property, which, as defined in the Act, included capital. 

This paragraph of the section is as follows : 

“ Be it enacted, &c., That the Common Council shall annually, in the month. 
of January, pass an ordinance to raise, by a special tax upon all property, real 
and personal, in New Orleans, a sum sufficient to pay the annual interest on the 
bonds issued by the city for subscriptions to the stocks of the N. Orleans, Opelousas 
and Great Western Railroad Company, the New Orleans, Jackson and Great 
Northern Railroad Company, and the Ponchartrain Railroad Company, specify. 
ing the rate of said tax, which shall be collected at the same time, and in the 
same manner as the consolidated loan tax of said city ; and all ordinances, rego. 
lutions, or other acts passed by the Common Council, after the first day of Janu- 
ary in each year, except an ordinance to impose said consolidated loan tax and 
the ordinance provided for by this section, shall be null and void, unless the or- 
dinance provided for by this section, shall have been previously passed.” 

The residue of the section relates to the dividends of the railroads, 

The ordinance, then, of the 23d of February, 1857, being legal at the time it 
was passed, and conferring equitable, if not vested, rights upon the bond-holders, 
as is apparent by reference to the sixth section of the Act of 1855, ( Phillips’ 
Digest, p. 345,) and Acts above recited, could not be held to be repealed, if sus- 
ceptible of repeal, except by some positive provision of law, or the clearest and 
most potent implication. 

But when we look to the statute of 1857, we find it ouly applies to the future, 
It is from and after the passage of this Act capital of the banks shall be exempt 
from municipal taxation. It does not say, that former assessments and ordin- 
ances are repealed, (which might work injustice,) but that capital shall hereafter 
be exempt. This Act is then to be construed, as we are directed by Art. 8 C. 
C. “A law can only prescribe for the future; it can have no retrospective 
operation, nor can it impair the obligation of contracts.” 

The cases cited in 17 La., 1 Rob., and 3 An., are cases where the laws related 
to the modes of proceeding. 

Such laws, by acting upon a process then pending, are really operating in fu 
turo, although such operation, by depriving a party of final judgment in the 
form of action which he has adopted, may render vain all his previous proceed- 
ings. But that is not the case here; the question is, has the corporation the 
right to exact from the defendant twenty-three cents on $100 of capital, to pay 
the interest on railroad bonds? It isa question of justice and right, and nota 
matter pertaining to the forum. 

The tax of twenty-three cents on the $100, which was valid, did not become 
invalid by the ordinance of the 25th of March, 1857. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that the plaintiff recover, as the 
special railroad tax, the sum of two thousand, seven hundred and sixty dollars, 
with one per cent. interest thereon per month, from the first day of June, 1857, 
until paid ; and that the defendant pay the costs of both courts. 

Bucuanan, J., separate opinion. I think the Chief Justice has made it very 
clear, that the city tax of twenty-three cents on the $100, for the payment of the 
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interest on the railroad bonds, is one that the Legislature could not constitution- New + ena 
ally interfere with, apart from the fact of this ordinance being anterior to the Act Sourmmry Baxx. 
of the Legislature of the 19th of March, 1857. 

But I go further than the opinion of the majority of the court, in this : that I 
believe the exemption of the four millions of capital of the free banks, defen- 
dants in these cases, from the taxation to which all other capital in New Orleans 
js subjected, is equally unconstitutional. 

In developing this idea, I go back to the decision of the majority of this 
court, pronounced by Chief Justice Merrick, in 1856. 11 An. 41. 

That decision held, that the 35th section of the Free Banking Law, approved 
April 30th, 1853, had the force and effect of a contract between the State of 
Louisiana and the defendants herein. That 35th section reads as follows : 

“That bankers and banking companies, doing business under this Act, shall 
be taxed upon their capital stock at the same rate as other personal property 
under the laws of this State.” 

This section was held to absolve the free banks from paying a license to the 
city, for exercising the business of banking. 

At the session of the Legislature following that decision, a law was passed, 
exempting the capital of free banks from municipal taxation. This law gives 
those institutions an advantage, equal to one and a half per cent. per annum, 
over all individual capitalists, or associations of capitalists not incorporated as 
free banks, in the important business of banking, which furnishes the means for 
all the operations of commerce. 

This Act of 19th of March, 1857, appears to me to be inconsistent with Art. 
123 of the Constitution. That Article declares, that “all property on which 
taxes may be levied in this State, shall be taxed in proportion to its value, 
to be ascertained as directed by law. No one species of property shall be 
taxed higher than another species of property of equal value, on which taxes 
shall he levied.” ‘The same Article declares, that “taxation shall be equal and 
uniform.” ie 

But what uniformity is there in the taxation of my individual capital, em- 
ployed in banking, at the rate of one and a half per cent. per annum, while any 
six of my neighbors (Acts 1853, p. 302) may go before a Notary Public, and by 
associating themselves as free bankers, set the Tax Collector at defiance? This 
I take to be a freedom in banking, which the framers of the free banking Act 
never contemplated. 

The proof that they did not do so, is found in the 35th section of the Act copied 
above. That section implies a contract, we have said in the case in 11 Annual. 
Very well; if a contract, I suppose it was as much so for the one party as for 
the other—for the free banks, as for the State. But it may be objected, that 
the State was at liberty, if it thought proper, to release the other party to this 
contract from his obligations under the contract. 

In answer to this, I would say, that the Act of 19th of March, 1856, which 
authorized the city of New Orleans to tax capital, is as much a law of the State 
as the Act of 19th of March, 1857. The ordinances taxing capital under that 
law, are valid and binding until the law is repealed. And we decide in this very 
case, in conformity to our previous decisions, and in opposition to the argument 
of the counsel for defendants, that the Act of 19th of March, 1856, has not been 
repealed. The municipal ordinances, then, passed in virtue of a law of the 
State which is not repealed, are (in the words of the 35th section of the free 
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banking Act) “laws of this State,” which require the same authority for their 
repeal, as that which enacted them. 

I conclude, that the free banks cannot have a relief from the obligation im. 
posed upon them by section 35 of the free banking Act, so far as municipal tax. 
ation of their capital is concerned, without a repeal of the Act of 19th March, 
1856, which authorizes the city of New Orleans to tax capital ; and that such 
repeal cannot be inferred from the terms of the Act of 19th of March, 1857, 
because that would be giving to said Act, a partial, an-unequal, and, consequent- 
ly, an unconstitutional operation. 

There is another consideration stated in the argument of the counsel for the 
city, which does not seem to me to have received the attention that it deserves, 

This is a suit for a tax on defendant’s capital, for the year 1856. Now, the 
wording of the Act of 19th of March, 1857, “ from and after the passage of this 
Act, the free banks shall be exempt,” &c., seems entirely consistent with the im- 
position of a tax for the year 1856, the year previous to the passage of the Act, 
Taxes are imposed for the year. The exemption spoken of by the statute, may 
be taken to mean, an exemption for the current year, and for future years. The 
language is prospective ; not retrospeetive, nor (by consequence) retroactive. 

In my opinion, the plaintiff is entitled to judgment for the whole amount 
claimed. 


J. A. Witiramson anp James Cunuem v. G. L. Dotsex & Sov. 


In contracts of affreightment which do not stipulate a time for delivery, the merchant or shipper is 
entitled to a reasonable time, after the ship or other vessel is ready to receive on board the goods, 
to make a delivery of the same ; and he is entitled to this delay, whether the contract of affreight- 
ment be by charter party or for the conveyance of goods in a general ship, or other vessel. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Simonds & Fenner, for plaintiffs. Durant & Hornor, for defendants and 
appellants. 

Lanp, J. The opinion of the District Judge in this case is as follows : 

“ Plaintiffs claim of defendants $350 for a violation of a contract of affreight- 
ment of one thousand sacks of salt to Cincinnati. The defendants reconvened, 
and claim that plaintiffs did not perform their contract, and by reason of their 
failure so to do, they have sustained damage in the sum of seventy dollars. The 
evidence shows that plaintiffs, in accordance with their contract, called for the 
salt, but the same was not ready for delivery, because of the salt-warehouseman not 
having been notified to turn out the salt for delivery. The defendants contend, 
that it was plaintiffs’ duty to notify the warechouseman, and if the salt was not 
ready for delivery, it was plaintiffs’ fault, whereas plaintiffs aver that it was de- 
fendants’ duty. 

“T think, under the evidence, that it was the duty of defendants to notify the 
warehouseman to turn out the salt. The place of delivery of salt to steamboats 
is on the wharf, and not from the warehouse, which is often, as in this case. far 
removed from the wharf. And when the defendants made the contract with the 
plaintiffs, it was their duty to have had the salt ready for delivery to the boat, 
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at the usual and ordinary place for such delivery, and if the salt had been on the 
wharf ready to be delivered, and plaintiffs had failed to take the same in accor- 
dance with their agreement, they would have been liable to defendants in dam- 

The converse of the proposition is equally true, and it, therefore, follows, 
that the defendants, who have failed to comply with their contract, are liable to 
plaintiffs i in the sum claimed, with interest.” 

We have no jurisdiction of the defendants’ reconventional demand, and can 
only consider plaintiffs’ claim. 

It appears from the evidence in this case, that when the boat landed for the 
salt, no notice had been given to the warehouseman to turn it out for delivery— 
but that the warchouseman offered the captain every facility to get the salt, and 
proposed to pay him the difference between taking the salt from the warehouse 
and from wharf; and that the salt could have been carried from the warehouse 
to the boat in one and a half or two hours ; but these offers were refused. 

It does not appear, on the other hand, that the captain had refused any other 
freight, in consequence of his contract with the defendants ; nor that a delay of 
one and a half or two hours would have interfered with or defeated any business 
arrangements of the master for that trip; nor that the delay in itself would 
have been unreasonable, under the circumstances. The evidence shows that the 
boat was very lightly laded, so much so, that the buckets of the wheels had to 
be lowered soon after leaving this port. 

We understand, that when the master intends to insist on his contract, and the 
shipper is willing to comply on his part, that the master is bound to wait a reason- 
able length of time to enable the shipper to make a delivery of the freight ; and 
that if the circumstances of the case evince an indisposition on the part of the 
master to carry the goods at the stipulated price, that such indisposition is a tacit 
abandonment of the contract. The offer of the warehouseman to pay the master 
the difference between taking the salt from the warehouse and from the wharf, was 
an offer of full indemnity, and the master’s refusal clearly evinced an indisposi- 
tion on his part to carry the salt at the stipulated price, and he is, therefore, held 
to have abandoned tacitly his contract with the defendants, which precludes him 
from recovering damages in this case. 

It is, therefore, ordered, adjudged and decreed, that the judgment on the de- 
mand of the plaintiffs be reversed. And it is now ordered, adjudged and de- 
creed, that there be judgment on said demand, in favor of the defendants, with 
costs in both courts. 

Merrick, C. J. I concur, on the ground that reasonable notice was not 
given at the warehouse, for the delivery of the salt on the wharf. 


Same Case—Own an Appiication ror A ReE-HEARING. 


Laxp, J. The plaintiff has sued for freight on goods which he never carried, 
and consequently for a debt for which he admits the defendants never received 
any consideration. His case, therefore, is without any equities to sustain it, and 
if maintained at all, it must be on full proof of his demand, and on strict legal 
principles. 

When the plaintiff made the contract of affreightment with the defendants 
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he was aware that the salt was in a warehouse, and received from the defendants 
an order on the warehouseman for its delivery tohim. The conduct of the plain. 
tiff, after the arrival of his boat at the wharf, for the purpose of taking the galt 
on board, was of such a character, as to induce us to say that, under the circum. 
stances, it evinced a clear indisposition on his part to carry the salt at the stipu. 
lated price. And a further consideration of the case, has satisfied us that his 
conduct was not merely a tacit abandonment of the contract on his part, but was 
an active violation of it, because, under the contract as shown by the pleadings 
and the evidence, no time had been stipulated within which the defendants objj. 
gated themselves to make a delivery of the salt. 

In contracts of affreightment, which do not stipulate a time for the delive. 
ry, the merchant or shipper is entitled to a reasonable time, after the ship or 
other vessel is ready to receive on board the goods, to make a delivery of the 
same ; and he is entitled to this delay, whether the contract of affreightment be 
by charter-party, or for the conveyance of goods in a general ship or other 
vessel. Smith’s Mercantile Law, 380, 389. And as the plaintiff, under his cop- 
tract, was bound to wait a reasonable time for the delivery of the salt after the 
arrival of his boat at the wharf, and as he failed so to do, as shown by the eyi- 
dence, we adhere to the opinion, that he has no right of action against the de- 
fendant for the recovery of damages. 

In the case of Holly et al. v. Kennett & Co., in Opinion Book, No. 26, p. 303, 
which is supposed to be contrary to the decision in this case, the contract of 
affreightment stipulated a specific time within which the delivery was to be made, 
and non-performance on the part of the defendant appears to have been conceded, 
and his consequent liability not contested. 

The plaintiff, however, has sought to supply the want of a stipulation as to 
time in his contract, by the proof of a custom which he contends bound the de 
fendants to give notice to the warehouseman to turn out the salt on the wharf 
for delivery, before the arrival of his boat on the day of her departure. The evi- 
dence which he offered is insufficient to establish any such custom in the sense of 
Article 3 of the Civil Code, which declares that customs result from a long se- 
ries of actions constantly repeated, which have, by such repetitions, and by unin- 
terrupted acquiescence, acquired the force of a tacit and common consent. The tes- 
timony of the warehouseman disproves the existence of the custom contended for. 
His language is : “The warehousekeepers receive orders for the delivery of goods 
from boats and merchants, but more frequently from the merchants.” 

As the plaintiff had contracted for the carriage of the salt with a knowledge 
that it was in the warehouse, and had obtained from the defendants an order on 
the warehouseman for its delivery to him, the Chief Justice was opinion that the 
duty of giving notice to the warehouseman devolved upon the plaintiff, and based 
his concurrence on this special ground. 

Re-hearing refused. 
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Bernarp Granam v. Exniza J. Eacan. 


Where the plaintiff in execution is the purchaser of property sold under execution of a judgment sub- 
sequently reversed on a devolutive appeal, he is obliged to restore the property itself, and place the 
defendant in the same condition he would have occupied if no such judgment had been obtained 
against him. It is a proper case for the restitutio in inlegrum. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Durant & Hornor, for plaintiff and appellant. C. Roselius and F. Dugué, 
for defendant. 

Merrick, C. J. This case presents a question of law. The case may be 
briefly stated as follows : 

The plaintiff having obtained judgment against the defendant, she prosecuted 
a devolutive appeal to this court, her suspensive appeal having failed for want of 
sufficient security. 

During the pendency of the appeal, the plaintiff issued his execution, and 
bought certain property as the property of defendant under the same, for the sum 
of $4000. He deducted the amount of his judgment, $2,093 63, and deposited 
the remainder with the Sheriff, where it still remains. 

On the appeal, the judgment of the lower court was reversed, and one rendered 
in favor of the defendant as of nonsuit. The present proceeding is a rule upon 
the plaintiff to show cause why he should not restore to the defendant the pro- 
perty which he had bought under the execution issued upon his judgment, which 
had been annulled by the decree of this court. 

The rule having been made absolute, plaintiff appeals. 

The plaintiff relies mainly upon the case of Baillo v. Wilson, 5 N.S. 214, as 
enunciating the principles of law which ought to govern this case. We will con- 
sider that case hereafter. 

It is evident, that sales made pending a devolutive appeal may present two 
aspects : 

Ist. Where a third person buys under the execution, and, 

2dly. Where the judgment creditor and appellee buys the property. 

In the first case, it is reasonable that the innocent purchaser who has parted 
with his money upon proceedings apparently valid at the time, should not be 
prejudiced by the subsequent change of affairs by the reversal of the judgment. 

But the case is not the same where a creditor, whose demand has been declared 
by a tribunal in the last resort, to be unfounded. He has not parted with his 
money, and at the termination of his unjust suit, he ought not to be placed in a 
better conditicn than he would have been, if he had not attempted to obtain 
what did not belong to him. 

It cannot be disputed that, whether the supposed judgment creditor is in re- 
ceipt of the money by the sale of the property of the defendant to a third person, 
or he has obtained, by his own bid, the property itself, pending the devolutive 
appeal, he owes restitution to the party who has succeeded in reversing his judg- 
ment. The only question which can be raised is as to the mode in which restitu- 
- tion shall be made. 

In the first case, the only restitution he can make, is to return to the appellant 
13 
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the price which he has unjustly obtained by the sale of his supposed debtor’s 
property. In the second case, he can do more : he can restore the property itself, 
and place the appellant in the same condition he would have occupied if he had 
not been harassed with an unfounded demand. 

This is precisely what is meant by the restitutio in integrum. If there be 
ground for restitution at all, there is the same ground for a complete restitution, 
a restitution in integrum. 

Mackeldey, speaking of the restitution of the Roman law, says : “ Lorsque la 
restitution était accordée au demandeur, il rentrait également dans ses droits et 
actions primitifs, comme s’il ne les avait jamais perdus.” Partie Générale, see, 
228, ITI, ed. 1846. 

We are not aware of any provision of positive law which gives the party who 
has obtained the reversal of the judgment against him a right to restitution 
against the acts of his adversary under an execution ; yet our courts have not 
hesitated to apply equitable principles, which the Code supposes to exist, so far 
as to compel the appellee to restore whatever money he has made upon his 
execution. The principles which admit the action at all require a perfect res. 
titution. 

Thus Ulpian says: “ De in integrum restitutionibus, utilitas hujus tituli non 
eget commendatione ; ipse enim se ostendit. Nam sub hoc titulo plurifariam 
praetor hominibus vel /apszo, vel circumscriptis subvenit ; sive metu, sive calledi- 
tate, sive aetate sive absentie inciderunt in captionem.” 

Paul adds : “ Sive per status mutationem aut justum errorem.” 

So Modestinus : “ Omnes in integrum restitutiones, causa cognita a pretore 
permittuntur : scilicet, aut justitiam earum causarum examinet, an vere sint, 
quarum nomine singulis subvenit.” Dig. IV, T. 1, L. 1, 2, 3. 

Assuming, therefore, that equity requires, that after an erroneous judgment 
has been annulled, the parties should be placed as nearly as possible in the same 
condition they occupied before the erroneous decree, we will examine the grounds 
upon which the argument is based which compels a restitution of the price of the 
thing sold, and not the thing itself, where the appellee has been the purchaser. 

The argument of the case of Baillo v. Wilson, already referred to, rests upon 
this: the Code of Practice says, as did the Act of 1803, “ The adjudication thus 
made has of itself alone the effect of transferring to the purchaser all the rights 
and claims which the party in whose hands it was seized might have had to the 
thing adjudged.” C. P. 690. If so, it is urged, the title thus transferred is ab- 
solute, and the courts have no authority to say on any subsequent event the title 
shall be divested. 5 N.S. 220. This argument proves too much, and is liable 


to be retorted. The same Code of Practice says, Art. 704, “ Where the Sheriff ° 


has sold for ready money, he shall, on simple demand, pay to the judgment 
creditor or his attorney the sum coming to him from the price of adjudication, 
unless the court enjoins him not to make payment ; and if there remain a surplas 
after the suing creditor is paid, as well as the costs, the Sheriff shall deliver such 
surplus to the debtor.” 

Now, (according to the argument,) the Code has expressly ordered the price 
to be paid to the creditor in execution, and the courts have no authority to say 
on any subsequent event, that he shall repay that which the law has given him 
in absolute terms; which is absurd. 

Again, a case may be presented where the judgment of the lower court has 
been only partially reversed, and the appellee’s demand is sustained in part. The 
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question is now asked, what disposition would be made of a sale pending an ap- 
peal in such a case, where the appellee became the purchaser ? 

The answer is plain : the restitutio in integrum is an equitable action, in which 
the court renders judgment according to the facts. If the property were sold to 
a stranger, and the appellee has received more than the judgment in the last 
resort awards him, he must restore the excess. So if there were a just ground 
for the sale, and he became the purchaser, it would seem he must restore the 
excess of the price. — 

It is further urged, that if the appellee could not obtain an absolute title, he 
would be precluded from bidding at the sale. It may be answered, he would be 
much more willing to bid, if he knew that he might relieve himself on the rever- 
sal of the judgment by the restoration of the property, and that he should not be 
compelled to raise money to pay the price. 

It is said that a revocation of a power of attorney does not revoke a previous 
sale under it. If we assume a case where the party making the power were not 
sui juris, it would have more analogy, and in such a case the sale might be 
rescinded. 

Again, Art. 988 of the Code of Practice is quoted to show that the judgment 
creditor may purchase at a Sheriff’s sale. The same Art. gives the judgment 
debtor the right to purchase also. But no one supposes that he is invested with 
a new title notwithstanding the positive provisions of Art. 690 relied on. Art. 
690, then, is subject to exceptions, as previously shown. 

We will now examine the common law cited in support of the decision in the 
ease of Baillo v. Wilson. 

At common law, the lands of the judgment debtor depending upon a feudal 
tenure, were not subject to execution. The goods and chattels (which included 
leases) were. Subsequently, the possession of lands was permitted to be seized 
under the writs of elegit and extent. Now, a quotation of the passages cited in 
the opinion in Ballo v. Wilson, will show that the doctrine at common law was 
not carried to the length supposed. 

The case cited from Croke James was that of Goodyere v. Ince, where a lease 
was delivered the plaintiff under an elegit. Ona reversal, the question was, 
whether the plaintiff in error should be restored to his lease, or the price for 
which it was delivered. “ All the court held that this sale should not bind him ; 
for there is a difference between this sale and a delivery upon an elegit to the 
party himself, and a sale to a stRANGER upon a fieri facias; for the fiert facias 
gives authority to the Sheriff to sell and to bring the money into court ; where- 
fore, when he sells a term to a sTRANGER, although the execution be reversed, yet 
he shall not by virtue thereof be restored to the term, but to the moneys, because 
he comes thereto by act in law. But the sale and delivery of the lease to 
the party himself upon an elegit is no sale by force of the writ delivered in 
extent, which being reversed, the party shall be restored to the term itself.” 
Cro. James, 246. This case is cited in Bacon’s Abridgment, verbo Error. 
M. No.3. And all the cases there cited appear to be of sales to strangers. 

Thus it is said, “ If a man recovers damages and hath execution by fiert facias, 
and upon the fieri facias the Sheriff sells to a srRaNGER a term for years, and 
after judgment is reversed the party shall be restored only to the money for which 
the term sold, and not the term itself; because the Sheriff hath sold it by com- 
mand of the writ of fieri facias. Ibid. 

So Tidd says, “ And so as the writ be not void, it is a good justification, how- 
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ever irregular, and the purchaser will gain a title under the Sheriff; for it would 
be very hard if it should be at the peril of the purchaser under the fieri facias, 
whether the proceedings were regular or not.” 2 Tidd, 936. (See also page 1129 
cited, which has no application). The “ purchaser” spoken of by Tidd is eyj. 
dently a stranger to the writ of error. 

It thus appears from the authorities cited, that they do not apply to the cage 
before us. 

The writ of fiert facias has been introduced into our system, it is true, from 
the common law. But it does not follow, that the rules governing writs of error 
on a reversal of a judgment are precisely applicable to a reversal on appeal un- 
der our system. 

On the contrary, in the case before us, it is evident that there is a case for the 
action of restitution. It then becomes a question, whether the judgment under 
it shall be partial or complete. We say, if there is ground for the action at all, 
it must, according to the principles of the civil law, be a restitutio in integrum, 
as far as the party has capacity to make such restitution. 

So far, we have considered this case, or endeavored so to do, upon legal prin. 
ciples. 

Now, the argument ab inconvenient: is as urgent in favor of the debtor as the 
creditor. 

The judgment debtor, by accident, as in this case, is sometimes prevented from 
taking a suspensive appeal. In other cases, he is too poor to give security. If 
he gives up property on execution, he waives his appeal. Our law, therefore, 
compels the appellant under a devolutive appeal to remain passive. He is, there- 
fore, subject to oppression, and sometimes injustice, unless the restitution is as 
ample and complete as the party occasioning the injury has power to make it. 

Judgment affirmed. 


Matte v. Bias. 


Where one slave kills another, the merits of the quarrel between them, and the fact of the slave killed 
being the aggressor, are immaterial, and will not be noticed in the decision of an action brought by 
the owner of the slave who was killed against the owner of the slave who killed him, for the value 
of the slave killed. 

The proof of the loss is sufficient to fix the liability in a case of this kind. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
M. Grivot, for plaintiff. Race & Foster, for defendant. 

Becuanan, J. The slave of plaintiff was killed by the slave of defendant, wil- 
fully, by wounds inflicted in a fight with knives. The merits of the quarrel be 
tween these slaves, and the fact of the slave killed being the aggressor, are indif- 
ferent to the decision of an action against the owner of the slave who killed, for 
the value of the slave who was killed. The use of deadly weapons in combat by 
slaves should be discountenanced. The fact of the loss is sufficient to fix the lia- 
bility in a case of this kind. 

Judgment affirmed, with costs. 

Voorutes, J., concurring. I concur upon the ground that the evidence shows 
that the defendant’s slave was guilty of an offence in killing the plaintiff's slave. 
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The owner of slaves is responsible for the damages caused by their offences and 
quasi offences. C. C. 180, 2300. 

Merrick, C. J., dissenting. This is an action brought to recover the value 
of aslave killed by a slave of the defendant. 

It appears from the evidence, that the death of plaintiff’s slave was the result 
of a combat, which he had in the first instance provoked, and which was volun- 
tarily renewed and continued with billets of wood, and finally with knives until 
the plaintiff's slave was mortally wounded. The plaintiff's slave was named Joe, 
and defendant's Jack. 

The attention of the witnesses was first attracted by Jack’s running from a cof- 
fee-house, pursued by Joe, who was attempting to strike the other with his fist. 
Jack ran into the street and picked up a piece of rock, which he was prevented 
from throwing. He then ran to a wood pile on the side of the walk, and picked 
up a piece of wood, and Joe also seized a stick of wood, with which they aimed 
and warded off blows at and from each other. The billets of wood fell from their 
hands or were relinquished, whereupon Joe seized Jack and struck him three or 
four blows on the head with his fist; Jack ran from Joe towards a crowd of men, 
and obtained a knife and turned, and in a slow run or fast walk followed Joe, 
who was going in another direction. Jack had also a piece of rock which he 
threw at Joe when he got within about thirty paces of him, but the missile did 
not hit him. Joe turned to come towards Jack, and drew his knife from his 
pocket. As soon as they approached each other near enough, Jack aimed a blow 
with the knife at Joe, but missed him ; then they cut at each other, and the blood 
gushed from both. Jack was wounded in the head, and Joe was mortally stabbed. 
“The scuffle (that is fight from first to last) lasted ten or fifteen minutes.” 

It is evident that both slaves were in the wrong, and both were violating the 
law and disturbing the peace. If defendant’s slave had been killed by the plain- 
tiff’s, the former would have had the same claim (if the action be maintainable) 
to indemnity from the plaintiff that the latter now has from the defendant. If, 
therefore, the defendant be responsible to the plaintiff, it is but the result of an 
accident. The cast of the die might have made plaintiff in turn responsible to 
the defendant. The Civil Code makes the master responsible for the offences 
and quasi offences of his slave (C. C. 2300, 180), and we are called upon to say 
whether this is one of those cases contemplated by the Code, the slave of the 
plaintiff having participated in the same offence. 

If two white men had been in the place of these two negroes, their wounds not 
being mortal, and there being no impediment to their actions, neither could have 
succeeded against the other, because both would have been in the wrong. Slaves 
not being devoid of reason, but having a will to control their actions, are not 
looked upon as inert matter which may sometimes be driven about by the ele- 
ments, but as intelligent beings, who are responsible to the law for their unlaw- 
ful acts. Hence, the master’s right of recovery for an injury done to his slave is 
made to depend frequently upon the volition and intention of the slave, who is 
not to be treated as an inanimate thing. For example, a slave is found, as an 
aggressor, violating the law, as in the case of burglary, robbery, or an attempt 
-to murder, and is slain under such circumstances as would justify the taking of 
the life of a freeman. He is not looked upon merely as a thing, the property of 
his master, but as a responsible being who has brought the injury upon himself 
and owner, and his unlawful intentions become the justification of the party who 
has taken his life. 
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So too, a slave carelessly drives his cart across a railroad track, and is killed 
by the locomotive. The Railroad Co. is not responsible, because the negro ig in 
the wrong. Lesseps v. The Pontchartrain R. R. Co., 17 La. 363. Another lays 
himself upon a railroad track and goes to sleep, and is killed by the cars. The 
company is not responsible, because the slave was guilty of neglect. Fletas y, 
The Pontchartrain R. R. Co., 8 La. 340. : 

It is then apparent, that a party’s right to recovery for the loss of his slaye 
depends in many cases upon the question whether the-slave, for which he claims 
recompense, has or has not acted lawfully and prudently, or whether he has 
not brought the injury upon himself by his negligence, his malice or felonious 
intent. 

If it be said that the defendant’s slave has been guilty of an offence or quasi 
offence, and therefore his master, under the letter of the Article of the Civil Code, 
is responsible, the answer is, that the slave of the plaintiff was likewise a party to 
the same act, the same affray ; and where two parties are equally guilty and 
equally in the wrong, this court will not sit to adjust the consequences of crime 
or iniquity between them. 

In the case of Fletas v. The Pontchartrain R. R. Co., 18 La. 340 (where a 
slave went to sleep upon the railroad track and was killed by the cars) it was 
said by this court that, “in cases like the present, where the accident may be 
attributed to the fault or neglect of both parties, the plaintiff cannot recover.” 

“ In the case of a collision between two vessels, Lord Tenterden, Chief Justice, 
says, in summing up the case to the jury, the question is, whether you think the 
accident was occasioned by want of care on the part of the crew of the Robert 
and Ann (the defendant’s vessel)? If there was want of care on both sides, the 
plaintiffs cannot maintain their action ; to enable them to do so, the action must 
be attributable entirely to the fault of the defendant.” 18 La. 340. 

I see no reason to doubt the correctness of this decision; and as the conduct 
of plaintiff’s negro cannot be justified in this brutal affray, it seems that the loss 
must fall upon the owner. We have already said, to hold otherwise would be to 
rest the right of the parties upon an accident, viz, the unfavorable result of the 
combat ; and under this view of the case, we find a decision of the court of cass 
tion which has some analogy. 

Article 1385 of the Napoleon Code, which makes the owner of an animal 
responsible for the damage which it causes, is absolute, and the owner cannot 
relieve himself by surrendering the animal as under our law. But it has been 
adjudged that where, by common accord of the proprietors, two animals have 
been put in a pasture together without any keeper, and one of the animals occa 
sions an injury to the other, the proprietor is not responsible for the injury, be 
cause in fact the chances of accident were the same for all parties, and both were 
voluntarily exposed, and the plaintiff could not find in a fact which was common 
to both the basis of an action, in order to complain of the consequences of a state 
of things which he himself had accepted. (Arrét du 2 Juillet, 1851, ch. civ., S+ 
rey, 51, I, 447. 

I think, therefore, the judgment ought to be reversed, and judgment rendered 
for the defendant. 
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W. P. Rozserts v. Jonn Rirey. 


The common carrier may restrict his liability by express special contract. 

It is not necessary that the contract of affreightment should be in writing, and parol evidence of 
any special agreement is, therefore, admissible. 

Acommon carrier is, notwithstanding a special agreement, liable for the carelessness or unskillfulness 
of his crew. The injury being proved, the burden of proof is on the carrier to show that it was 
caused by accident or vis major, or where the shipper has, by contract, undertaken the exclusive 

management of the things shipped during the voyage, then it must be shown that the injury has 
occurred by the fault of the shipper or his servants. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 

J. A. Rosier, for plaintiff. J. McConnell, for defendant and appellant. 

Bucuanan, J. The plaintiff sues for damages occasioned to horses shipped 
on board the defendant’s steamboat at Trenton, La., and carried to New Orleans 
for him. He alleges, that the horses were injured in getting them aboard and 
ashore, through the fault of defendant, a common carrier, and his servants. 

The defendant, besides the general issue, specially pleads that the agreement 
between plaintiff and defendant was, that the horses were to be under the exclu- 
sive management and control of plaintiff during the voyage; that plaintiff ac- 
companied the horses to New Orleans; and that the damage complained of, was 
owing to the fault of plaintiff, who attempted to move one of the horses ashore, 
without paying the freight bill, and in so doing, injured the horse. 

Two witnesses, the second Clerk and the Pilot of the boat, were offered by 
defendant, to prove the special agreement limiting his obligations as common 
carrier, alleged in the answer. The admissibility of evidence for such a purpose, 
was objected to by plaintiff; and the objection being overruled, a bill of excep- 
tions was reserved. 

The American authorities maintain the right of the carrier to restrict his lia- 
bility by express special contract. Flanders on Shipping, sec. 461; Angell on 
Carriers, sec. 220, sec. 59 and notes; 6 Howard 382. 

The contract between the parties was not reduced to writing. It is certainly 
much more desirable that a bill of lading should be drawn, especially when a 
modification of the ordinary obligations of the carrier is stipulated. But there 
is no law which requires the contract of affreightment to be in writing. There- 
fore, the objection made by plaintiff to the introduction of parol proof of the 
special agreement, is overruled. It would be otherwise, were there a bill of lading 
in the record. 

The evidence shows, that the horses were under the care of the plaintiff during 
the voyage. But they were certainly brought on board by the crew of the boat ; 
and the testimony (which is contradictory) leaves it in doubt whether they were 
not also taken ashore, by the crew. The pleadings of defendant admit (what 
could not indeed be denied) that the defendant, notwithstanding the special agree- 
ment proved, is liable for the carelessness and unskillfulness of the crew. 

The injury to the animals being proved, the burden of proof was on the car- 
rier, to show that the injury was caused by accident or vis major, (C. C. 2725.) 
or in the peculiar case now presented, by the fault of the plaintiff or his ser- 
vants. 
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As the evidence on this point of the witnesses of plaintiff and defendant cop. 
flicts very essentially, and as those of defendant stood in a relation to the 
affirming them, which is not occupied by the witnesses of the plaintiff, we are 
unable to say that the District Judge erred in the conclusion at which he arrived, 
that defendant had failed to exonerate himself from liability for the injuries sus. 
tained by the plaintiff’s horses. Bond v. Frost, 8 An. 300. 

As to the amount of the damage, we think the judgment of the District Court 
has done justice. ' 

Judgment affirmed, with costs. 


Cyrot Gentis v. M. Buasco et als. 


The thirty days notice required by law to be given to the debtor, is a prerequisite to the institution of 
the hypothecary action. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
A. T. Steele, for plaintiff and appellant. G. LeGardeur, for defendants. 

Voorutes, J. The defendant, in his answer to the hypothecary action insti- 
tuted by the plaintiff, denied that the latter had given the thirty days notice to 
the debtor, and made amicable demand ten days previous to commencing the 
present proceedings 

There being no evidence that both these demands were given, as required by 
law, the District Judge nonsuited the plaintiff. 

This judgment is correct. The law requires the thirty days demand to be 
made as a prerequisite to the institution of the hypothecary action, whether the 
creditor resorts to executory process, or to proceedings via ordinaria. This is 
not an open question. Gravier v. Baron, 4 La. 240; Smith v. Blunt, 2 La. 135; 
Broussard v. Phillips, 6 N.S. 310; Williams v. Halloway, 4 La. 323; Robin v. 
Flower, 2 An. 721. In this last case the court said : “ Nothing is shown which 
can dispense the plaintiff from making the amicable demand required by law; 
and until it is made, he cannot maintain his action.” In that case, the want of 
amicable demand was alleged in the answer. 

It is, therefore, ordered and decreed, that the judgment of the District Court be 
affirmed, with costs. 
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Micuet Kyicut v. New Orteans, Operovsas & Great WEsTERN 
Rartroap Company. 


The rights, duties and obligations of the New Orleans, Opelousas & Great Western Railroad Company 
are created by express law, and until the Legislature shall by statute require them to enclose their 
road, or shall delegate the power to the parochial authorities, and they shall exercise the same, they 
will be under no obligation to enclose their road, or any part thereof, with fences or barriers. And 
if cattle stray upon the track and be killed or maimed by accident, it will bo damnum absque injuria, 
and the owner will have the loss to bear. 

In an action brought to recover the value of cattle killed on a railroad track by the cars, the plaintiff 
is as much bound to prove the fact of gross negligence and want of care on the part of the company 
or its agents, as he is to prove the fact of the killing. 


PPEAL from the District Court of the parish of Terrebonne, Roman, J. 
Goode & Aycock, for plaintiff. Connelly & Rightor, for defendant and ap- 
pellant. 

Laxp, J. The plaintiff alleges, that by reason of the gross negligence and 
want of care of the agents of the Railroad Company, and especially of the en- 
gineers, a great number of his cows and hogs, to the value at least of five hundred 
dollars, have been run over and killed upon the railroad by the locomotives and 
cars of the company. And that at different times during the years 1856 and 
1857, the company’s locomotives and cars ran over and killed a horse belonging 
to him worth two hundred dollars, and also ran over and killed a mule worth 
two hundred and fifty dollars, and maimed and crippled two other mules worth 
five hundred dollars, and prays for judgment aguinst the Company, for the sum 
of fourteen hundred and fifty dollars, in satisfaction of the damages sustained 
by him. 

The defendants, in their answer, after a general denial, aver that plaintiff trans- 
ferred to them the right of way over his land, with full knowledge of the pur- 
poses for which the road was intended to be used; and that plaintiff, with full 
knowledge that his animals caused serious injury to the road, and endangered the 
rolling stock and other property, and the lives of passengers and employees there- 
on, and that his animals were liable to be killed and maimed, has been iv the 
constant habit of allowing his horses, mules, horned cattle, &c. to trespass on 
their road and injure the same. And that, notwithstanding all their care and 
vigilance, their locomotives, on two or three occasions, came in collision with 
horses and other animals, at and near the plantation of plaintiff, whereby their 
cars were thrown from the track, and greatly damaged, and the lives of passen- 
gers and employees endangered. 

The defendants further aver, that they have suffered damage by the trespass of 
plaintiff's animals upon their road, and by collisions with them, in the sum of fif- 
teen hundred dollars, for which they pray judgment in reconvention. 

These issues were tried by a jury, who found a verdict in favor of the plaintiff, 
and which was confirmed by the judgment of the lower court, for the sum of six 
hundred and thirty-three dollars, with five per cent. per annum interest from judi- 
cial demand. 

The case is before us on the appeal of the Railroad Company, and the plaintiff 
urges the affirmance of the judgment on the following grounds : 

First. That the defendants were bound to enclose their track with a fence, and 
14 
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that, having failed to do so, they are liable for injuries to cattle, without proof of 
any other default. 

Second. That if the defendants were not bound to fence their track, negligence 
and want of proper care will be presumed from the fact that cattle were injured, 
and that the burden of proof of due diligence and care is on the defendants, 

Third. That if the burden of proof to show negligence is on the plaintiff, the 
evidence in the record is conclusive. 

I. The plaintiff does not contend that the charter of the Railroad Company, or 
that any other act of the Legislature requires the defendants to enclose their road 
with a fence; but insists that, as it was lawful for him to permit his cattle to 
run at large over any land not enclosed by a fence built according to law; and 
that as tiie owners of land in the parish of Terrebonne, where the alleged tres- 
passes were committed, were bound by the parochial regulations to enclose their 
fields of cane, corn, &e., with substantial fences in the manner prescribed by the 
ordinances ; and that, as the owners of land in that parish were prohibited from 
maltreating or injuring any animal that might stray, or enter upon their fields, 
not enclosed in accordance with the police regulations of the parish, that the de- 
fendants were bound by such regulations cither to fence in their road, as a field, 
or to pay damages for injuries to cattle, upon it. 

The ordinances in question do not apply to lands owned and used for the pur- 
poses of a railroad, nor to the lands of individuals, unless they be in a state of 
cultivation, and then only to the fields, or parts thereof actually cultivated. The 
rights, duties and obligations of the Railroad Company are created by express 
law, and until the Legislature shall, by statute, require them to enclose their 
road, or shall delegate the power to the parochial authorities, and they shall exer- 
cise the same. the defendants will be under no obligation to enclose their road, or 
any part thereof, with fences or barriers. And if cattle stray upon the track, 
and be killed, or maimed by accident, it will be damnum absque tjuria, and the 
owner will have the loss to bear. 

Il. The plaintiff alleges, that by the gross negligence and want of care of the 
agents of the defendants, he was damaged in the manner and form specified in his 
petition, to the amount of fourteen hundred and fifty dollars. The general rule 
of law requires the plaintiff to prove all the facts necessary to constitute his 
cause of action against the defendant, and the latter is not bound to adduce any 
evidence to disprove the allegations against him, until the former shall have made 
out by proof a prima facie case. The cause of action set out in the petition is 
within the operation of the general rule of law, and the plaintiff was as much 
bound to prove the fact of gross negligence and want of care alleged by him, as 
he was bound to prove the fact of killing itself. ‘The law never presumes the 
willful omission of duty, from the proof of a fact which in the ordinary course of 
business may, and does often happen from accident, when the party’s liability for 
the consequences of the fact depends not on the nature of his business, or employ- 
ment, but on the fact of his negligence, or want of proper care. 

ILI. The plaintiff, however, lastly contends, that the evidence in the record is 
conclusive as to the facts alleged in his petition. He has proved that a mule and 
horse belonging to him were killed in the day time by the cars of the Railroad 
Company; and he has also proved that two cows were killed, and two mules 
were maimed and crippled, in the vight time. In relation to the mule and horse 
killed in the day time, the evidence is sufficient to sustain the verdict and judg- 
ment, on the ground of negligence and want of care in the employees of the Com- 
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pany. But in relation to the cows killed, and the mules maimed at night, the 
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evidence is insufficient to fix the liability of the defendants, on the ground of the OrriovaasR. R. 


gross negligence of their agents. The evidence shows, that the mule and horse 
killed in the day time were worth the sum of two hundred and twenty-five dol- 
lars, and for this amount the plaintiff is entitled to a judgment. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be reversed, and that the verdict of the jury be set aside. And it is now 
ordered, adjudged and decreed, that the plaintiff recover of the defendants the 
sum of two hundred and twenty-five dollars, and costs of the lower court. And 
it is further ordered and decreed, that the reconventional demand of the defen- 
dants be rejected, and that the costs of this appeal be paid by the appellee. 


’ 


Tar Crry or New Orveaxs v. Toe Mecnanics’ axp Trapers’ Bank. 


The Act of the Legislature requiring the City Council to pass an ordinance levying a special Rail- 
road Tax in the month of January of each year, is merely directory as to the time, and such ordi- 
nance is valid, although passed at a later period. 

The Act of the 20th March, 1856, was not intented to repeal the Act of the day previous, they can be 
construed together. . 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Laville & Morel and Hunt & Denegre, for appellant. L. Pierce, for defen- 

dant and appellee. 

Merrick, C. J. This case cannot be distinguished from the case of the same 
plaintiffs against the Southern Bank of New Orleans, just decided, ante p. 89. 

There are, however, one or two points in the briefs of the learned counsel for 
the defendant, which require notice. He urges that the ordinance of 23d of 
February is void, because not passed in January, as directed by the 117th sec- 
tion of the Act. In answer .to this objection, the statute has not pronounced 
this penalty. On the contrary, all other ordinances passed by the Council, ex- 
cept one, are declared invalid until this particular ordinance in question shall 
have been passed. And the obvions meaning of the law is to compel the Coun- 
cil to make provision to pay the interest upon the railroad bonds before any 
other business should be transacted. It would be strange, if a law passed for 
the purpose of protecting the credit of the city should, by reason of its com- 
manding a thing to be done at once, be defeated because any obstacle had inter- 
posed to prevent its accomplishment so soon as contemplated. It is obvious 
that the Legislature did not intend to make void the ordinance if passed in 
February, because it declares all other ordinances which shall be passed after 
the first day of January of each year, and before this ordinance, void. And the 
construction contended for would render void all municipal legislation, if by 
any accident this particular ordinance should not be passed in January of each 
year. 

Again, it is urged that the tax did not become due until after the 19th day of 
March, 1857, and consequently, the taking effect of the repealing law. 

If there be anything in the objection, the answer is in the fact that the special 
Railroad Tax was payable the first day of March. See sec. 106, amended in 
1858, p. 1. 
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It is also urged that the ordinance of 23d February, 1857, was not intended 


Mecu. & Tra. Bx. to include the capital of the banks, because it is assumed they were never 


assessed. The contrary, however, appears to be the fact, for the supplemental 
assessment would have been unnecessary had capital of bank been embraced in 
the first. 

Again, if the 7th section of the Act of 1850, p. 139, be considered as still ip 
force, it cannot affect the present question, because it is made the duty of the 
Council to pass an ordinance for the purpose of levying a special railroad tax 
at the session in January. See sec. 117. 

There is no reason to suppose that the Act of 20th March was intended to 
repeal the Act of the day preceding, viz, 19th of March, 1856. They can be 
construed together, and are parts of the system then in the mind of the law. 
giver. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is now ordered, adjudged and 
decreed, that the plaintiff do recover and have judgment against the said Me 
chanics’ and Traders’ Bank, for the sum of two thousand two hundred and eight 
dollars, with interest thereon at the rate of one per cent. per month from the Ist 
day of June, 1857, until paid; and that said defendant pay the costs of both 
courts. 

Bucwanay, J., dissents in part, for reasons given in City v. Southern Bank, 
ante p. 92. 


RPP PAPA PAPAL PAP PAOD. eee 


A. L. Gatves v. Pacer, Bacon & Co.—S. L. M. Bartow, Intervenor. 


A copy of an assignment under private act which is in existence, and under the control of the party in 
whose favor it is made, is not admissible in evidence. 

An intervenor must always be ready to exhibit his evidence ; he cannot be permitted to retard the 
principal suit. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
Dwight Martin, for plaintiff. Waples & Eustis and Charles B. Singleton, 
for garnishees. Benjamin, Bradford & Finney, for intervenor, appellant. 

Cote, J. The facts of this case are stated in the reasons for judgment assigned 
by the Judge of the District Court : 

“ The plaintiff, A. L. Gaznes, attached funds in the hands of James Connolly 
& Co., as property of the defendants, Page, Bucon & Co. 

William Frisby attached funds in the Sixth District Court of New Orleans, 
in the hands of James Connolly & Co., as the property of Page, Bacon & Co., 
and obtained judgment for $2,500 and costs, with privilege on the property 
attached ; the rights of the various parties claiming said funds to be ascertained 
contradictorily in the suit of A. L. Gaines v. Page, Bacon & Co., in this court. 

There is no dispute between the two attaching creditors, A. L. Gaines and 
William Frisby, the former having first attached the funds. 

The controversy is between the two attaching creditors and the assignee of the 
defendants, S. L. M. Barlow, the latter having intervened and claiming the funds 
by virtue of an assignment executed in New York on the 3d of April, 1855. 

It appears from the assignment and from the testimony of the subscribing 
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witnesses, that only one member of the firm of Page, Bacon & Co. signed this deed of 
assignment, and the question arises, whether one member of a firm can make 
such an assignment, without showing the authority or consent of the other part- 
ners, Which has not been proved in this case. 

I am satisfied, that under the laws of New York, as expounded by the highest 
tribunal of that State, such an assignment is invalid, and if it be without effect 
at the place of its execution, it is inoperative every where, and, therefore, I 
consider that the property has not been divested out of the firm of Page, Bacon 
& Co., and that the assignee acquired no title under this assignment. 3 Sanford 
§. C. 284, 293; 3 Law Reporter (United States) 589; 17 Vermont (2 Wash- 
burn) 396.” 

From the judgment in pursuance of these reasons, the assignee has appealed. 

A copy of the assignment is in evidence, with the depositions of three wit- 
nesses, practicing lawyers in the city of New York, who prove its execution and 
delivery, and state, that in their opinion, the assignment is in accordance with 
the laws of the State of New York as to form, and legal and valid both in form 
and substance, under the laws of that State. 

No opposing evidence was offered upon the trial, as to the laws of the State 
of New York. 

It is unnecessary to express an opinion upon the question, whether one mem- 
ber of a firm can, in New York, make such an assignment, without showing the 
authority or consent of the other partners, as this case must be remanded. 

Upon the trial of the rule why plaintiff shoald not be first paid out of certain 
property attached in the hands of Connolly & Co., the assignee, Barlow, offered 
to prove the assignment by a copy of the original assignment. 

Frisby and Games objected to the copy, because it appeared that the original 
was in the possession of Barlow, and because the copy was not an authentic 
copy of the deed of assignment. 

The District Judge admitted the copy, and a bill of exceptions was taken to 
his ruling. 

The court erred. The assignment is a private act, is in existence and under 
the control of Barlow. 

The reason given for its non-production is, that Barlow may require the origi- 
nal, to execute his trust in New York or elsewhere. 

If the court of other States would not, under such circumstances, depart from 
the rule, which requires the production of the best evidence, there is no reason 
why our courts should be less stringent in their requirements. 

It is, therefore ordered, adjudged and decreed, that the judgment upon the rule 
taken on the 16th of January, 1858, be avoided and reversed, and this case be 
remanded to the lower court, to be proceeded with according to law. Appellees 
to pay costs of appeal. 


Same Case—Own a RE-HEARING. 


Becuanan, J. In the judgment rendered heretofore by this court in this 
case, we sustained the objection made to the admissibility of the copy of the as- 
signment, offered in evidence by the intervenor, Barlow, and admitted by the 
court below. 
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The District Court considered the legal effect of the assignment thus proved, 
and held it invalid as against the attaching creditors of Page, Bacon & Co, 

In the view that we took, in our previous judgment, of the question of eyj. 
dence, and which view is unchanged, the pretended assignment of defendants to 
the intervenor is not proved. Our previous judgment remanded the cause for 
error in the ruling of the District Court, as above stated. The judgment gives 
the intervenor an opportunity of producing, upon another trial, legal evidence 
of the assignment. 

The argument of the counsel of appellees, for a re-hearing, convinces us, that 
the intervenor is not entitled to this relief. The Code of Practice, Article 391, 
declares, that the intervenor must be always ready to exhibit his evidence ; that 
he is not to be permitted to retard the principal suit. In the present case, it ig 
clear, that if the intervenor was not provided, on the trial in the court below, 
with legal evidence of the assignment, which is the basis of his intervention, it 
was his own fault. He had the original of that assignment in his possession, 
and did not think fit to produce it ; but deliberately risked his cause in the Loui- 
siana court, upon a copy, reserving the original for the New York tribunals, in 
which, it is probable, his interest was involved to a larger amount than the judg. 
ment of the attaching creditors, who are before this court. The remanding of 
this cause, cannot but have the effect of retarding the suits of the appellees, 

It is, therefore, ordered, adjudged and decreed, that our judgment heretofore 
pronounced herein, be avoided and annulled. And it is now ordered, adjudged 
and decreed, that the judgment of the District Court be affirmed, with costs. 


T. Y. Brent, Son & Co. v. J. Tl. Snovsr. 


The laws with regard to the surrender of property, are merely remedial ; in such cases the law of 
the furum governs. 

Under our jurisprudence, a surrender made out of the State, of property situated here, cannot have 
any binding eflect. 

A surrender of property, made by a debtor in another State, does not make his debts due and exigible 
here, so as to relieve the creditor who seeks to attack the property in this State, from the necessity 
of swearing that he is about to remove such property out of the State before the falling due of his 


claim, as required by C. P., Art. 242. 


4 PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
A Gaither and McPheeters, for plaintiffs and appellants. 7. H. Kennedy, eu- 
rator ad hoc, for defendant. Charles A. Taylor, for intervenors. 

Voorutes, J. The plaintiffs, averring themselves to be the creditors of the 
defendant, petitioned for a writ of attachment, on the ground that their claim 
had become due, from the date of the surrender made by their debtor in the . 
State of Kentucky, the place of his residence. The oath taken by their agent 
is, first, to the fact of the agency, and then proceeds to state : 

“That James H. Shouse, to the best of his knowledge and _ belief, is indebted 
to the said 7. Y. Brent, Son & Co.,in the full sum of $10,000, with interest from 
July 22d, 1857, and that the same is due and owing ; and that the said James H. 
Shouse resides out of the State of Louisiana ; and that neither of the firm of T. 
Y. Brent, Son & Co., are in this State, but that all of the members are absent 
from this State.” 
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The petition states, that although the installments of the several bills of ex- 
change, signed by the defendant, have not matured, yet that the bills have be- 
come due and exigible by the voluntary surrender and cession of property, made 
by the debtor. 

“A curator ad hoc was appointed to represent the absentee, J. H. Shouse ; and, 
in the meantime, the firm of Twyman, Goodloe & Hoskins, the defendant’s as- 
signees in Kentucky, filed a third opposition, claiming the property in the hands 
of the garnishees, by virtue of the assignment. The curator ad hoc took a rule 
on the plaintiffs to show cause, why the whole proceedings should not be dis- 
missed. The ground assigned was, that “at the time of the filing of the suit, 
and issuance and execution of the attachment, no part of the plaintiff’s claim 
was actually due, and that the affidavit for attachment is not such as the law re- 
quires, when the debt is not due.” The District Judge having maintained the 
attachment, the case was subsequently put at issue by the parties, and trial had, 
resulting in a judgment of dismissal. The plaintiffs appealed. 

Testing these proceedings by the rules laid down in the Code and in the Acts 
of the Legislature, with reference to debts or claims, which are not due at the 
time, it is evident that the attachment was sued out wrongfully ; for the plain- 
tiffs have not alleged, nor have they sworn that their debtor was about to re- 
move his property out of the State, before the falling due of their claim. See 
(. P., Art. 243, as amended by the Act of 1826, p. 170, 3 7. 

On the other hand, if it be true, as contended for by the plaintiffs’ counsel, that 
the surrender of property made in Kentucky, had the effect to make the debt 
exigible, it would be upon the assumption that the surrender was a valid and 
binding one. In that event, giving full effect to this proceeding in insolvency, 
the case would be with the intervenor, whose title is derived from the assignment 
itself. 

The plaintiffs cannot show the maturity of their claim by reference to the 
surrender made in Kentucky, and then repudiate the assignment as affecting the 
transfer of the property under garnishment. But the laws with regard to the 
surrender of property, are merely remedial ; in such cases, the law of the forum 
should govern. Under our jurisprudence, the surrender made out of the State, 
of property situated in this State, cannot have any binding effect, and the whole 
matter is to be tested under our laws. It follows, then, that the proceedings re- 
sorted to in the present instance, were unauthorized as being premature. South- 
en Bank of, &c. v. Wood & Champlin, not reported. 

The plaintiff’s counsel contends, that inasmuch as no appeal was taken from 
the ruling of the District Judge, sustaining the proceeding by attachment, the 
appellees cannot now question the validity of the attachment ; but that the case 
must be determined on the merits. As the decree of the District Court could 
not have worked an irreparable injury, it had been idle for the curator ad hoc 
to have taken an appeal. The case comes up with all the interlocutory orders 
given in the inferior court, from which no appeal lies; the whole should be re- 
viewed. Nor is it material for the plaintiffs’ case, to determine whether the in- 
tervenor has, or has not, the right to question the validity of the proceedings by 


' attachment in this instance; they must make out their case against the absen- 


tee, in order to obtain a judgment against the property under garnishment ; and 
this they have failed to do. 

It is but just, however, to reserve the rights of the plaintiffs, as creditors with 
the vendor's privilege, as stated in their pleadings ; and, with this reservation, it 
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is ordered and decreed, that the judgment of the District Court be affirmed, 
with costs. 


Same Case—Own a ReE-HEARING. 


Vooruies, J. We adhere to our former opinion. 
It is, therefore, ordered and decreed, that our former judgment remain undis- 
turbed. 


ees ee 


Rizan & Lowpas v. Warren Prescorr. 


Where there is only a passive violation of a contract, by the contractors leaving the work before it 
was completed according to the terms of the contract, and the proof shows that the work could 
have been completed at no great expense, the putting in default is a prerequisite to the recovery 
of damages. 


PPEAL from the District Court of the Parish of Lafouche, Roman, J. 
E. W. Blake, for plaintiffs. C. Belcher, for defendant and appellant. 

Merrick, C. J. The principal question in this case is, whether the defendant 
has been put in mora, so as to enable the plaintiffs to recover damages for loss 
of time and for profits not made. 

The plaintiffs were the owners of a steam saw mill, with an “ upright” saw 
They entered into a contract with the defendant to attach to this machinery a 
circular saw, which the defendant warranted should cut 3,000 feet of lumber per 
day. It seems the upright saw was also to remain in its place to be used alter- 
nately with the circular saw, as occasion might require. The price was to be 
$350. 

The defendant attached a circular saw, but, on trial, it did not saw more than 
1,300 feet per day. This saw, it is made probable, might have been made to cut 
the quantity required by straightening and stiffening the saw, (by adding some 
washers,) and increasing the “ feed,” (so called,) and filing the saw. These changes 
would have cost, say, fifty or sixty dollars. 

It is in proof, that the plaintiffs never accepted the work, neither did the de- 
fendant tender or deliver the same to them. 

The proof of the putting the defendant zn mora is, that when Prescott was 
catching his horse to go to Thibodeaux, after au ineffectual trial of the mill, one 
of the plaintiffs sent some one to him to ask him, if he had completed his con- 
tract? And he made no reply. One witness says, he said he could do no more 
with the mill. Another says, he met the defendant returning to see what work 
was to be done on the mill, when he was arrested by the information that the 
plaintiffs had already taken down the work. 

In the interval, between the departure of the defendant to Thibodeaux and his 
returning, the plaintiffs having taken the opinion of some workmen, as to the 
capacity of defendant's mill, entered into a contract with other parties for the 
putting up of a larger circular saw, and a new carriage, &c., and the removal of 
the upright saw. This was, of course, more expensive than defendant’s con- 
tract. 
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Plaintiffs claim $1,400 damages for the loss of profits, &e., occasioned by the 
delay, as well as for money advanced the defendant. The latter reconvenes for 
the price of his work, according to the contract. The verdict and judgment 
were for plaintiffs for five hundred dollars, and defendant appeals. 

This case appears to us to be controlled by the case of Gobet v. Municipality 
No. 1,11 An. 301. The proof makes it at least probable that defendant’s mill, 
at no great expense, could have been made to cut the 3,000 feet specified in his 
contract. The plaintiffs to whom, according to their own testimony, the mill had 
not been delivered or by them accepted, ought, if they wished to claim dam- 
ages, to have put the defendant in default. The uncertain proof offered in 
this case, is not the equivalent of the putting in mora. 

The case of Lobdell v. Parker, 3 La. 330, differs from the present, in the fact, 
that the defective mill was there delivered the plaintiff, and the suit was to re- 
scind the contract and recover damages. 

The case of Morton vy. Pollard, 9 La. 174, presented a question as to the ad- 
missibility of evidence. It does not support the reporter’s note of the case, as 
cited in plaintiffs’ brief. 

We do not discover any proof in the record, of money advanced the defendant 
by the plaintiff. 

The defendant appears to stand in the same relation to the contract as the 
plaintiffs, and is in no better condition to recover. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that there be judgment in favor 
of the defendant on the plaintiffs’ demand, and in favor of the plaintiffs on the 
reconventional demand; and that the plaintiffs pay the costs of both courts. 


State or LovistaNa, ON THE RELATION oF H. C. Mitiavpoy, v. Tar 
JuDGE or THR Seconp Districr Courr or New Or.eays. 


The decision of the case of Simmons y. Judge of the Second District Court of New Orleans, 13 An. 
483, affirmed. 


N an application for a mandamus to the Judge of the Second District Court 
of New Orleans. P. A. Ducros, for relator. 

Merrick, C. J. This is a petition for a mandamus against the Judge of the 
Second District Court of New Orleans, to compel him to grant an order to con- 
voke a family meeting. While the petition shows that the Judge has refused to 
grant the order in question, it does not show that he refuses to render a judg- 
ment adverse to the demand of relator. 

The case, therefore, cannot be distinguished from the case of the State, on the 
relation of Simmons, against the same Judge, (13 An. 483.) and for the reasons 
given in that case, the petition must be dismissed. 

It is, therefore, ordered, that the petition in this case be dismissed, at the costs 
of the relator. 
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Strate or Lovistana v. Slave Brix. 


In the trial of slaves, Justices of the Peace do not act as jurors only, but as judges ; and under the 
plain provisions of the statute, they are competent, after a mis-trial, to sit again in the case, until 
the prosecution be at an end. 

The decision in the case of the Slate v. Ward, re-affirmed, to the effect that the fact of a juror having 
made up his mind as to the punishment to be inflicted on the prisoner in case of a verdict of guilty, 
does not eflect his competency. 


PPEAL from the Magistrates’ Court of the Ninth Ward of the Parish of 
Pointe Coupée. John Yoist, for State and appellee. T. J. & W.H, 
Cooley, for defendant and appellant. 

Voorutgs, J. The appellant asks the reversal of the judgment of the inferior 
court, because he was not allowed to challenge for cause the two justices, who 
sat in the case, and two jurors. 

I. He was twice tried by a special tribunal. The first time there was a mis- 
trial ; and, as on the second occasion the same Justices of the Peace were pro- 
ceeding to try the case before another jury, he challenged these Magistrates on 
the ground, that they had ulready acted in the premises. 

The Justices do not act as jurors only, but as judges, and it is now settled that, 
under the plain provisions of the statute, they are competent, after a mis-trial, to 
sit again in the case until the prosecution be at anend. State v. Lethe et als., 9 
An. 182; State v. Hannah, 10 An. 131; State v. Peter, 14 An. 521. 

II. The question is next presented, whether the jurors who have made up 
their mind as to the punishment to be inflicted on the prisoner in case of a ver- 
dict of guilt, are disqualified or incompetent. 

In the case of the State v. The slave George, 8 R. 538, the Court of Errors 
and Appeals held that this was a good ground for a challenge. At the Munroe 
term of 1859, the same question was raised in the cases of the State v. Bennett, 
and of the State v. Ward. In the former case, the court said: “ Even if the 
decision in the case of the State v. George be applicable to freemen, and a pere 
son be incompetent as a juror, if he has formed an opinion as to the nature of 
the verdict, so far as the punishment is concerned, still the question was not pro- 
perly put. The question, if admissible, ought to have been, whether he had 
formed such a deliberate opinion as to the nature of the punisment to be inflicted, 
in the event the prisoner was found guilty of murder, that it could not be affected 
or changed by the evidence.” 

The same question was raised on behalf of Ward, at the same term of the 
court. It was then decided, that an opinion formed as to the punishment to be 
inflicted, upon a hypothetical statement as to the guilt of the accused, did not 
disqualify a juror; for it could not be seriously contended, that a juror, who 
has not formed the least opinion as to the merits of the prosecution, can stand 
otherwise than as an indifferent juror between the State and the defendant. 
“ Tf,” says the court, “ the juror has not formed an opinion as to the guilt of the 
prisoner it is idle to inquire whether he has made up his mind as to the degree 
of punishment that should be awarded.” 

The opinion of the juror even as to the guilt of the prisoner, when his con- 
clusions are based upon a hypothesis as to the real statement of the facts, does 
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not disqualify him, if otherwise he stands indifferent. The Supreme Court of 
New Jersey held, “ that a hypothetical opinion, founded on the supposition that 
the facts detailed are true, is no cause of challenge.” Glover's case, 2 Green, 
195. , 

“Tt will be observed,” says Wharton, “ that some conflict exists as to the de- 
gree of bias necessary to exclude a juror, it having been held in New York, 
Iowa, and perhaps in Massachusetts, that the formation of an opinion based en- 
tirely on the assumption that a particular state of facts, as given by rumor, is cor- 
rect, is adequate for that purpose ; while it is said in Connecticut, Virginia, 
North Carolina, Georgia, Alabama, Mississippi, Tennessee, Indiana and Illinois, 
that the formation of a hypothetical opinion, dependent on the existence of facts, 
concerning the truth of which the juror had come to no conclusion, is not suf- 
ficient cause for principal challenge, provided he believes that such hypothetical 
opinion left no bias on his mind, and that on the production of new facts, he will 
be entirely open to conviction.” Wharton Cr. L., book ix, s. 3010. 

But be this as it may, there is another objection to the position, that when a 
juror has made up his mind as to the punishment to be awarded, he is disquali- 
fied. The proposition is stated too broadly ; for, says Wharton : 

“A challenge of a juror, because of his having formed and expressed an 
opinion on the question to be tried, can be made only by that party against 
whom it was so formed and expressed. It seems that the other cannot inter- 
pose.” Cr. L., book ix, s. 3012; State of Louisiana v. Bunger, 14 An. 461 ; 
State v. Benton, 2 Dev. & Bat. 196. 

Supposing, for instance, in a capital prosecution, the prisoner should challenge 
for cause, a juror, who has conscientious scruples against the death penalty, be- 
cause he answers that he has made up his mind as to the nature or degree of 
punisment which he will award. It is evident that the objection, from such a 
quarter, will not be sustained. And in the absence of knowledge on the part of 
the court as to what are the conscientious scruples of the juror, it could not be 
taken for granted, that his opinion militates against the prisoner, from the mere 
fact. of the existence of an indefinite opinion as to what should be the punishment 
awarded, in case a verdict of guilt be returned. 

The above remarks show the propriety and correctness in the ruling of Ward's 
case. Indeed, the decision in the case of the State v. George, is practically over- 
ruled in the cases of Ward and of Bennett ; and, it would have been preferable 
had the court so decreed, without reserving the point as to slaves. There can 
be no distinction between slaves and freemen in this respect; for when the jury 
has the discretionary right of commuting the punishment decreed by law, the 
competency of each juror, whether in the trial of slaves or of freemen, is to be 
determined in the same way, unless there be a special legislative enactment to the 
contrary. 

But, in overruling the case of the State v. George, upon the authority of 
which the prisoner has rested his case in taking his bill of exceptions, the court 
must at the same time grant him relief. Otherwise, the defendant will be taken 
by surprise in a matter involving his life. He would otherwise have been more 
particular in taking before us his complaint as to the existence of a bias or pre- 
judice in the breast of two of his judges. Justice, as well as humanity, dictates 
this course ; and we do so the more readily, that the extreme penalty of the law has 
been awarded, while upon a former trial the jury could not unanimously agree 
upon the fact of his guilt. 


Srate 
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Srate It is, therefore, ordered and decreed, that the judgment of the special tribu- 
But. nal be avoided and reversed ; and that this cause be remanded for a new trial in 
due course of law. 
Merrick, C. J., took no part in this case. 


Rosemoxp Dreas et als. v. Manvet Trex. 


Where the appellee has moved for and obtained the dismissal of an appeal, the case not having been 
tried on its merits, the appellant may appeal again if he claims the right to appeal within a year 
from the rendition of judgment 

Where an action has been brought to recover property, and at the time of the commencement of the 
suit one of the plaintif—fS had no interest in the title, having previously transferred his rights, but 
subsequently acquires interest by an act of retrocession—Held: Tuat the want of interest at the 
time of the institution of the action is a good ground for a judgment of nonsuit, and that the act of 
retrocession thus passed after the commencement of the suit is not admissible in evidence, 

Where two separate aad conflicting surveys of land had been made by the authority of the United 
States, the first of which had never been approved, but the parties had entered into a notarial agree 
ment to respect it in preference to the last—J/eld : That the parties are bound by this agreement 
so long as it remains in force, and has not been set aside by a direct action of rescission, 


At AL from the District Court of the Parish of Ascension, Duffel, J. 
LA A. Gentile, for plaintiffs and appellants. Mls & LeBlanc, for defendant. 

Merrick, ©. J. This is the second appeal taken in this case, and there is a 
motion to dismiss the same in consequence, as alleged, of the failure by appel- 
lants to prosecute the former appeal. ‘That appeal was dismissed on motion of 
the appellees, and cannot be considered as an abandonment of the appeal by the 
appellants. ‘The second appeal having been taken within the year, is valid under 
the authority of the case of Smith v. Vanhille, 11 La. 382. The motion is, there- 
fore, overruled. 

This is another suit growing out of the surveys of certain back concessions on 
the Lafourche, made by Grinage & Bonnet in 1822-1825, the history of which 
may be read in the several cases of Avttridge against E. Landry, G. Breaud, Du- 
gas. Breaud, Landry and Dugas, reported in 2 Rob., pp. 40, 72, 85; 4 Rob. 79, 
6 Rob, 478 and 482. 

The original frout concession of the tract claimed by the plaintiffs was con- 
firmed to one Como, and the rear concession was entered in the name of Charles 
Maurin. Between the years 1822 and 1825 inclusive, the back concession of 
this tract with some others was surveyed by the United States Deputy Surveyor, 
Bonnet, but this survey was never approved. Instead of protracting the side 
lines of the original concessions in their proper direction, they were made to de- 
flect, so that portions of each tract lay transversely in the rear of some other 
tract. In 1830, the United States caused a regular survey of the back conces- 
sions, by extending the side lines so as to embrace the quantity due to each front 
tract. - 

In 1833, the authors of the respective parties to the present suit, and some 
others entered into a notarial agreement to respect and maintain the lines run by 
Boniet. 


The land in controversy is that brought in conflict by the two surveys. See 


” Rob. 76 and 87. 
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The plaintiffs claim that the survey made and approved in 1830 shall prevail. 
The defendants say that the notarial agreement entered into before Jean Materre 
by the plaintiffs’ author, Jean Dugas, is obligatory upon the plaintiffs. It is as 
follows, Viz : 

« Lesquels comparans, considérant qu’il s’est élevé des difficultés de la part de 
certains acquéreurs de partie des doubles concessions acquises par les comparans, 
Jeurs représentans ou leurs prédécesseurs, sur les terres maintenant occupées par 
partie des sus-nommés, lesquels acquéreurs se refusent ou pourraient sc refuser 
par la suite & acquitter le prix des terres achetées par eux sous le titre de dou- 
bles concessions. En conséqaence, les dits Sieurs André Leblanc, Jean Dugas, 
Mazile Leblanc, Pierre Blanchard, Armand Landry, Simonet Leblanc, Ursin Le- 
blanc, Raphael Mollere, Valery Braud, Eugene Landry et Jeannet Landry décla- 
rent persister & maintenir et & considérer l’arpentage fait, les lignes tirées et les 
bornes posées par L. Auguite Bonnet, député arpenteur des Etats-Unis pour 
l'Etat de la Louisiane comme bons et valables par rapport a eux ou leurs ayans- 
cause. Bien entendu, cependant, que le Sr. André Leblanc déclare ne plus main- 
tenir le présent acte aussitdt qu'il s’éleverait des contestations judiciaires qui lui 
deviendraient préjudiciables et qui tendraient & changer la ligne inférieure de son 
habitation, telle qu’elle est maintenant, n’importe de quelle part puisse venir la 
dite contestation. Dont acte, &c.” 

The judgment of the lower court was a final judgment in favor of the defen- 
dants, and the plaintiffs appeal. 

There are two grounds which justify a judgment of nonsuit, instead of a judg- 
ment quicting defendant's title. 

The first is the fact, that at the time of the commencement of the suit Muriile 
Landry had no interest in plaintiff’s title, and the court erred in permitting the 
act of retrocession from the heirs of Henry Landry ta him, which was passed af- 
ter the commencement of the suit, to be offered in evidence. It is true, Murille 
Landry, after he had acquired title, might have intervened in the suit, but this 
right did not render valid his original suit. See C. P.15; 3 La. 300. 

The second ground is, that the plaintiffs cannot, in this form of action, and 
with their present allegations, and the present parties to this suit as defendants, 
attack the Materre act, which is a bar to their action so long as the same remains 
in force. 1 An. 38. As they are not permitted to question that act in this suit, 
so they ought not to be precluded by any judgment based upon it. 

Whether error or the violation of the rights of any of the parties to the act by 
the vendees of other parties to the same, will give rise to the action of rescission 
or to any other action, or whether such action may or may not be prescribed, are 
questions upon which it must not be inferred that we have formed any opinion. 

it is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that there be judgment in favor 
of the defendants as in case of a nonsuit, and the like judgment on the demand in 
warranty, the defendants paying the costs of the ‘appeal and their calls in war- 
ranty (which they moved to dismiss), and the plaintiffs all other costs of the 
lower court. 


DvuGas 


v. 
TRUXILLO. 
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Srate v. Josnua, a slave. 


Although the day fixed for execution by the magistrates before whom a slave has been tried fora capi. 
tal offence has elapsed, pending an appeal, on the judgment being affirmed, it is the duty of the 
Sheriff to execute the sentence. 


PPEAL from the Justice’s Court of the Parish of St. James. 
T. J. Semmes, Attorney General, for the State. 

Vooruiss, J. The prisoner was found guilty of the crime of committing a 
rape on the person of a white woman, and sentenced to be hung on the first Mon- 
day of August, 1859. 

This judgment must be affirmed. There is no bill of exception in the record, 
nor has the defendant’s counsel filed an assignment of errors. Besides, upon an 
inspection of the papers, we do not perceive any error, which might have avoided 
the proceedings. 

The day fixed for the execution of the prisoner has elapsed ; but the magis- 
trates who sat on the special tribunal, from which this appeal was taken, are re- 
ferred to the following cases as a guide in this matter: State v. Jonas and Sam, 
6 An. 695; State v. Oscar, 13 An. 297. 

It is, therefore, ordered and decreed, that the judgment of the inferior court 
be affirmed. 


Cuar.tes Jenkins v. New Orveans, Opetousas anpD Great Western 
Battroap Company. 


An action cannot be maintained by a railroad company against the owner of cattle, for damages oc- 
casioned by the cars coming in collision with the cattle on the road, while it remains uninclosed. 


PPEAL from the District Court of the Parish of Terrebonne, Roman, J. 
Goode & Aycock, for plaintiff. Connely & Rightor, for defendant and ap- 
pellant. 

Lanp, J. This suit is of the same nature as that of Michel Knight against 
the same defendants, ante p, 105. The plaintiff’s claim is for less than three 
hundred dollars, and not within the jurisdiction of this court. 

The defendants, in their answer, claim in reconvention, the sum of five hundred 
dollars for damages, alleged to have been occasioned by the trespass of plaintiff's 
cattle on their road, and by collisions with them. The plaintiff has the right to 
let his cattle run at large ; and so long as the road of the defendants remains un- 
inclosed, they will have no right of action against him, on the grounds stated in 
their answer. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court, on the reconventional demand of the defendants, be affirmed, with costs. 
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J. H. Pearson & Co. v Ricker & Pearson. 


Property acquired during the marriage, although purchased in the name of the wife, belongs to the 
community in the absence of proof that it was paid for out of the wife’s paraphernal funds. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
W. S. Stansbury, for plaintiffs. Michel & Koontz and Ogden & Leovy, for 
defendants and appellants. 

Merrick, C.J. The appellant states his case as follows : 

“ The plaintiffs having obtained judgment against defendants for thirty-two 
thousand one hundred and fifty-two dollars and ninety-two cents, caused certain 
squares of ground in the town of Rickerville, parish of Jefferson, to be seized and 
advertised for sale. 

“ Samuel Ricker, one of the defendants, as tutor of his minor child, filed a peti- 
tion of opposition to said seizure, in which he asserts that the property seized is 
the property of his said minor child.” 

“ The plaintiff, in answer to the petition of opposition, avers (in substance) 
that the property seized is the property of his debtor, Samuel Ricker, Sr., and of 
no one else, and that his seizure is legal and proper.” 

“The case being tried before a jury, they found a verdict in favor of J. H. 
Pearson & Co.” 

“It is respectfully submitted : That the Judge of the District Court erred in 
refusing to charge the jury that the plaintiff could not test the validity of the 
minor’s title to the property by an immediate seizure, but that he was bound to 
resort to a revocatory action to cause the title to be vacated, so far as it oper- 
ated to his injury. He should, by suit and judgment, have first obtained a de- 
cree subjecting said property to the execution of his judgment.” 

We shall confine ourselves to the consideration of the sole question presented 
by appellant’s brief. 

The proof shows that the interest in property partitioned was acquired during 
the existence of the marriage between the mother of the minor and Samuel Ricker, 
his tutor, and although taken in the name of the wife, in the absence of proof 
that it was paid for out of her paraphernal funds, belonged to the community. 
C. C. 2371. The subsequent partition of the property between the minor and 
third parties did not have the effect to divest the community of its ownership of 
the same. 

The judgment debtor and the tutor being the same person, the possession fol- 
lowed the title. 

The case, therefore, does not present the question of the seizure of property in 
the hands of a third person who has possessed as owner for more than a year, and 
who is entitled to maintain his possession under the possessory action, nor the 
case where the third person has, by a real though fraudulent sale, acquired title 
from the debtor himself. 

The question is one merely of ownership, and the opponent must recover, if 
at all, on the strength of his title. The revocatory action was not needed, for 
there was no title emanating from the debtor to be annulled. There was, there- 
fore, no error in the charge of the District Judge. 
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The question as to what title the plaintiffs have acquired by their purchase 
after the dissolution of the community is not raised in this case ; neither must the 
judgment of the lower court be construed as a bar to any right the minor may 
have in and to the said community, or any part thereof, inasmuch as his sole and 
separate title alone has been passed upon by the lower court. 

The judgment of the lower court is, therefore, as so understood, affirmed, with 
costs. 


F. Tarnzer, prayinc ror A Wart or Certiorart, v. THe JunGE oF tHe 
Tarp District Corrt. 


The jurisdiction of the District Court is to be tested by the value of the thing demanded, and not by 
reference to extraordinary matters, although the same may be used by way of proof, 

If the matter in dispute be really under three hundred dollars, the Supreme Court cannot take juris- 
diction by way of a writ of certiorari, any more than by a direct appeal, and Article 857 of the 
Code of Practice is so far inapplicable to it. 


N an application for a writ of certiorari to the Judge of the Third District 
Court of New Orleans. F. Taenzer, pro. per., relator. 

Merrick, C. J. Petitioner complains that the Judge has refused, in case of 
Marmu against him, to hear his witnesses, to prove a certain partnership to be 
worth over $300, and also that he refused to sign his bill of exception on the 
ground, that the case was not appealable. The proceeding in the lower court, 
according to petitioner’s allegations, was a mandamus to obtain possession of 
certain leased premises. 

As the constitutionality or legality of no tax, toll or impost, is drawn in ques- 
tion, and no fine, forfeiture or penalty, imposed by a municipal corporation, is in 
contestation, if the value of the lease be less than three hundred dollars, this 
court is without jurisdiction, although the premises may have been previously 
leased by the plaintiff and defendant as partners. 

The jurisdiction of the District Court is to be tested by the value of the thing 
demanded, and not by reference to extraneous matters, although the same may 
be used by way of proof. 

As this court derives its jurisdiction from the Constitution, and not from the 
Code of Practice, if the matter in dispute be really under three hundred dollars, 
it cannot take jurisdiction by way of a writ of certiorari any more than by a direct 
appeal, and Article 857 of the Code of Practice, is so far inapplicable to the 
Supreme Court. 

lf the matter in dispute be really over three hundred dollars, petitioner has 
mistaken his remedy. 

It is, therefore, ordered, that the petition for a certiorari in this case, be dis- 
missed at the costs of petitioner. 


tome 
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Tuomas B. Gatttarp, Under-Tutor, v. Jawes Foster, Tutor. 


The Act of 1855 was intended as a relief to tutors, by allowing the homologation of their accounts, . 
and giving to such a decree certain efficacy. But this Act does not free them from the control | 
which the Probate Court exercises over them by virtue of Art. 350 of C.C. They are bound to 
render an account whenever they receive orders to that eflect from the court, upon the suggestion 
of the under-tutor or any one else ; or they may, at their ‘option, render an account annually, and 
have the same homologated contradictorily with the under-tutor. 

The court cannot render a judgment against the tutor, in favor of the under-tutor, for any specific 
amount. , 


PPEAL from the District Court of the Parish of Madison, Farrar,-J. 
Stacy & Snyder, for plaintiff and appellee. JT. S. McCay and Peter Alex- 
ander, for appellant. 

Voorutes, J. The plaintiff, as tutor of his minor children, was sued by their 
under-tutor for a rendition of account, or statement of his administration. The 
judgment of the District Court being in favor of the latter, the former ap- 
pealed. 

The Civil Code, Art. 350, declares that : “The tutor is bound to give an ac- 

count of his administration at the expiration of the tutorship, and whenever he 
is ordered to do so by the Judge.” During the existence of the tutorship, the 
under-tutor, under the provisions of the Civil Code, had no right to claim, on 
behalf of the minors, a rendition of account; although, in an action to remove 
the tutor, the latter’s accounts were open to investigation, for the purpose of 
proving his mal-administration. Monget v. Walker, 4 An. 214; McGehee v. Du- 
puy, 7 Rob. 229; Bry v. Dowell, 1 Rob. 111. 
The Legislature of 1855, in the Act passed to facilitate the settlement of the 
accounts of tutors and curators, introduced some changes in this respect. This 
statute made it “ lawful for tutors and curators of interdicted persons and of absen- 
tees, to file annual accounts of their administration and to cause them to be ho- 
wnologated, in due course of law, contradictorily with the under-tutor of the 
tninors, and with a curator ad hoc of the interdicted person or absentee.” The 
Act goes on to determine what effect shall be given to such proceedings : “ The 
judgment homologating the accounts as aforesaid, shall be prima facie evidence 
of the correctness of the account homologated, in any settlement which may af- 
terwards be made with the minor, interdict or absentee.” Session Acts of 1855, 
p- 40. 

This statute gives to the under-tutor the right to stand in judgment, contra- 
dictorily with the tutor, when the latter presents yearly accounts of his adminis- 
tration ; and, in the second place, it specially authorizes the homologation of : 
these accounts. But the defendant contends that it is optional with the tutor to 
file an account ; and that he cannot be compelled by the court to do so. This is 
a forced construction of the law ; for, previous to the passage of this statute, the 
tutor might be compelled, during his administration, to render an account, al- 
though the court could not proceed to homologate it. 


’ + The 350th Article of the Civil Code says expressly, that the tutor is bound to 
J give an account of his administration, “ whenever he is ordered to do so by the 





.4 Judge.” This Article is a modification of Articles 469 and 470 of the Napo- 
Shen Code. “Tout tuteur,” says Article 469,” est comptable de sa gestion lors- 
16 
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qu'elle finit.” The first part of our Article is a litteral translation of the above, 
and the other part is substituted to the 470th Article of the French Code, which 
provides : , 

“Tout tuteur, autre que le pere et la mere, peut étre tenu, méme durant la 
tutelle, de remettre au subrogé tuteur des états de situation de sa gestion, aux 
époques que le conseil de famille aurait jugé & propos de fixer, sans néanmoing 
que le tuteur puisse étre astreint & en fournir plus d’un chaque année. Ces 
états de situation seront rédigés et remis, sans frais, sur papier non timbré, et 
sans aucune formalité de justice.” 

Toullier, in commenting on this Article, says : 

“ Les états de situation ont moins de solemnité ; mais ils suffisent pour mettre 
le subrogé tuteur en état d’exercer sur Ja conduite du tuteur, la surveillance dont 
la loi le charge, et de provoquer sa destitution, s’il apercoit de Il’infidélité ou de 
Vineptie.” Vol. 2, p. 482, s. 1244. 

Our Code, different in this respect from the Napoleon Code, requires the tu- 
tor, whenever ordered by the Judge, to give an account of administration ; but 
is silent as to the manner in which this power is to be exercised by the Judge. 

In the case of Stafford et als. v. Villain et als., 10 La. 329, the court said : 

“ Tutors under an order of the Court of Probates, must, and without it, may 
exhibit an account of their administration, and the court may make certain or- 
ders thereon, but nothing authorizes it to homologate such accounts, so as to render 
them conclusive and binding on the minor ; for the law gives to the latter the 
right, until the expiration of a certain delay after he comes of age, to examine 
and contest all the accounts of his tutor. The court, therefore, can in no case re- 
lieve and discharge the tutor from his responsibility, as has been done in this 
case.” 

The Act of 1855, was intended as a relief to tutors in this respect, by allow- 
ing the homologation of their accounts, and giving to such a decree certain effi- 
cacy. But this Act does not free them from the control which the Probate 
Court exercised over them, by virtue of Article 350. They are bound to give 
an account whenever they receive orders to that effect from the court, upon the 
suggestion of the under-tutor, or any one else; or they may, at their option, 
render an account annually, and have the same homologated contradictorily with 
the under-tutor. 

The judgment of the District Court is, however, erroneous. The under-tutor 
was not entitled to recover a specific amount or sum of money from the tutor; 
but the proceedings in the court below should have been strictly to compel the 
tutor to give an account of his administration, and to have the same homolo- 
gated. 

. It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and that this case be remanded for further proceedings 
according to law ; the appellee paying the costs of appeal. 
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City or New Orteans v. Tot Union Bank or New Oreans. 


The 117th section of the Act of 1856, which was intended to amend an Act entitled “‘an Act to conso- 
lidate the city of New Orleans, and to provide for the government of the city of New Orleans, and 
the administration of the affairs thereof,’’ contemplated that the special railroad tax should be 
levied after the assessment roll was completed. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
W. O. Denegre, for plaintiff and appellant. Benjamin, Bradford & Fin- 
ney, for defendant. 

Merrick, ©. J. This case is similar to the cases of the plaintiff against the 
Southern and Mechanics’ and Traders’ Banks, ante pp. 89, 107. 

In speaking of the repealing Act of 1857, counsel seem to suppose that the 
ordinance of 23d of February, was a violation of the favorite policy of the 
State relative to the free banks. 

They say, “ to rescue this system, so soon as the Legislature was apprised of 
the attempt of the city to tax these free banks, the Act above quoted was 
passed ; not only to exempt them from taxation in future, but to exempt them 
from the payment of the tax already laid in contravention of a favorite public 
policy by the State.” So far from this being the settled policy in 1856, the 
Legislature, besides declaring capital to be property subject to taxation, said, in 
the 68th section, “ that all moneyed or stock corporations deriving a profit from 
their capital or otherwise, shall, for the purposes of the Act, be liable to taxa- 
tion on their capital, except such corporations as are now, by their charters, 
exempt from the same.” See also sec. 41, p. 147. 

In the case of the City v. The Southern Bank, we think we have shown that 
other persons had at least an equitable interest in the collection of the special rail- 
road tax. We may add, that an exemption from future municipal taxation is a 
very different thing from an exemption from taxes already assessed. 

The laws prohibiting the emancipation of slaves, took from the courts the 
power to decree the emancipation of slaves for the future (Acts, 1857,) just as 
the city is prohibited from assessing taxes in future on the capital of the free 
banks, and so far only the analogy holds good. 

It is supposed that the tax could not be levied after the assessment roll was 
completed. It is quite clear, by reference to section 117, that the Legislature 
contemplated that the special railroad tax should be levied after the assessment 
roll was completed, for such ordinance was to be the first passed in January, and 
the ordinary assessment roll was to have been delivered in December. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed. And it is now ordered, adjudged 
and decreed by the court, that the plaintiff recover and have judgment against 
the defendant, for the sum of $2,231, with interest thereon at the rate of one 
per cent. per month, from the first day of June, 1857, until paid; and that the 
defendant pay the costs of both courts. 

Bucuanay, J., dissents in part, for reasons given in City v. Southern Bank, 
ante p. 92. 
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Sr. Pauw’s P. E. Cuurcnw v. Giravp & Lewis et al. 


Where, by the terms of a contract, a certain amount is due to the contractors, sub-contractors and 
material men are entitled to be paid out of that amount on service of their attested accounts, although 
the contractors fail afterwards to comply strictly with their agreement. The proper test in such a 
case is : had the contractors complied with the stipulations up to the, time of the falling due of the 

installments for which the sub-contractors and material men had served their attested accounts? 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

L. C. & G. B. Duncan, James McConnell, C. Roselius and P. E. Bonford, 
for plaintiff.and appellant. J. B. & C. T. Bemiss, T. W. Collens, Cyprien Du- 
four, Walker & Pierce and Z. Latour, for defendant. 

Voorutes, J. The Congregation of St. Paul’s Protestant Episcopal Church 
contracted, on the 7th day of May, 1853, with Giraud & Lewis, for the erection 
of their church edifice at the corner of Camp and Bartholomew streets, in the 
city of New Orleans. The basement was to be completed by the first day of Oc- 
tober of the same year,—the church for worship, by the first day of January of 
the ensuing year—and the whole church by the first day of March,—under a 
penalty of $20 per diem. The contractors having failed to comply with their 
contract, were put in default by the plaintiffs, and thereupon abandoned the en- 
terprise. 

In the meantime, sub-contractors and material men had served their attested 
accounts upon the congregation, who, therefore, retained in their hands the sum 
of $3000 due to Giraud & Lewis under the contract. The present suit was then 
instituted by the plaintiffs, who were proceeding to have the building completed 
by other persons; and they made parties to these proceedings the contractors, 

- Giraud & Lewis, against whom a claim for damages is preferred,—and the sub- 
contractors and material men, whose claims are questioned as regards the plain- 
tiffs. 

The defence is, that the cause of the default of the contractors must be traced 
to an uncontrollable event,—the epidemic of the year 1853; that they were in 
law entitled to further time to complete the buiiding ; and that the refusal of the 
plaintiffs to extend further time, and their neglect to make payments, have com- 
pelled the contractors to abandon the contract. Then follows a plea in recon- 
vention for damages. The other defendants,—the sub-contractors and material 
men,—join in this answer, and claim to be paid the amount of their several claims 
out of funds in the plaintiffs’ hands, and to have their privilege recognized. 

Upon a careful examination of the facts of this case, we have come to the same 
conclusion as the Judge of the District Court. The plaintiffs have not proven 
any damages beyond those covered by the stipulations of the contract. On the 
other hand, the evidence shows that, at the time of the service of the claims of 
the sub-contractors and material men, there was due the contractors, under the 
contract, the sum of $3000 ; out of these funds, these parties are entitled to be 
paid rateably. Under the contract, this amount was due; and, although it be 
true that they cannot claim any thing beyond the contract, yet they are entitled 
to claim whatever was, at the time, due under the contract. 

The evidence does not substantiate the averment that, owing to the difficulties 
thrown in the defendants’ way by the prevalence of the yellow fever, they could 
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had, and probably had that effect; but it appears that the plaintiffs complied 
litterally with their stipulations as long as Giraud & Lewis were prosecuting 
their work ; the sum of $3000 was retained by them, because the sub-contractors 
had served their attested accounts. . 
The price stipulated to be paid to Giraud & Lewis, under the contract, was 
the sum of $35,500. The building was completed for the sum of $35,875, in- 
cluding the sum previously paid, of $17,599 ; but the real amount chargeable to 


the contractors under the terms of the contract is $14,980, which leaves a balance 
of $2,931 in their favor. But this amount must be deducted from that which 


they owe to the plaintiffs as damages, say $6,380, leaving a balance against them 


‘of $3,449. For this amount, judgment was rendered in the court below. 


It is, therefore, ordered and decreed, that the judgment of the District Court 


-be affirmed, with costs. 


Same Case—On a Re-HEarINec. 


Voornies, J. The decision of the court in this cause does not come in conflict 
with the ruling in Hale v. Wills, 3 An. 504, as the two cases do not present the 


-same state of facts. 


When Giraud & Lewis abandoned their contract, the item of $3000 was ius 


‘under the contract, and the right of the sub-contractors and material men had al- 
ready attached. The subsequent failure of the contractor cannot prejudice their 


claims. It is true that the plaintiffs obtain judgment against the defendants, 
Giraud & Lewis ; but it must be borne in mind, that the church was completed 
according to the contract, leaving a balance in favor of the contractors, and that 


_this amount was more than compensated by the damages, which were the result 


of the abandonment. It is evident, then, that at the time of the abandonment of 
the contract, there was really due, under the contract, the amount awarded to the 
sub-contractors and material men. The latter are not dependent on the future 
event of a strict compliance, ou the part of the contractor, with the terms of the 
contract. The proper test is: had the contractor complied with the stipulations 
at the time of the falling due of the installment, for which the sub-contractors and 
material men had served their attested accounts ? 

This was the case with the defendants in the present instance. The plaintiffs’ 


‘liability had, therefore, attached. 


The court had overlooked the fact that the plaintiffs were, under the contract, 
entitled to a deduction of ten per cent. on the item in question. This error must 
now be rectified. 

It is, therefore, ordered, that the judgment of this court be amended, so as to 
reduce to the sum of two thousand seven hundred dollars the item of three thou- 
sand dollars allowed to the sub-contractors and material men ; that, in all other 
respects, the judgment of the District Court be affirmed, the said appellees pay- 


not comply with the stipulations of the contract. The want of funds may have Sree 
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Jonny L. Mannine, Tutor, v. P. O. Ayravup et al. 


Where the plaintiff partially succeeds in an injunction suit, he is entitled to recover the costs of 
suit. 


PPEAL from the Fourth District Court of the Parish of Ascension, Duffel, J. 
Johnson & Denis, for plaintiff and appellant. J. H. Isley and Henry L, 
Duffel, for defendants. 

Lanp, J. The plaintiff enjoined the defendants, the Police Jury of the parish 
of Ascension, and a jury of frecholders acting under their authority, from opening 
and constructing a public road from New River to the Mississippi River, oppo. 
site Donaldsonville—on the ground, among others, that the road is located in 
part on lands belonging to the minors represented by him, and that the expro. 
priation of the lands for the purposes of the road, and the assessment of damages, 
as a compensation for the same, had not been made according to law, and were 
prejudicial to the interest of the minors. 

On this ground, the injunction was sustained, but dissolved as to the other 
grounds stated in the petition, and the plaintiff was condemned to pay the costs 
of suit. In this respect, the judgment is erroneous; where the plaintiff partially 
succeeds in an injunction suit, it must be on the ground of a legal cause of action, 
and as a consequence, is entitled to recover the costs of suit. 

It is, therefore, ordered, adjudged and decreed, that the judgment be reversed, 
so far as it condemns the plaintiff to pay the costs of this suit ; and it is now or- 
dered, adjudged and decreed, that the Police Jury of the parish of Ascension be 
condemned to pay said costs, and !that the judgment of the lower court thus 
amended be affirmed And it is further ordered and decreed, that the appellees 
pay the costs of this appeal. 
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Virtram Youne v. Francis L. Cook. 


The decision in the case of Evans v. Gray, 1 N. S. 712, re-affirmed to the effect, that when interest in 
a witness is established by evidence aliunde, it cannot be dispreved by his own testimony. 

Parol evidence is not admissible to explain receipts, where the receipt itself is the only legal evidence 
of a contract for the sale of real estate, and where the effect of the parol proof would be to substi- 
tute a parol agreement for the sale of an immovable in the place of the receipt 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Michel & Koontz, for defendant and appellant. E. Hiestand, for plaintiff. 
Merrick, C. J. The pleadings in this case are stated by defendant's coun 
sel as follows, viz : 
“ Plaintiff brought suit against Francis L. Cook, upon the following receipt, 
aunexed to the petition. 
‘Received from William Young, on account of two lots of land purchased 
from me in Algiers, in payment for which I hold his two notes, each for one 
hundred and fifty-nine dollars and thirty cents, due respectively on March 34, 
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1858 and 1859, one hundred and sixteen dollars and thirty-two cents, payment 
on account of above notes. Coox. 

‘New Orleans, Nov. 10th, 1857. 

(Signed) Francis L. Coox.’ 

«“ Francis L. Cook answered, admitting his signature to the receipt, but alleged 

that he was acting in the premises as agent for his brother, F. W. C. Cook ; that 
at that time, he was in the habit of signing his name as agent or attorney in fact 
for his brother, in which capacity he was employed ; but that in this instance, he 
accidentally and erroneously omitted to add beneath his signature the words, 
“agent or attorney in fact”; that William Young, plaintiff, well knew that 
Francis L. Cook was not acting for himself, but for his brother, whose agent he 
was, and plaintiff well knew that Francis L. Cook did not own the lots in ques- 
tion, but that they were the property of F. W.C. Cook, aud were by him sold 
to plaintiff for the price specified in the receipt. 

“ Francis L. Cook disclaimed all interest in the matters in controversy, and 
called in his brother, F. W. C. Cook, to defend the suit. . 

« F. W. C. Cook answered, that he was the owner of the lots of ground re- 
ferred to in the receipt on file ; that he sold them to plaintiff for the price there- 
in specified ; that he purchased, by authentic act, said two lots of ground, with 
twenty others, in square No. 13, in the town of Belleville, on the other side of 
the river, from R. B. Sumner, of this city, under an imperfect title, which the 
said Sumner bound himself to make good and perfect, as soon as possible ; that 
a copy of Sumner’s title to F. W’. C. Cook, was furnished to William Young, 
plaintiff, and that its defects were explained to him; that thereupon plaintiff 
purchased said two lots, upon the express condition to take such title as F. W. 
C. Cook had, and not to require a perfect title, util F. W.C. Cook had obtained 
a perfect title from R. B. Sumner. 

“ F. W, C. Cook asked for judgment over against Sumner, for having failed and 
neglected to perfect said title, as he had obligated himself to do. 

“ R. B. Sumner answered, admitting the sale to F. W. C. Cook, by notarial 
act, of the lots described in said act by an incumbered title, which he bound 
himself to make good as soon as he conveniently could ; alleged that he was un- 
able to comply with said agreement; and denied that Cook had ever demanded 
the fulfillment of the said obligation. 

“ Upon these pleadings, the parties went to trial.” 

Judgment having been rendered against the defendant, he appeals. 

He relies upon two bills of exception for a reversal of the judgment of the 
lower court. 

It is shown by the first bill, that the defendant and F. W. C. Cook, offered the 
former, F. L. Cook, to be sworn on his vir dire, to show that he was only a 
nominal party to the suit, in order to introduce the testimony of the witness on 
the merits, and that the witness was rejected because he was a party to the suit, 

_ and defendant could not contradict or vary the written agreement by parol, nor 
contradict the interrogatories taken pro confessvs. 

We see no error in the raling of the lower court on this point. The interest 
7 __ of the witness was shown aliunde, aud could not be removed by his own testi- 
mony. In Evans v. Gray, 1 N.S. 712, this court said, that : 

“ When the interest in the witness is established by evidence aliunde, and par- 

‘4 ticularly in such a case as this, by the very instrument on which suit is brought 

_ nd the party was apprised months before the testimony was taken or the trial 








SUPREME COURT OF LOUISIANA. 


gone into, that the objection would be made, we think it would be contrary to - 


principle, and quite unsafe in practice, to permit a witness who was, prima facie,’ 
incompetent, to do away that incompetency by his own declaration. There ig 
just as much danger to permit him to testify to that fact as to any other in the 
cause. And if he can be relied on as to tell the truth, whether he has been re. 
leased or not, he may be as safely depended on to give evidence in chief, without’ 
inquiring of him if he be competent.” 

The other bill of exception was taken to the rejection of the witness, James 
Graham, who was offered to prove that the receipt annexed to plaintiff's petition 
was signed in error, in not stating that he was the agent of his brother, F. W.’ 
C. Cook ; that F. L. Cook has no interest in this suit, and had no claim to the 
lots sold ; that the title in law was valid, wanting only certain probate proceed. 
ings to make it perfect ; that the receipt annexed to the petition is in error in 
stating that said two lots of ground are located in Algiers; that said lots are 
really located in Belleville, adjoining Algiers, and were lots Nos. 5 and 6, in 
square No. 13; that the promissory notes were signed in the presence of the’ 
witness, a Notary Public, who had drawn up an act of sale from F. W. C. Cook 
to William Young, to be signed by the parties whenever R. B. Sumner had given 
said F. W. C. Cook a good and perfect title to said property ; that the whole’ 
transaction arose at the instance and suggestion of said R. B. Sumner, who 
wished to dispose of said square of ground, to be re-sold to his workmen at the 
Belleville Iron Works, of whom plaintiff was one; that said R. B. Sumner has’ 
neglected to complete the title, and that the same could be done with little’ 
trouble and delay, and that this suit has been caused solely by the carelessness 
and neglect of the said R. B. Sumner. 

This evidence was also rejected, on the ground that it could not be received or 
admitted to contradict, explain, or enlarge the written instrument or vary the 
effect of the interrogatories on facts and articles taken as confessed. 

It is true, as contended for by defendant’s counsel, that parol testimony is ad- 
missible to explain receipts, but not where the receipt itself is the only legal evi- 
dence of a contract for the sale of real estate, and the effect of the parol proof 
would be to substitute a parol agreement for the sale of an immovable, in the 
place of the receipt. C. C. 2415. 

If the defendant had been permitted to prove the error in the contract as to the 
agency, and in the description of the lots, it would only have annulled the con- 
tract, which would have entitled the plaintiff to recover his notes and the con- 
sideration paid. 

But it is said that the testimony was admissible as against Sumner, to prove 
his /aches and violation of his obligation. 

As Sumner is no party to this appeal, it is idle to pass upon the question. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
appealed from be affirmed as to the parties before us ; the appellants paying the 
costs of the appeal. 


Same CasE—On an AppulicaTION For A ReE-HEARING. 


Merrick, C. J. An application for a re-hearing on the demand in warranty, 
has been filed, on the ground that R. B. Sumner was cited as appellee. 
We find we were misled by attending to the appeal bond in which the war- 
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rantor was not named as obligee, instead of referring to a citation, attached to 
~ one of the leaves of the record, which shows that R. B. Sumner was personally Cook. 
cited. 

On the merits of the demand in warranty, we concur with the District J udge, 
that the case is not made out, neither would the rejected testimony materially 
aid the defendant. 

Re-hearing refused. 


ees 


IN THE MATTER OF Peyton Bonn, Prayine ror a Monirion. 


When an appeal is taken from a decree. rendered on an application for a monition, confirming a tax 
sale, and neither the assessment roll nor the ordinance of the Police Jury levying the tax, nor any 
adjudication of the property or Sheriff’s deed has been offered in evidence, the decree will be 
reversed. 


PPEAL from the District Court of the Parish of Washington, Wilson, J. 
John Wadsworth, for plaintiff. D. N. Hennen, for defendant and appel- 
lant. 

Merrick, C. J. The appellant in this case filed no opposition to the moni- 
tion in the lower court, but appeals directly from the decree. 

The case must, therefore, be considered here on such questions only as were 
open for consideration in the lower court, and as to those questions, as the record 
is certified to, contain all the evidence adduced, we have the same means of de- 
termining the case as the District Judge. 

It is only necessary to consider one of the numerous objections made to the 
sale. 

The sale confirmed by the monition, is a tax sale alleged to have been made 
May 3, 1846, (more than ten years previous to the monition, as required by the 
statute,) “ of 640 acres of land lying on the waters of Tchefuncta, bounded North 
by lands of Squire Lea, South by A. Lea, East and West by public lands, as- 
sessed as the property of F. Lea, deceased, a non-resident of the parish of 
Washington, seized to satisfy the State and parish taxes for the years 1842 and 
1843, amounting to the sum of eight dollars and thirty-two cents, and costs 
amounting to the sum of one dollar and sixty-eight cents.” 

The tract of iand really belonged to the Succession of Franklin W. Lea, de- 
ceased, and his executrix appeals. 

Neither the assessment roll, nor the ordinance of the Police Jury, nor any 
adjudication of the property or Sheriff's deed has been offered in evidence ; there 
is, therefore, nothing in the record to satisfy the court, that the property has 
been correctly described, and the price at which it was purchased, truly paid as 
required by the third and fifth sections of the Act of 1855, p. 463. Phillip’s 
Dig. p. 341. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that said monition and proceed- 
ings therein, be dismissed, as in case of non-suit; the appellee paying the cost of 
} both courts. 
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Pamirre Auer v. His Crepirors. 


A judgment dismissing a claim against an insolvent estate for want of proof, and which is a judgment 
of nonsuit only, will not support the plea of res judicata. 

Where the claim of a creditor making opposition to a tableau of distribution has been dismissed by 
such a judgment, he may, when another tableau is filed, prove his claim, and demand to be paid, 
out of the funds to be then distributed, such an amount as will-place him on a par with the other 
ordinary creditors who had partaken in the former distribution. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
iA. L. Castera, for plaintiff and appellant. Race & Foster, for defendant. 

Voorutrs, J. This case comes up on a naked question of law. 

The opponent, who is a creditor of the insolvent estate of Philippe Allinet, had 
his claim dismissed for want of proof, on the first tableau of distribution of the 
funds then in the hands of the syndic. Some time afterwards, the syndic filed 
another tableau, to distribute pro rata among the creditors other funds ready for 
distribution. The opponent made his appearance, averring that he had been left 
out on a former distribution ; and that, out of the present funds, he should be so 
classed as to be placed on a par with the other ordinary creditors, who had par- 
taken in the former distribution. 

The plea of ves judicata has been interposed ; but it is evident, that it has no 
application in this instance, Ist, because the judgment rendered against him on 
the former occasion is not one of rejection, but of nonsuit ; and 2dly, because the 
appellant does not seek to disturb the former distribution of funds, but asks relief 
out of other funds which are now being distributed. 

It may be conceded, however, that the judgment of homologation, dismissing 
the opponent’s claim for want of proof was res judicata with regard to the funds 
which it distributed. This would not affect the result; for the appellant does 
not impugn that judgment. His application has reference only to the funds now 
in the hands of the syndic, and subject to a new and independent distribution. 

It does not follow, because the judgment homologating the first tableau of dis- 
tribution is res judicata with regard to the funds then under distribution, that it 
is res judicata as to all other funds which may subsequently come into the hands 
of the syndic. ‘The creditor who has received a dividend on the former distribu- 
tion cannot be called upon to litigate his rights anew in this respect ; but this is 
no reason why he should oppose the demand of another creditor, who has not had 
that advantage, to be placed on a par with him out of other assets of the estate, 
In the case of Gotischalk v. His Creditors, 12 An. 70, the court said : “A tableau 
of distribution duly homologated constitutes, with some qualifications, a judgment 
conclusive upon the creditors, so far as it affects the fund distributed ; but the 
rights of creditors upon any part of the assets not distributed are not affected by 
such judgment ; and the syndic is bound to administer any surplus in his hands 
for their benefit.” 

The opponent’s demand is equitable. He does not claim any undue advantage 
over co-creditors ; but on the contrary, applies for an equal dividend. If the 
debtor's property is the common pledge of his creditors, and if the distribution of 
the assets of an insolvent estate between the ordinary creditors should, if possible, 
be made strictly pro rata, relief was properly extended to the appellees, under the 
circumstances of this case. This course was adopted, in a similar case, by our 
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predecessors. The court on that occasion remarked : “ It is conceded that the 


appellant is estopped as to the moneys in the syndic’s hands, distributed by the Hs Creprtors. 


first tableau ; but we cannot consider him as barred by the former decree as to 
those new moneys now proposed to be distributed.” West v. His Creditors, 3 
An. 530, 

Relief is extended to the creditor in this case, not on the assumption that he 
has a privilege, but on the ground that he is an ordinary creditor, contending 
with ordinary creditors, for the purpose of effecting an equal distribution between 
all the parties out of the assets of the common debtor. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 

Merrick, C. J., dissenting. The opponent and chirographic creditor, Louitz, 
being a citizen of another State, disregarded the surrender of Philippe Allinet, 
and obtained a judgment upon his demand against the insolvent in the Circuit 
Court of the United States. The syndic of Allinet’s creditors having in the 
meantime filed his first tableau of distribution, Louztz returned into the State 
court, and made opposition to the same. His opposition was dismissed, without 
any reservation, for want of proof, and the fund was by decree of court dis- 
tributed among the creditors, giving each chirographic creditor sixteen per cent. 
of his demand. ‘This decree became final. A second tableau of distribution has 
been filed, placing Louitz thereon as a chirographic creditor for his pro rata of 
such further funds as have come into the hands of the syndic since the filing of 
the former tableau. He opposes the second tableau, on the ground that he is 
not placed on an equal footing with the other chirographic creditors. He de- 
mands that sixteen per cent. of his claim be first paid him, and then that the resi- 
due of the funds be distributed pro rata among all the chirographic creditors. 
The syndic appeals from a judgment sustaining Louitz’s pretensions. 

Now, if we analize the opposition of Louctz, we shall find that it resolves itself 
into this, viz : 

The decision of the court, which gave the whole of the fund in the hands of the 
syndic at the time of the filing of the first tableau, to the creditors therein named, 
was unjust; therefore, I am entitled to take by preference out of the fund to be 
distributed under the second tableau, a sum which will repair this injustice and 
make me equal to the other creditors, before any portion of the residue be dis- 
tributed. 

For if it be conceded, that the fund under the first tableau was properly dis- 
tributed to persons entitled thereto, Lou:tz admits that he was not entitled to any 
part thereof, and as a consequence, that he is not entitled to any money from any 
other source to make him equal to persons who had received only what was their 
due and to which he had no right. 

The judgment rendered, homologating the first tableau of distribution and dis- 
missing Lowit=’s opposition thereto, produced the same legal effect as such ad- 
mission would have done. 

The creditors cited and represented are parties to the insolvent proceedings, 
and are at once plainiiffs and defendants. Acts 1855, sec. 9; C. C. 3054; Con- 
rey v. His Creditors, 8 An. 372, and Guérin v. His Creditors, 3 La. 559. Hence, 
after publication of the filing of any tableau of distribution, they are in court, 
and are bound by the decree to which they are parties and which merely dis- 
tributes the proceeds of property which the law “ has fully vested in the credi- 
tors.” Acts 1855, p. 432, sees. 11, 35. In this ease, Louitz was not only repre- 
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sented in the concurso on the first tableau, by the attorney appointed for that 
purpose, but he made special opposition to the same. His opposition was dig. 
missed, as already observed, without any reservation, and the fund was adjudged 
by a competent tribunal to belong to others. In other words, it was adjudged 
that Louitz had no right, legal or equitable, to any part thereof. This judgment 
was not appealed from by him; hence, it acquired the force of the thing ad. 
judged. Lang v. His Creditors, 14 La. 241. 

If it acquired the force of the thing adjudged, what was therein determined 
must be considered just, equitable and true, and can never after be questioned in 
any judicial proceeding between the parties. Hence this, and all other courts 
are bound always to say that Louitz had no legal or equitable right to the fund, 
because he was once heard on this question, and it was so decided by a compe- 
tent tribunal. Then, as he had no right to that fund, which in the eye of the 
law belonged to others, he can claim nothing on account of it. This argument is 
reduced to this: in a former proceeding, the court gave A., B. and C. what be- 
longed to them, and did not belong to me—therefore, I am entitled by a prefer- 
ence to sixteen per cent. on the fund now to be distributed, because A., B. and C. 
had a just claim to that much more than I on the former tableau ; which is absurd. 

Louitz being without any privilege or mortgage, and having no claim on ac- 
count of the former judgment, which was decided against him, and which he is not 
now-permitted to question, finds himself where he has always been, a simple chi- 
rographic creditor, entitled to his pro rata only of any fund to be distributed. 

This court said in the case of Lang v. His Creditors, 14 La. 242 : “ It has been 
repeatedly held in this court, that a judgment of homologation, so far as it settles ~ 
the rank and privilege of the creditors, is final, and must have the authority of 
the thing adjudged. La. Ins. Co. v. Campbell, 6 N. S. 133 ; Mayfield v. Comauz, 
7 N. 8.183; Ory v. His Creditors, 12 La. 122. But the appellant insists that 
he is yet in time to urge his privilege, because no distribution has been made of 
the amount on which he claims it ; that the evidence shows the balance of one 
thousand four hundred and seventy dollars and thirty-two cents of the former ta- 
bleau to be yet in the hands of the syndic; and finally, that said tableau was 
irregular and defective, inasmuch as the said balance is carried to the credit of 
the mass of the ordinary creditors, without their names or claims being set forth, 
as required by law. We do not perceive how the fact of no distribution having 
been made of the funds declared to belong to the mass of the ordinary creditors, 
or the irregularity pointed out in the former tableau, can, in any way, help the 
appellant in establishing the privilege he now seeks to obtain. His opposition 
to the first tableau was for the sole purpose of obtaining among the privileged 
creditors a rank which had been denied him. The final judgment dismissing his 
opposition forms an insuperable bar to his renewing any claim for a privilege on 
the balance at the foot of said tableau, irregular and defective as it may be in other 
respects. Even if the present appellant had succeeded in raising in our minds 
some doubts as to the correctness of the former judgment, we could not touch i. 
Res judicata pro veritate accepitur.” 

So in the case before us, the final judgment dismissing Louitz’s opposition is 
in law an insuperable bar te his renewing his claim for the sixteen per cent. 
which was refused him on the former tableau. 

In the case of Gottschalk v. His Creditors, 12 An. 71, we said that “ a tableau 
of distribution duly homologated constitutes, with some qualifications, a judgment 
conclusive upon the creditors, so far as it affects the fund distributed.” 
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In Ory v. His Creditors, Judge Martin held, that where a tableau of distribu- 
tion is filed by the syndic’s fixing the rank and rights of the creditors, and is 
homologated, it becomes res judicata, and no subsequent alterations or other 
claims can be allowed in a second tableau filed by the syndics. 12 La. 122. 

But it is supposed that the judgment of the lower court is sustained by the 
case of West v. His Creditors, 3 An. 530, which is thought to be analogous. 

The plea of res judicata was pleaded in that case, as in the present, but the 


effect of the plea was denied, because the opponent to the second tableau was not ° 


a party to the first one. Mr. Justice Rost said (in the original opinion) : “ The 
plea of res judicata cannot be sustained. ‘The demand in this and the former case 
is not between the same parties in the same capacity. In the first case, the opposing 
creditor claimed in his own right; he now claims in right of his father, whose 
legal representative he is. The exception of the thing adjudged is stricti juris, 
and if there could be any doubt as to the identity of the things claimed, or the 
persons claiming them, it cannot be maintained. 5 Toullier, No. 492; Cloutier 
vy. Lecomte, 3 Martin, 481. In these cases, there is no doubt that the party claiming 
is not the same.” 

On the re-hearing, Mr. Justice Slidell, as the organ of the court, said : “ It is, 
conceded, that the appellant 7s estopped as to the moneys distributed by the first 
tableau.” But they allowed him to set up his claim upon the second tableau, be- 
cause his second opposition was formed in his representative capacity, and the 
judgment upon the first tableau was restricted to the funds in the hands of the 
syndic. See p. 532, 3 An. 

There, as the opponent in West’s case held a privilege claim, the court very 
properly said : “ The assets left by an insolvent are the common pledge of his 
creditors. The pledge continues as long as there are assets to be divided.” 

The creditor being allowed to set up his privilege claim upon the second ta- 
bleau, was paid in virtue of his privilege, and not because an unjust judgment 
had been rendered in the first instance. ‘The court expressly recognize the autho- 
rity of the case of Lang v. His Creditors, and distinguish the case on the grounds 
already mentioned. Exceptio probat regulam. 

But as we have already shown that Louitz has neither privilege or mort- 
gage, he cannot be paid by preference, and was properly classed as an ordinary 
creditor. 

I think, therefore, that the judgment of the lower court, should be reversed, 
and the tableau homologated as filed. 

Bucuanan, J., concurs in this opinion. 


Constance Bique Perrine v. Epwarp Piancnarp et al. 


Although the absence of malice, in an act which has caused damage, is sufficient to prevent the 
recovery of vindictive or exemplary damages, yet in such a case speeial damages may be allowed. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
D. Augustin, for plaintiff. G. LeGardeur and J. J, E. Planchard, for de- 
fendant and appellant. 
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Durret, J. The plaintiff, who is a free woman of color, alleges, in substanee, 
that defendant, Edward Planchard, who is the keeper of the Police Jail of the 
city of New Orleans, did, on the 14th of May, 1858, under color of his authority, 
but in truth in a spirit of wantonness and with malice, cause her to be forcibly 
fastened and stretched upon a platform where slaves only are whipped, and did 
moreover then and there cause her to receive ten lashes, notwithstanding her re 
peated remonstrances that she was free. That in consequence of said ill-treat. 
ment, and her state of pregnancy, she was prostrated in a bed of sickness, was 
deprived of her daily earnings, and made to incur large expenses for medical aid, 
&e., &c. The petitioner therefore claims, as special and exemplary damages, two 
thousand dollars. 

The District Court having condemned the defendant, Edward Planchard, to 
pay five hundred dollars, he appealed. 

It appears from the evidence, that the plaintiff was arrested by a police officer 
for disturbing the peace and being drunk; at the same time, Anaise, a slave of 
Mr. Rousseau, ‘was arrested as a runaway, and both were put together in the 
lock-up for confinement. On the following morning, the slave Anaise was called 
out; she sent plaintiff in her place, (the evidence does not disclose how it was 
accomplished), and the latter was lodged in jail under the name of the slave 
Anaise ; shortly after, Mr. Rousseau called at the jail, with an order from the 
Recorder for the release of his slave, and being satisfied of the identity of his 
slave from the description given in the entry book of the prison, he requested the 
jailer to inflict ten lashes on Anaise, before bringing her out; but the deputy, 
who had been sent for that purpose, soon returned, and informed Mr. Rousseau 
that the woman claimed to be free, whereupon Mr. Rousseau replied, yes, she has 
the habit of saying so, but she as not yet free ; thereupon, the deputy went back 
and executed the order. We are of opinion that the entry in the books, showing 
the commitment of the pluintiff as a slave, under the name of Anaise, and the 
declaration of Mr. Rousseau, that his slave was in the habit of calling herself 
free, overbalance the statement of the plaintiff as to her freedom, and therefore, 
that the defendant was not actuated by malicious designs, nor can we say that he 
acted with unwonted imprudence and haste when we take all the surrounding cir- 
cumstances in consideration. It does not however follow, that, because this pecu- 
liar case does not give rise to vindictive or exemplary damages, the defendant 
must not be made to pay the amount of special damages suffered by the plaintiff. 
“Every act whatever of man, that causes damage to another, obliges him, by 
whose fault it happened, to repair it.” C. C. 2294. And again, “ Every person 
is responsible for the damage he occasions, not merely by his acts, but by his 
negligence, his imprudence, or his want of skill.” C. C, 2295. 

Doctor Vionet who attended upon the plaintiff, says that he believes that she 
remained in her room about 25 or 26 days, and that the whole costs of her sick- 
ness, exclusive of nurses, are about one hundred dollars. Another witness, Mag- 
delaine Godin, says that plaintiff was nursed by her own sister. Gyegorio Gar- 
gani, another witness, says that he had in his employ the plaintiff, as a cook and 
washer, that she is a very industrious woman, and remained sick one month and 
a-half, and supposes that plaintiff suffered between four or five hundred dollars 
damages for doctor, nurses, time lost, &c. Josephine Charles, the sister of plain- 
tiff, who nursed her, was heard, and testifies that she attended on her one month ; 
she does not say whether she intends to make a charge for her services. Upon 
the whole, we think that plaintiff is only entitled to one hundred dollars for the 
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entire expenses of her sickness, and that fifty dollars will be a full compensation 

for her lost time. PLANCHARD. 
It is, therefore, ordered, that the judgment of the lower court be reversed, and 

it is farther decreed, that the plaintiff recover of the defendant, Edward Plan- 

chard, the sum of one hundred and fifty dollars, and the costs of the lower court ; 

the costs of the appeal to be paid by the plaintiff. 


W. T. Srewarr v. T. W. Warts. 


A note addressed to a physician, stating that his account had been examined, and the charges found 
to be exorbitant, coupled with a refusal to pay, is not a sufficient acknowledgment to interrupt the 
prescription of such account. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Goodrich & DeFrance, for plaintiff. L. Selby, for defendant and appellant. 
Voorutrs, J. The plaintiff sues for services rendered as a physician. The 
case was tried by a jury, and resulted in a verdict in his favor. . 
The defendant filed the plea of prescription in this court. All the items of the J 
account are prescribed, unless there has been interruption of prescription. C. C. , 
3503. 7 
The note addressed by the defendant to the plaintiff in the month of May, 
1858, does not contain a promise to pay. This note reads as follows : 
“ Dr. Stuart, your account has been received and examined so far as to ascer- 
tain that your charges are nearly double those of other gentlemen of the profes- 
sion. I shall, therefore, not pay it.” This document is at most a recognition 
that the services were rendered. Although it may be inferred that, had the de- ¥ 
fendant found the charges reasonable, he would not have refused to pay the bill, 
yet the acknowledgment is not sufficient to interrupt prescription. C. C. 3486; 
12 R. R. 243; 13 An. 579. 
It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and that there be judgment in favor of the defendant, 
with costs in both courts. 





JosepH A. Gacnk v. Rospert R. Barrow. 


When the principal demand is not appealable in amount, and the evidence shows that there is no real 
foundation for the demand in reconvention for an amount over three hundred dollars, nor any legal 
ground for supposing such amount could be recovered, the appeal will be dismissed. 


PPEAL from the District Court of the Parish of Terrebonne, Roman, J. 
Goode & Aycock, for plaintiff. Connelly & Rightor, for defendant and ap- 
pellant. 
Bucuanan, J. Plaintiff sued defendant for two hundred and fifty dollars 
damages, for ploughing up his road, two arpents in length. 
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Defendant reconvened, claiming five hundred dollars, as compensation for sep. 
vices rendered plaintiff in ploughing his road. 

The case was tried by a jury, which found a verdict on the principal demand 
in favor of plaintiff, for twenty-five dollars, and against defendant, upon his claim 
in reconvention. 

Defendant has appealed. 

The principal demand is clearly not within our jurisdiction. However liable 
to objection, therefore, it may appear on the face of this record, we are power- 
less to afford relief. ¥ 

As regards the reconventional demand, although nominally above three hun. 
dred dollars, it is evident there is no serious foundation for a claim of that 
amount, in the cause of action stated. Supposing that defendant had put plain- 
tiff’s road, of two arpents extent, in perfect order, the evidence shows that such 
a service would have been worth, at most, upon a quantum meruit estimation, 
about the tenth part of three hundred dollars. See the remarks of Judge Sli- 
dell in deciding the case of King v. Reed, 7 An. 492. 

It is, therefore, adjudged and decreed, that this appeal be dismissed, at costs of 
appellant. 


R. G. Harper v. Commercran & Ramroap Bank or VIcKspure. 


In a third opposition to a seizure of property, based upon the alleged ewnership of such property, the 
issue to be tried between the third opponent, and the party provoking the seizure, is the fact of 
ownership. 

The third opponent stands in the attitude of plaintiff, and is bound to administer proof of his preten- 
sions, in order to sustain his opposition. But he cannot enquire into the validity of the proceeding 
between the plaintiff and defendant in the original suit. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Goodrich & DeFrance, for plaintiff and appellant. A. R. Hynes and H. 
Short, for opponent. J. F. Montgomery, for defendant. 

Voorutss, J. The plaintiff instituted suit by attachment against the defen- 
dant, whom he alleges to be his debtor for the sum of $16,352. 

A writ of attachment having issued, the Sheriff seized a judgment entitled 
W. P. Anderson v. Mark Valentine, but which the plaintiff, in his petition, alleges 
to be the property of the defendant. W. P. Anderson filed a motion, in which 
he sets up his right of ownership of this judgment, complains of the consequent 
illegality of the seizure of his property, and concludes by asking the dissolution 
of the attachment, with one thousand dollars damages. The plaintiff answered 
this demand, by setting forth with more particularity the facts connected with 
the question of ownership. 

This motion was tried on the face of the papers. The plaintiff was not allowed 
to introduce his evidence ; and judgment was rendered, dismissing the attachment 
of the judgment, on the ground that the allegations in the petition did not au- 
thorize the seizure of property held in the name of the intervenor. 

It is contended, on behalf of Anderson, that his application is not in the nature 
of an intervention, but is, properly speaking, a third opposition. If so, he should 
have proceeded by means of a petition, which, together with a citation, should 





| : have been served on the party making the seizure, as in ordinary suits. Such 












NEW ORLEANS, MARCH, 1860. 


opposition is considered as a separate demand, distinct from the suit in which the 
order was granted. C. P. 398. 

In a third opposition, based upon a claim of ownership, the issue to be tried 
between the third person, who pretends to be the owner of the thing seized, and 
the party who has provoked the seizure, is the fact of ownership. The third op- 
poser, under the Article cited, stands in the attitude of a plaintiff, and is required 
to administer proof of his pretensions, in order to succeed in his application. He 
cannot enquire into the validity of the proceedings as between the plaintiff and 
the defendant in the original suit, which is a distinct proceeding from such third 
opposition. In this respect, the judgment of the inferior court is erroneous. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be reversed and annulled, and that this case be remanded for further proceedings 
according to law, the appellee, Anderson, paying the costs of appeal. 


wre reer re eee eee 


Outve Assron et als. v. Resecca Asston ect als. 


A decree of a Probate Court ordering a will to be executed, does not amount to a judgment which is 
binding on those who were not parties to it, and when the will, thus probated, is offered as the title, 
in virtue of which property is claimed or withheld, its validity may be inquired into collaterally. 

A will in the nuncupative form made in the State of Mississippi, and attested by only three witnesses, 
in the absence of any evidence with regard to the laws of the State where it was made, will be, in 
this State, declared invalid. 

The law of the actual domicil of an intestate. at the time of his death, will govern in matters relating 
to the right of inheritance. 

Where a man married a second time, while his first marriage was undissolved, and the second wife 
in contracting the marriage acted in good faith,—Held : That at his death, the lawful wife and the 
wife de facto, will be each entitled to one-half of the community, and the children born of each 
marriage, entitled as legitimate children and heirs-at-law to succeed to the separate property of 
their deceased father, in equal parts, as if they had been born of the same marriage. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Sparrow & Montgomery and A. R. Hynes, for plaintiffs and appellants. 
Goodrich & Defrance and H. M. Spofford, for defendants. C. M. Pilcher, for 
intervenor. 

Lanp, J. The plaintiff, Olive Abston, instituted this suit for the purpose of 
having herself recognized as the lawful surviving wife of John Abston, deceased, 
late of the parish of Carroll, in this State, and as such declared entitled to a 
portion of the property of his succession. And her son, John N. Abston, the 
issue of her marriage with John Abston, deceased, joined in the action for the 
purpose of having himself recognized as the legitimate son, and lawful heir to 
the estate of his deceased father. 

The suit is against Rebecca Wright, the third wife of John Abston, deceased, 
and the administrator of his succession, who has intervened in his capacity of 
tutor, on behalf of Nancy Nix Abston, the minor child of the defendant, the is- 
sue of her marriage with the deceased, and has claimed on behalf said minor, 
the rights of a legitimate and forced heir in the succession of the deceased an- 
cestor. 

The defendant, Rebecca Wright, pleads in general denial, and especially avers 
that she was lawfully and properly married to John Abston, deceased, in War- 
18 
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ren county, in the State of Mississippi. And that if the plaintiff’s alleged prior 
marriage was ever contracted, it was unknown to her, and to all other persons 
residing in the said State of Mississippi. 

In a supplemental answer, she avers that John Abston, deceased, made, in the 
State of Mississippi, his last will and testament, by which he bequeathed to her 
all of his property, after the payment of his debts, and that said will has been 
duly admitted to probate in the parish of Carroll, in this State. 

It appears from the evidence, that John Abston intermarried with Olive Hart, 
his first wife, and the plaintiff in this suit, in the State of Alabama, and that 
John N. Abston, the co-plaintiff, and other children, were the issue of that mar- 
riage. That John Abston abandoned his family in the State of Alabama, and 
without having been divorced a vinculo matrimonii, from his first wife, contracted 
a second marriage with Susan Bell, in Warren county, in the State of Mississippi. 
That after the death of his second wife, still being undivorced from his first, he in- 
termarried, in the same county and State, with the defendant, Rebecca Wright ; and 
within a short period thereafter, removed to the parish of Carroll, in this State, 
where he acquired a new domicil, and where he died, and where the whole pro- 
perty of his succession, movable and immovable, was situated at the time of his 
death. 

And it further appears, that John Abston, deceased, made his last will and tes- 
tament in the State of Mississippi, and bequeathed to Rebecca Wright, as his 
wife, the whole of his estate after the payment of his debts, and that this will 
has been probated, and ordered to be executed in Carroll parish in this State. 

It is contended, that the will of the deceased having been duly probated and 
ordered to be executed by a court of competent jurisdiction, cannot be collate- 
rally questioned, and its validity inquired into in this suit. 

This position is not tenable ; the decree of a Probate Court, ordering a will to 
be executed, does not amount to a judgment binding on those who are not par- 
ties to it ; and when the will is offered as the title in virtue of which property is 
claimed or withheld, its validity may be inquired into. Sophie v. Duplessis, 2 
An. 724; Succession of Dupuy, 4 An. 570. 

The will of the testator is in the nuncupative form under private signature, 
and is attested by only three witnesses. It is unnecessary to determine what ef- 
fect the testator’s change of domicil to this State, where a different law prevails, 
had as to the validity of his testament ; because, as the law of Mississippi pre- 
scribing the forms and solemnities to be observed in the making of last wills and 
testaments, has not been offered in evidence, the validity of the testament in 
question must be determined by our own law, which requires the attestation of 
five witnesses residing in the place where the will is received. 

As the testator’s will is invalid for the want of the necessary number of wit- 
nesses under our law, he must be considered as having died intestate, and the 
legal rights of the parties to his succession, determined, independently of any 
testamentary disposition. 

By what law, then, are these rights to be determined—the law of Mississippi, 
where the marriage of the defendant and the deceased was contracted, or by the 

law of Louisiana, where the intestate had his domicil at the time of his death, 
and where his succession was opened, and where his property, movable and im- 
movable, was situate ? 

The plaintiff contends, that the right of succession in this case of intestacy, 
must be determined by the law of Mississippi. The statute law of that State is 
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not in evidence, but this court will judicially notice the fact, that the common 
law is the basis of the jurisprudence of said State. 

The prior marriage of the deceased with the plaintiff, which remained undis™ 
solved, was a legal disability under the common law, which made his marriage 
with the defendant, Rebecca Wright, not merely voidable, but void ab initio, and 
the issue of their marriage illegitimate, and incapable of succeeding by inheri- 
tance, to the estate of any one. Blackstone’s Com. 436, 459. 

By the law of this State, the disability of a prior marriage undissolved, also 
renders the second marriage null and void ; but the legal consequences of a mar- 
riage void ab initio, under our Jaw, are very different from those under the com- 
mon law. The Civil Code declares that : The marriage which has been declared 
null produces nevertheless its civil effects as it relates to the parties and their 
children, if it has been contracted in good faith. If only one of the parties acted 
in good faith, the marriage produces its civil effects only in his or her favor, and 
in favor of the children born of the marriage. Arts. 119 and 120. 

As the good faith of the defendant, Rebecca Wright, in contracting marriage 
with John Abston, deceased, is not questioned, and cannot be on the evidence in 
the record, the determination of her rights, and those of her minor child, are de- 
pendent on the decision of the question, whether the law of Mississippi or the law 
of Louisiana, is the rule by which those rights are to be adjudged. 

Mr. Justice Story, in his work on the Conflict of Laws, says : “ The universal 
doctrine, now recognized by the common law, although formerly much contested, 
is, that the succession to personal property is governed exclusively by the law of 
the actual domicil of the intestate at the time of his death. It is of no conse- 
quence, what is the country of the birth of the intestate, or of his former domicil, 
or what is the actual situs of the personal property at the time of his death: it 
devolves upon those who are entitled to take it, as heirs or distributees, accord- 
ing to the law of his actual domicil at the time of his death.” He further says, 
in speaking of the descent and distribution of real estate, as governed by the lex 
rei stt@: “ Foreign jurists generally, although not universally, maintain the same 
doctrine ; and accordingly, hold, that in cases of succession ab intestato, we are to 
ascertain the persons who are to take the inheritance by the /ez loci rei site, 
whether the question respects legitimacy, or primogeniture, or right of represen- 
tation, or proximity of blood, or next of kin. Conflict of Laws, 33 481, 484. 

If we are to ascertain the persons who are to succeed to the succession of the 
deceased, by the law of this State, we find that the wife de facto in good faith, and 
the issue of her marriage, are placed on an equal footing with the lawful wife, 
and the issue of her marriage; for the law expressly declares, that a void mar- 
riage shall produce its civil effects as to the parties, or party, in good faith, and 
the children born of the marriage ; and among these civil effects must be included 
the right of succession on the part of the children, and a right to one-half of the 
community of acquets and gains on the part of the wife ; and we are, therefore, 
bound to recognize these civil effects of the marriage of the defendant with John 
Abston, deceased, and to enforce the same in this suit. 

The law which regulates the right of succession makes no distinction between 
persons who have contracted marriage in, or out of this State; nor between the 
issue of such marriages, whether born within or without the State. If they 
possess the qualities required by the law in matters of inheritance, they will be 
recognized as the legal heirs, without regard to the place of marriage, or birth. 
In two cases somewhat similar to the present, it has been held that each wife 
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was entitled, at the death of the husband, to one-half of the community property 
after the payment of debts, and this rule will govern cur decision in this cage, 
Patton v. Philadelphia, 1 An. 98. Hubbell v. Inkstein, 7 An. 252. 

The judgment of the lower court awards to each of the wives one-half of the 
whole succession of the deceased, including the separate property of the husband, 
and is erroneous in this respect. The issue of the marriages of John Abston with 
Olive Hart, and with Rebecca Wright, are entitled as legitimate children, and 
heirs-at-law, to succeed to the separate property of their deceased father, in equal 
parts, as if they had been born of the same marriage. — 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be reversed, and that the verdict of the jury be set aside; and it is now 
ordered, adjudged and decreed, that the plaintiff, Olive Abston, be declared enti- 
tled to one-half of the community property in the succession of John Abston, de- 
ceased, after the payment of debts, and that the defendant, Rebecca Wright, be 
declared entitled to the other half of said community property. And it is fur. 
ther ordered, adjudged and decreed, that John N. Abston, the co-plaintiff and that 
Nancy Nix Abston, the minor represented by the intervenor, be recognized as 
heirs-at-law to the separate property or estate of their deceased father, John 
Abston. And it is further ordered and decreed, that the defendants pay the eosts 
of the lower court, and that the costs of this appeal be paid one-half by the plain- 
tiff, Olive Abston, and the other half by Rebecca Wright, the defendant. 


si dws 


Mary Jane McQueen v. Wm. Sanpe. 


Where the averments in a petition amount to an acceptance of a succession, the plaintiff is estopped 
from contesting a valid title derived from the person to whom he succeeds ; he is the warrantor of 
the title. 

Parol evidence is admissible to prove the contents of an instrument of partition, after the opposite par-_ 
ty has been served with notice to produce the missing document, if in his possession, and after 
the loss of it has been advertised in a newspaper and an affidavit made by the party offering to 
introduce it, that he has not been able to find the document after diligent search. 

In an action brought by a child to recover property which has been sold by his father, before he 
can be allowed to prove that his father has defrauded him of his légitime by simulated sales of his 
property, simulation must be alleged in the petition, and the simple allegation that defendant know- 
ingly and tortiously detains from plaintiff, without any legal right, lands which plaintiff has 
inherited from his father, will not be sufficient. 

A child and heir of a party to a simulated sale is, only exceptionally and in a limited sense, entitled to 
assume the position of a third person in relation to it. His action, to be relieved from it, must be 
declaratory of the simulation. , 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
D. C. Hardee and Bowman & Delee, for appellant. Hardesty and Kernan 
& Hudson, for defendant. 

Bucuanan, J. This is a petitory action instituted by plaintiff, as sole heir of 
her father Murdock McQueen, and of her aunt, Flora McQueen. 

Defendant holds an undivided half of the land claimed by a sale dated 2d May, 
1831, from plaintiff’s father. As the averments of the petition amount to an ac- 
ceptance of the succession of her father, plaintiff is estopped from contesting a 
valid title derived from her father. On the contrary, she is in law the warrantor 
of that title. Carraby v. Gravier, 17 La. 132. 
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- To escape this dilemma, the counsel of plaintiff urge her claim upon a title not 
set up in her petition, to-wit, as heir of her grandfather, Donald McQueen. But 
she could not have inherited from her grandfather, who died before her birth, 
leaving two children him surviving, to-wit, the father and aunt of plaintiff. 

The locus in quo was possessed by Donald McQueen and his descendants from 


1804 until 1831, when plaintiff's father conveyed it to defendant’s vendor. If, 


in point of fact, the title of the United States to this land was never divested un- 
til the Act of Congress of 1846, (a point not necessary to examine) ; when it 
was so divested in favor of the heirs of Donald McQueen, the title which then 
vested in the latter enured to the benefit of those to whom the grantees had pre- 
viously conveyed it. 14 An. 199. 

We have seen that the proof of the alienation by Murdock McQueen is direct. 
The deed of conveyance from Murdock to Coulter and Fair, of the 2d of May, 
1831, embraces (among a variety of other property) the right, title and interest 
of the grantor in two tracts of land, described in certificates Nos. 207 and 208 of 
the Register and Receiver of the Land Office in St. Helena. That right, title 
and interest appears, from the evidence in this cause, to have been one undivided 
moiety of each tract, the other undivided moiety being at the date of said con- 
veyance vested in Flora McQueen, the co-heir with the grantor, of their father, 
Donald McQueen. 

On the 3d of May, 1833, Flora McQueen sold to John L. Lobdell, the whole 
tract of land described in the certificate No. 208 above mentioned. In the deed 
of sale, the vendor declares that the tract of land thus sold “ was allotted to her 
in a partition between said Flora McQueen, James Fair and James H. Coulter, 
known in said amicable partition as lot No. 1, claimed by the heirs of Donald 
McQueen in virtue of certificate No. 208, dated August 31st, 1828, and signed 
by Samuel G. Reynolds, Register, and William Kinchen, Receiver, the said cer- 
tificate having been acquired by purchase from Wm. Brandon, who appears from 
the certificate to have been the original setfler, beginning at Alexander Scott's 
corner, &c.” 

It appears from this instrument, that in May, 1833, Flora McQueen disposed, 
as of a thing to her appertaining in entirety, of the tract of land contained in cer- 
tificate 208 ; although, two years previously, her brother and co-heir had disposed 
of the undivided half of the same tract of land to Coulter & Fair. Hence the 
apparent necessity of her enunciation, in the deed of conveyance to Lobdell, of the 
title by which she had acquired the right, title and interest of her brother and of 
his vendees, Coulter & Fair, in the land sold, to-wit, a partition made amicably 
between herself and the said Coulter & Fair. Miss Flora McQueen describes 
herself in the deed to Lobdell, as of full age; consequently, the partition could 
have been made, as declared by her, without authority of justice. 

Now, the tracts of land severally described in certificates 207 and 208 are of 
the same extent, six hundred and forty acres, and adjoin each other ; and as the 
loss of the instrument of partition declared by Flora McQueen is satisfactorily 
and legally proved, it might perhaps have been inferred, without further proof, 
that in the partition in kind of the two tracts, by which the tract 208 had been 
allotted in entire to Flora McQueen, the tract 207 had also been allotted in entire 
to the other co-partner, Coulter & Fair. But this matter does not rest upon in- 
ference. After serving plaintiff with notice to produce the missing document, if 
in her possession ; after advertising the same in a newspaper ; and after affidavit 
made by defendant, that he had not been able to find the said document, after dili- 
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gent search ; the testimony of John L. Lobdell, the purchaser from Flora McQueen 
of the tract No. 208, was taken to prove the contents of the said instrament of 
partition. A bill of exceptions was reserved by the counsel of plaintiff to the 
admissibility of Mr. Lobdell’s testimony ; but we are of opinion, that the Distriet 
Judge did not err in admitting the same. The defendant had laid a proper basis 
for the admission of parol proof of the contents of the lost or missing docu. 
ment. 

The testimony of Mr. Lobdell is positive, that the partition spoken of in the 
deed from Flora McDonald to witness, was produced before the Notary and par- 
ties ; and that said partition embraced the tract contained in certificate No. 207 
(which is claimed in this suit), as well as that contained in certificate No. 208; 
both of those certificates being held previously, in indivision, by the heirs of 
Donald McQueen. This testimony is corroborated by the fact that Flora McQueen 
lived for seven years after this sale to Lobdell, and that she never made any claim 
to the land held by defendant and his vendors. Neither does it appear that 
Coulter & Fair, or either of them, ever asserted any claim to the land certificated 
No. 208, under the conveyance from Murdock McQueen to them of his interest in 
said certificate. We conclude that the title of Flora McQueen in the land claimed 
herein, is legally vested in defendant. 

There are eleven bills of exception to rulings of the court upon questions of 
evidence, in this record, all taken by plaintiff. On examination, we concur with 
the District Judge in all of those rulings. None of the bills cf exception require 
any further remarks at our hands, éxcept those which refer to the rejection of 
evidence offered by plaintiff to prove simulation in the conveyance from her father 
to Coulter & Fair. It is unnecessary for us to decide whether the plaintiff has 
brought herself within the rule which permits a child to plead and prove simula- 
tion of the contracts of its parent, to the prejudice of its rights as forced heir, 
The reason given by the District Judge for rejecting the evidence is amply suffi- 
cient, to-wit, that the plaintiff has not pleaded simulation of her father’s contrat. 
She simply ignores that contract, by allegations that defendant knowingly and 
tortiously detains from plaintiff, without any legal right, land which plaintiff has 
inherited from her father and aunt, deceased. 

This is not a sufficient allegation upon which to let in proof that plaintiff's 
father has defrauded her of her /égitime, by simulated sales of his property. It 
may be that a simulated sale produces no effect against third persons. Buta 
child and heir of a party to such an apparent sale is only exceptionally, and ina 
restricted sense, entitled to assume the position of a third party in relation to it. 
His action, to be relieved from it, must be declaratory of the simulation. Other- 
wise, he recovers upon grounds not alleged, and even inconsistent with those 
which are alleged ; which would be a surprise upon his adversary, the more espe- 
cially to be avoided when, as in the present case, there is no pretence that the 
defendant was a party to the simulation and fraud. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
upon the verdict of the jury, be avoided and reversed ; and it is further decreed, 
that there be judgment against plaintiff, and in favor of defendant, with costs in 
both courts. 

Merrick, C. J., recused himself, having been professionally consulted in the 


cause. 
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W. H. Gartanp v. Estate or W. S. Scorr. 


Where a suit is brought on a due bill signed by an agent, and the answer specially denies the agency, 
the agent, on being released from personal responsibility by the plaintiff, may be heard as a wit 
ness to prove the factthat the money borrowed, for which the due bill was given, was applied to 
the payment of the debts of his principal. 

Equity obliges the proprietor, whose business has been well managed, to comply with the engage- 
ments contracted by the manager (negotiorum gestor) in his name, and to indemnify him in all per- 
sonal engagements he has contracted in the management of his affairs. 

The action arising out of a quasi contract, like the action of mandate, partnership and negotiorum 
gestor , is prescribed by ten years. 

A due bill is a mere acknowledgment of a debt, and the promise to pay money being only implied, it 
does not fall within the definition of a promissory note, and cannot be prescribed as such by five 
years. 

Statutes of prescription and limitation cannot be extended from one action to another, nor to analogous 
cases beyond the striet letter of the law. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Short & Parham and L. M. Day, for plaintiff and appellant. Sparrow & 
Montgomery, for defendant. 
Merrick, C. J. This suit is brought upon an instrument in these words : 


“Due Wm. H. Garland, Esq., nineteen hundred dollars, borrowed money. 
New Orleans, July 22d, 1853. 
“$1900. (Signed) Wx. S. Scorr, U. 8S. M. 
Cuas. A. Lapuzan.” 


The defendant, the administratrix of Scott, denies, in her answer, the agency 
of Labuzan to borrow money and sign the due bill, and avers that he had no 
authority to perform said acts ; she denies, generally, each and every other alle- 
gation in the petition, and pleads the prescription of three and five years. 

The intestate, W. S. Scott, was the Marshal of the United States for the East- 
ern District of Louisiana, from 1849 to 1852, inclusive. Consequently, his office 
had expired when the due bill was given. 

In 1849, Scott, as Marshal, appointed Labuzan as his principal deputy, and 
executed a power of attorney, wherein, among other things, he authorized him 
to make checks and draw money out of any bank or banks, to deposit funds and 
bills of exchange, &c., in any bank, and withdraw the same, and “ to adjust, 
settle and liquidate all accounts, and also to pay off and discharge all claims and 
demands whatever, outstanding and existing against said constituent.” 

Labuzan was released by the plaintiff, and his deposition subsequently taken, 
was offered to prove that he acted as the chief deputy of Scott ; that he acted 
under the power of attorney ; that he continued to act nearly two years after 
Scott’s office had expired, in settling up the old business ; that he signed the note 
under the power of attorney; that the proceeds of the note were applied to the 
payment of Scoit’s liabilities as Marshal, and in settlement of moneys collected 
under execution ; that $1,200 were applied to an execution and $700 for rent ; 
that the money was borrowed at two several times, and all embraced in one 
bill of 22d July, 1853 ; that he managed the collections and disbursements of 
the office as chief clerk, and was the head of all the business. 

This testimony was objected to on the grounds, among others, that no evidence 
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could be received to add to the power of attorney, already offered in evidence, 
and that the evidence touching the uses which were made of the money alleged 
to have been borrowed, was inadmissible under the pleadings ; that the plaintiff 
having declared upon a note, cannot be allowed to prove any right or demand 
beyond it. 

It appears to us, that the testimony was admissible under the issue in this 
case. The defendant, in her answer, as already said, specially denied that Labu- 
zan was the agent of said Scott, in borrowing money and in signing the due bill 
sued on, and averred that he had no authority. ; 

This issue made it important to the plaintiff to show that the money was bor- 
rowed for Scott and applied to the payments of his debts. 

Again: if it be assumed that the power of attorney is at all doubtful, the 
construction put upon it by one of the parties with the implied consent of the 
other, furnishes a rule of interpretation. C. C. 1951. 

The testimony having been properly received, we will proceed to consider the 
other questions in this case. 

It is objected in this court, that the instrument sued on does not purport to 
have been executed by Labuzan as Scott’s agent. It is true that the usual words — 
indicating agency, such as “ per,” “ by,” or “for,” are not used in the due bill, 
but it is alleged in the petition, that it was so executed, and the answer impliedly 
admits that the instrument was intended to bind Scott through the agency of 
Labuzan, and the proof establishes the allegation in the plaintiff’s petition. 

It is further objected, that the power of attorney did not authorize the agent 
to borrow money or acknowledge a debt, because it was not express and special, 
and because the power of attorney had ceased when the office of the Marshal, 
to which it had relation, terminated. 

It may, perhaps, be doubted whether the terms ‘‘ to adjust, settle and liquidate 
all accounts, and also to pay off and discharge all claims and demands whatever, 
outstanding against said constituent,” with the acts of the parties under the 
same, is a sufficient proof of authority to sign the due bill. But whether it 
were or not, will not vary the result of the case, for the proof legally admitted 
in this case, shows that the plaintiff's money enured to the benefit of the intes- 
tate. The case, then, presents this dilemma: the due bill was either signed with 
the authority of Scott, or it was not. If signed with his authority, his estate is 
bound by the terms of the due bill. If not, then the estate is bound, under the 
action de in rem verso, for money turned to the use of the intestate, under the 
equitable maxim “ Neminem opportet alterius damno locupletar:,” (Dig. 50, 17, 
206, De regulis juris; ibid, 3, 5,10,) and under Articles 2278 and 2279 of the 
Civil Code, which are iv these words : 


21°1% “2228. Equity obliges the proprietor, whose business has been well managed, 


to comply with the engagements contracted by the manager (negotiorum gestor) in 
his name ; to indemnify the manager in all personal engagements he has con- 
tracted, and to reimburse him all useful and necessary expenses.” 

“2279. He who receives what is not due to him, whether he receives it through 
error or knowingly, obliges himself to restore it to him from whom he has un- 
duly received it.” 

It being thus shown that the plaintiff has a cause of action, it remains to be 
scen whether it is barred by the plea of prescription of three and five years. 

The plea of prescription of three years, cannot prevail, because if Labuzan had no 
authority to borrow money as alleged by the defendant, then the action is not an 














ANE eee 





















NEW ORLEANS, MARCH, 1860. 


action for money lent, because Scott did not borrow the money, and the parties 
were in error, and for the same reason, it was not a matter of account, for there 
were no mutual dealings between Scott and the plaintiff, and the latter only in- 
tended to part with his money upon the security of the obligation of the for- 
mer. See Taylor & Hadden v. 

The action, according to the defendant’s version of the affair, arises out of a 
quasi contract, and like the action of mandate, partnership, or negotsorum gesto- 
rum, is prescribed by ten years. 

If we consider the instrument executed by Labuzan, as a valid instrument, as 
alleged by plaintiff, it is not prescribed, because it is but*a mere acknowledge- 
ment of a debt, and not a promissory note. There is no express promise on the 
face of the instrument to pay money. It leaves the law to imply the promise 
from the indebtedness acknowledged. See Story on Promissory Notes, sec. 14; 
Chitty on Bills, p. 130, eleventh American from ninth London edition. 

As the instrument sued upon does not fall within the definition of a promis- 
sory note, it cannot be considered as barred by the Act of 1852, for statutes of 
prescription and limitation, are not extended from one action to another, nor to 
analogous cases beyond the letter of the law. Trop. 658 ; Linton v. Wikoff, 12 
An. 886. 

The supposition that the contract was immoral, cannot avail the defendant. 
For if Scott had illegally used money collected on execution, as surmised by 
counsel, it did not make a subsequent contract to borrow money to replace that 
so used, illegal. 

The testimony of Labuzan is sustained by corroborating circumstances. 

It is, therefore, ordered, adjudged and decreed, by the court, that the judgment 
of the lower court be avoided and reversed ; and that there be judgment in fa- 
vor of the plaintiff against the said defendant, in her capacity of administratrix, 
of the Succession of William S. Scott, deceased, in the sum of nineteen hundred 
dollars, with five per cent. interest thereon, from the 22d day of July, 1853, un- 
til paid, and to be paid in due course of administration. It is further ordered, 
that said succession pay the costs of both courts. 

Durret, J., took no part in this case. 
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Srate or Louisiana v. Slave Grorce. 


Confessions made by an accused to the persons who arrested him, and who were not public officers, 
are not admissible in evidence against him. 

Confessions made under such circumstances are not admissible even when, in a case of larceny, the 
person to whom they are made is directed by the accused to the place where the stolen goods are 
to be found, and he finds them in the place designated ; the fact of finding the goods may be taken 
into consideration by the jury, but not the admission of the accused that he had stolen and put 
them there ; this fact must be collected from the circumstances of the case. 


PPEAL from Justices Court, Parish of Iberville. 
T. J. Semmes, Attorney General, for State. Samuel Flower, for defendant 
and appellant. 
Voorutes, J. The prisoner is appellant from a judgment sentencing him to 
death. 
19 
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The information filed in the inferior court, contains two counts; the first for 
the crime of arson, and the second for the crime of larceny. Two distinct sub. 
stantive offences, growing, in all probability, from the same circumstance or 
transaction, have thus be joined or cumulated in the information. The date of 
the commission of both offences corresponds, and they appear to have had for 
their object the property of the same person. 

Our attention is called to a bill of exception, taken by the prisoner, to the 
ruling of the Magistrates with regard to the admissibility of his confessions, 
made under the influence of promises and threats. The Magistrates state that 
the witnesses, who procured the confessions, were not public officers, nor were 
they the owners or overseers of the slave George ; that they arrested the accused, 
however, and that it was on this emergency that the latter confessed his guilt. 

The rule of law is not so restricted in this respect. “In regard,” says Green- 
leaf, “ to the person by whom the inducements were offered, it is very clear, that if 
they were offered by the prosecutor, or by his wife, the prisoner being his ser. 
vant, or by an officer having the prisoner in custody, or by a Magistrate, or, in- 
deed, by any one having authority over him, or over the prosecution itself, or by 
a private person in the presence of one in authority, the confession will not be 
deemed voluntary, and will be rejected.” Greenleaf’s Evidence, sec. 222; Arch. 
Pleadings, p. 128. 

Private individuals are allowed, in some cases, and required in others, by the 
law, to arrest offenders without a warrant of justice. The witnesses, who arrested 
the prisoner, must be viewed in no other light than as public officers for the time 
being ; they unquestionably were, by arresting him, exercising legal authority on 
his person. So that the confession made to them by the prisoner, under the induce- 
ments held out, cannot be considered as voluntary. Arch. Criminal Pleadings, 
vol. 1, p. 125. 

The bill of exceptions states further, that “ following the confessions, the things 
stolen were found.” This does not affect the question of the admissibility in 
evidence of a confession of guilt. 

“[n such case, the most that is proper to be left to the consideration of the 


jury, is the fact of the witness having been directed by the prisoner where to 


find the goods, and his having found them accordingly ; but not the acknowledg- 
ment of the prisoner having stolen or put them there, which is to be collected or 
not from all the circumstances of the case ; and this, adds Mr. Kast, is now the 
most common practice.” Roscoe Ev. 47. 

So much of the declarations of the slave George, as led to the discovery of the 
stolen goods, was properly received ; but his confession of guilt, procured through 
inducements held out to him by those who had arrested him, and had him in 
their custody, should have been excluded. The bill of exception seems to ignore 
this distinction. No discrimination was made on this subject by the Magistrates 
in overruling the prisoner’s objection; no alternative is, therefore, left but to 
remand the case for a new trial. 


It is proper to call the attention of the special tribunal, to the irregularity of 
inserting, in the same information, two offences, distinct in character, although 
arising most probably from the same transaction—the crimes of arson and 
larceny. Evidence of the commission of the latter, may prove the felonious in- 
tent, which is an ingredient of the former, if the two acts can be connected to- 
gether; but, between the two offences, the State should elect upon which to 
prosecute. 
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It is, therefore, ordered and decreed, that the verdict of the jury and judgmeut Stare 
of the special tribunal, be avoided and reversed, and that this case be remanded Groxor. 
for a new trial, and for further proceedings according to law. 





Jonn Brsnor, Use of Levee Commissioners, v. Henry Marks et al. 


The Act of Congress of February 20th, 1811, exempting land sold by Congress from taxation for five 
years from the date of the sale, has no application to lands donated by the General Government to 
this State, and sold by the State. 

The proceeding by mandamus, must be conducted in the name of the State, upon the petition and 
oath of the party entitled to relief ; it cannot be demanded by way of answer toa suit brought to 
collect money. 

The decision in the case of Louis Selby v. Levee Commissioners, 14 An. 435, aflirmed. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 

H. Short, for plaintiffs. Louis Selby, for defendants and appellants. 
Merrick, C.J. This is another of the numerous cases growing out of the assess- 
ments for levee purposes, in the district formed of the parishes of Carroll, Madison, 
and Catahoula. Although brought upon a bond, it presents, with but little varia- 
tion, questions heretofore decided by us, and one question formerly abandoned in 
argument by the counsel who now urges the same, as “ the main point in this 
suit.” 

This last question is supposed to arise upon the construction of the Act of 
Congress of February 20th, 1811, (2 Stat. at Large, p. 642, sec. 3,) which pro- 
vides : “ That each and every tract of land sold by Congress, shall be and remain 
exempt from any tax laid by order, or under the authority of the State, whether 
for State, county, township, parish, or any other purpose whatever, for the term 
of five years from and after the respective days of the sales thereof.” 

The land was sold by the State Register, at Baton Rouge, in September, 1856, 
and, it is contended, that the five years mentioned in the Act have not run. 

It is manifest that the Act of Congress has no application to this case, for the 
lands in question have not been sold by Congress. This sale was made by the 
State of Louisiana, of lands belonging to her. ‘The condition upon which the 
lands were donated to her, were, that the proceeds of the said lands should be 
applied exclusively, as far as necessary, to the construction of levees and drains. 
Act of March 2, 1849; Phillips’ Dig. lxxxviii, see. 3. 

The tax assessed was for the furtherance of the objects Congress had in view 
by the donation. So long as the defendant possesses under his title acquired of 
the State, it does not lie in his mouth to deny ownership. 

Again: it is urged that the statement made, on which the fourth point in the 
case of Lewis Selby v. The Levee Commissioners, 14 An. 435, was decided, is 
erroneous. If we had said the citizens of Catahoula are obliged to protect them- 
selves from overflow upon the alluvial lands of the tributaries of Red River, it 
would have been more accurate ; but it is difficult to perceive how this correc- 
tion can influence the result of the argument, so long as it is admitted that there 
are alluvial Jands in Catahoula which are to be protected by levees. 

There is also a prayer in the answer for a mandamus against the Levee Com- 
missioners, to compel them to assess the lands between the Bayou Macon hills 
and Beeuf River. 
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This is irregular and inadmissible. The proceeding by mandamus is conducted 
in the name of the State, upon the petition and oath of the party entitled to re. 
lief. OC. P. 829,840. It cannot be demanded by way of answer to a suit for 
money, because it cannot be considered as connected with, and it forms no de. 
fence to the same. 

In regard to the other questions presented in this case, we sce no reason to 
doubt the correctness of our former conclusions. The safety and security of a 
large and populous portion of the State, depend upon the maintenance of suf- 
ficient public levees. These cannot be kept in a safe condition without means 
raised by assessments upon the persons and property protected by the levees, 
After witnessing the incalculable advantages which this district has enjoyed from 
the levee system, it is difficult to account for the constant assaults upon the con- 
stitutionality of laws by which alone the system is maintained. To succeed in 
these attacks, would be almost as disastrous to the inhabitants of the district, as 
to annihilate the levees themselves. 

Fortunately, however, the investigation of these questions has not brought the. 
court to the conclusion, that the Acts of the Legislature which have been pre- 
pared and amended with great care and consideration, are in conflict with the 
Constitution of the State. The organic law is not, in this regard, opposed to 
the welfare of this large district. 

Judgment affirmed. 

Bucuanay, J., took no part in this decision. 


Saran B. Granam, Tutrix, v. Cuartes J. Hester. 


The tutor has a right to compromise respecting the rights of his ward, but he must act under the 
authority of the Judge, granted on the advice of a family meeting ; such a contract may be made for 
the purpose of preventing a lawsuit, as well as to put an end to one already instituted. 

A compromise made by the tutor without the authorization of the Judge, given by and with the advice 
of a family meeting, may be treated by the minor as an absolute nullity ; but when it is made in 
pursuance of these legal formalities, the minor cannot, upon becoming of age, treat it as an absolute 
nullity. 

Under these circumstances, if the contract be voidable, he must resort to a direct action to have it 
rescinded ; he cannot question its validity collaterally,—and the tutor who has made the contract 
himself, cannot treat it as a nullity. Quere: Could the tutor in such a case institute the action of 
nullity ? 


PPEAL from the District Court of the Parish of Madison, Farrar, J. 
W. T. Harrison, for plaintiff and appellant. A. R. Hynes, for defendant. 
Short & Parham, for warrantor. 

Vooruizs, J. The plaintiff, in her own right as widow in community of 
E. S. Graham, deceased, and in her capacity of tutrix of their minor child, Jane 
Graham, claims to be the owner of a tract of land now held by the defendant, 
Charles J. Hester. The latter derives his title, through several mesne con- 
veyances, from the deceased, E. S. Graham. The question to be determined is, 
consequently, whether this title is a valid one. ’ 

After the death of E. S. Graham, the property in dispute was not inventoried ; 
but a family meeting was convoked for the purpose of advising as to the interest 
of the minor with regard to a claim set up to this property by one James Forbes. 
It appears, from the petition presented to that effect before the Probate Court, 
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that, in consideration of Forbes’ entering some public land in the name of Gra- 
ham, the latter had agreed to transfer to the former the tract now in dispute ; 
‘ that Forbes had complied with the terms of the agreement, but that Graham had 
died before being able to comply on his part. The petition sets up the willing- 
ness of the deceased to fulfill his contract, and his death-bed request to his friends, 
that the title should be given to Forbes. Evidence of these facts, (parol evidence, 
it is true,) was given to the family meeting ; and for the purpose of preventing 
all litigation upon this subject, the meeting advised that it was to the interest of 
the minor that title should be made out in the name of James Forbes. The court 
thereupon homologated the proceedings. Some time afterwards, Mrs. Graham, 
the tutrix of her miner child, upon the eve of leaving the State, executed, by no- 
tarial act, a power of attorney to Josiah Stanbrough, constituting him as her 
agent in the tutorship, and authorizing him to execute a title to James Forbes. 
In that deed, she admits “ Forbes’ purchase and entry in the name of Elijah S. 
Graham, of eighty acres of other land embraced in the inventory of the succes- 
sion,” and that this entry had been made in exchange for the land, which she now 
claims. 

With regard to the undivided half of the widow in community, it is evident 
that these proceedings are a complete bar to the present action. The only serious 
question concerns the minor's right as affected by the compromise made by her 
tutrix. 

The right of a tutor, under Articles 348 and 3039 of the Civil Code, to com- 
promise respecting the rights of his ward, cannot be doubted ; but he must act 
under the authority of the Judge, granted on the advice of a family meeting. 
Such a contract may be made for the purpose of preventing a lawsuit, as well as 
of putting an end to one already instituted. C. C. Art. 3038. If the advice of 
a family meeting, or the authorization of the Judge, has not been procured, the 
contract may be treated by the minor as an absolute nullity, unless he prefers, 
upon becoming sui juris, to ratify the agreement. C. C. 2252; 2 An. 648 ; 3 An.330. 

But when the contract has the authorization of the court, based upon the ap- 
probation of the family meeting, the minor himself cannot, upon becoming of age, 
treat it as an absolute nullity. If the contract be voidable, he should resort to a 
direct action for the purpose of having it rescinded; he cannot question its 
validity collaterally. If this be true of the minor himself, the objection is fully 
as fatal to the tutor who attempts to treat as an absolute nullity a compromise 
made by himself on behalf of his ward, with the authorization cf a family meet- 
ing, homologated by the court. Besides, it is a question, by no means free from 
difficulty, whether the tutor could, in such a case, institute the action of nullity. 
Upon this point, however, we express no opinion. 

In the case under consideration, the consent of the family meeting, and the 
homologation of the proceedings by the court are shown. The Court of Pro- 
bates, although it had not jurisdiction in cases of land suits, was the only court 
to which a tutor could apply for the purpose of compromising upon the rights of 
his ward ; and the decree given by that court for the purpose of enabling the 
plaintiff, as tutrix of her minor child, to prevent a litigation between her and 
James Forbes, is a judgment, which she cannot question collaterally, and still less 
disregard. She has instituted a petitory action without even alluding to these 
proceedings ; her action, so far as the rights of her minor child are concerned, is 
therefore, irregular. 

Under this view of the case, it is needless to express any opinion as to the 
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validity of the proceedings had in the succession of E. S. Graham, deceased, and 
their effect upon the rights of the minor, Jane Graham. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; that there be judgment in favor of the defendant against 
the plaintiff, in her individual right, for one undivided half of the land in contro. 
versy ; that there be judgment of nonsuit for the other undivided half thereof. 
against the plaintiff, in her capacity of tutrix of her minor child, Jane Graham ; 
that the costs of the court below be borne by the plaintiff, and that the costs of 
appeal be borne, one-half thereof by the defendant, and the other half by Sarah 
B. Graham individually. 


Morron & Hamner v. Mark VALENTINE. 


In order to plead a foreign statute of limitation, under the Act of 15th of March, 1855, in bar of a judg- 
ment rendered in another State, it must be shown that the prescription was complete, and that there 
were no adequate means of enforcing the judgment in the State where it was rendered. 

Where a judgment is rendered in the State of Mississippi, and barred by the statute of limitation, but 
is subsequently revived by a judgment on a writ of seive facias, the prescription of ten years in this 
State is interrupted by such judgment. 

Statutes pertaining to the remedy are merely such as relate to the course and form of proceeding, but 
do not affect the substance of a judgment when pronounced, 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
i\ HH. Short and A. R. Hynes, for appeilant. Goodrich & Defrance, J. W. 
Montgomery, R. G. Harper and H. M. Spofford. for defendant. 

Merrick, ©. J. At the November term of the Circuit Court of the United 
States for the Southern District of Mississippi, in the year 1841, the plaintiffs 
recovered judgment against the defendant for $5000, with eight per cent. interest 
thereon. The defendant changed his domicil to Louisiana about January Ist, 
1846, but was in the habit of making frequent returns to Mississippi on basi- 
ness. 

In 1850, the plaintiffs sued out a writ of sczre facias upon the judgment, whieh 
was returned as to Valentine, the defendant, non est inventus. A second writ was 
issued in 1851, and returned executed September 2d, 1851. At the May term, 
1852, the said defendant having made default, the following judgment was ren- 
dered : 

“ Therefore, it is considered by the court, that the said Morton & Hamner, 
plaintiffs, have execution of the judgment herein against the said Mark Valentine, 
defendant, for as well the debt and charges aforesaid in the said writ of scire facias 
specified according to the form and effect of the recovery aforesaid, and also their 
costs and charges which they have sustained by reason of the delay of the execu- 
tion of the said judgment so recovered as aforesaid.” 

A fieri facias was issued within the year, and returned nulla bona. 

The present suit is to recover said debt, and was commenced by service of cita- 
tion in November, 1856. 

The defendant, among other defences, pleads the prescription of seven years 
under the Statute of Limitations of Mississippi (admitted by our statute), and 
the prescription of ten years, under the Art. 3508 C. C. and the statute of 1853. 
The case, by agreement, was tricd upon the pleas of prescription alone. Judg- 
ment having been thereon rendered in favor of defendant, plaintiffs appeal. 
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_ The plea under the Mississippi statute of limitations, is admitted by the Act 
of March 15th, 1855, p. 224. It reads: 

“ Whenever any contract or obligation has been entered into, or judgment 
rendered between persons who reside out of the State of Louisiana, and to be 
paid or performed out of this State, and the said contract, obligation or judg- 
ment is barred by prescription or the statute of limitations of the place where the 
contract or obligation is to be performed or judgment executed, the same shall 
be considered and held as barred by prescription in Louisiana upon the debtor 
who is thus discharged subsequently coming into the State. 

The statute of limitations of Mississippi relied upon, is the 8th section of the 
Act of Feb. 24, 1844, and is in these words, viz : 

“ Judgments in any court of record in this State shall not be revived by scire 
facias ; nor shall any action of debt be instituted thereon after the expiration of 
seven years next after the date of such judgment; nor shall any person sue out 
any execution on any judgment or decree after seven years from the time the last 
execution issued on such judgment or decree, provided, that the time that the 
person who is or shall be entitled to the benefit of such judgment or decree, shall 
have been under the age of twenty-one years, femme covert, insane or personally 
imprisoned, shall not be taken or computed a part of said period of limitation.” 

It is seen, that the debtor established his domicil in Louisiana before the statute 
of limitations of seven years had run, and it admits of a grave doubt whether his 
subsequent visits to Mississippi and return home was such a coming into the 
State after the statute of limitation had been acquired, as to entitle him to the 
benefit of our statute. But without expressing an opinion upon this point, it is 
sufficient to say, that in order to plead such foreign statute, it must appear that 
the judgment is BARRED by it. That is, it must be completely barred. It is not 
sufficient to say, that it is partially barred; that a part of the remedy is cut off 
by the statute. For that is not barred, which can be enforced by a single ade- 
quate remedy. Now, without considering any other point, this judgment has not 
been barred by the statute of Mississippi, so far as to cut off the remedy of scire 
facias and execution, because it has been so adjudged by a competent court in a 
proceeding served upon the defendant, and neither the defendant nor any court in 
this Union has the power to say that, that is not true, which has been adjudged 
between the parties by such competent tribunal. Res judicata pro veritate acci- 
pitur. 

We cannot consider any defence which the defendant may have had to the 
scire facias in the State of Mississippi. He should have pleaded it there. West 
Feliciana R. R. v. Thornton, 12 An. 736. 

This brings us to the consideration of the prescription of ten years, under our 
own laws, which presents the real difficulty in the case. 

It is argued by the distinguished counsel for the appellee, in substance, that the 
Mississippi statute gives the judgment creditor three modes of keeping alive his 
judgment, viz, by continued executions, by scire facias, and an action of debt; 

that if he resort to the mode of issuing execution, so that his judgment is still 
alive for that purpose, yet, if he suffer the seven years to elapse from the date of 
the judgment, he cannot resort to his sere facias, or action of debt, although the 
last execution was within seven years, and that it has been so adjudged ; that the 
scire facias accomplishes nothing more than the reiterated executions; that it 
creates no new judgment, but simply authorized a new execution upon the old 
judgment, which is barred by the prescription of seven or ten years. 
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Again, because it has been adjudged that reiterated executions do not inter. 
rupt the statute of limitations as to the process of scire facias, it is inferred by 
counsel that scire facias does not interrupt the running of the statute of limita- 
tion as to the action of debt. And then it is argued, that the present suit is in 
the nature of an action of debt, and the same rule ought to be applied here whick 
would be applied in the State of Mississippi in regard to the action of debt upon 
the same judgment. 

The argument would be more conclusive if it were shown, that by the law of 
Mississippi, an action of debt would not lie upon a judgment upon a scire facias, 
or that after debt had been brought upon the old judgment, sctre facias would not 
lie upon the judgment in the new action of debt ; that ever after, the only mode 
to revive would be by the action of debt. If we apprehend the decisions cited, 
they only prove that the single fact that the judgment creditor has taken out 
repeated executions, does not interrupt the statute of limitations as to scire facias 
or the action of debt. Why? It may be because they are the simple acts of one 
of the parties, unaccompanied by any judicial sanction. But it is well known, 
that the action of debt may be brought upon a judgment for money rendered in 
any other form of action; and we are not advised of any law which prevents such 
action upon the judgment in sczre facias reviving a former judgment. 

But as we have no decision of the Mississippi courts on this point, and as it 
would be unsafe to infer that a judgment once revived by scire facias must always 
be revived in the same manner, because reiterated executions do not interrupt 
the statute of limitation either as to a scire facias or action of debt, we must en- 
deavor to ascertain the nature of a scire facias, in order to know what effect must 
be given to it. For it must be conceded, that unless vitality has been given to 
the judgment of 1841 by the judgment in the scire facias, the prescription of ten 
years has been acquired. 

A scire facias is an action. It is an original action when brought upon a re- 
cognizance, or to repeal patents. It is a continuation of a former suit when it is 
brought to revive a judgment. Bouvier Inst., vol. 4, p. 84. 

It being an action, it may be supposed that it must have proper parties, and 
that it admits of a declaration, defences and pleas adapted to its nature. We 
find that the defendant has precisely the same pleas in bar of the action of scire 
facias, that he would have had to an action of debt upon the same judgment. 
4 Bouvier, p. 95; Chitty, Pleadings, 104. In the scire facias, there must be a 
plaintiff and defendant, a contestation or its equivalent, and a judgment. This 
judgment is in itself something more than an execution, because, like all other 
judgments, it cuts off and consumes the defences pleaded or which might have 
been pleaded, and does itself award execution. And, on the other hand, if the de- 
fence be sustained upon the defendant’s pleas in bar, it seems to us that such 
judgment will have the force of the thing adjudged, not only as to another action 
of scire facias, but any action of debt which may be brought on the original 
judgment. That this judgment has a formula at common law different from 
assumpsit, or debt, or any other action, does not make it any the less a judgment. 
It is in form that “ the plaintiff have execution of the debt or damages, &c., in 
the scire facias mentioned,” (4 Bouvier; p. 97, No. 3722,) thus recognizing the debt 
and granting an execution, which isthe object of every suit, and as Coke says, 
“the life of the law.” Neither is it any the less a judgment, because it is rendered 
upon a continuation of a former suit. Judgments merely awarding execution are 
not unknown to our law. The order of seizure and sale is a proceeding of this 
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kind. It admits of appeal, and it interrupts prescription. ‘The statute of 1853, 
(p- 250,) relied upon by defendant, also is an example of a proceeding to revive 
judgments similar to the Mississippi sczre facias. We think, then, it admits of no 
doubt, that the conclusion of the court upon the final hearing upon the scire facias 
is something more than an execution. Ji is (as we have already said) a judg- 
ment. If so, then we are informed by the Constitution of the United States, and 
the Act of Congress under it, what effect must be given to this judgment in Loui- 
siana. It must have the same effect here, that it has m the State of Mississippi. 
Const. U.S., Art. 4, sec.1; Act 1790, 26th May; 2 N.S. 600; 7 An. 334; 
©. P. 746. 

What, then, is the effect of the judgment upon the scire facias in Mississippi ? 
It is certainly to give vitality and life to a judgment which was inert and lifeless. 
In the language of the law, it revived it. It awarded execution upon the debt 
and charges recognized by the former judgment. Now, from what judgment did 
the old debt receive its new life and vigor. ‘The old judgment? That was inert. 
It must, then, if it has a new life, receive it from the new decree ; the judgment 
upon the scire facias, which is the final judgment upon the proceeding. This last 
decree, by the law of Mississippi, authorized (we must presume, and it is ad- 
mitted,) execution to run to any county in the State for seven years from its date, 
for the debt and charges mentioned in the judgment and writ of scire facias. 

The judgment upon the sczre facias, which was served upon the defendant, had 
the effect, then, to interrupt prescription ; and so it was adjudged by this court 
in a similar case. 

In the case of Orman v. Neville, decided in May last, we said upon the plea of 
prescription to a judgment revived in Ohio by scire facias: “ As ten years have 
not elapsed since the revival of the judgment obtained by the plaintiff against the 
defendant in the State of Ohio, the plea of prescription cannot prevail in this 
instance.” 14 An. 392. 

It is further urged, that the law in relation to the scire facias is merely reme- 
dial, and has no extra territorial effect. The case of Pilet v. Edgar, 4 Rob. 274, 
when attentively considered, does pot sustain the position. On the contrary, it 
proves, that after a year and a day (as the law then stood), scire facias, or a new 
action of debt, was indispensable to an action upon such judgment here. 

If the judgment upon the scire fucias be a mere remedy, in the sense used by 
counsel, then every other judgment must be regarded as a remedy having no force 
beyond the territory where rendered, which would be a confusion of terms. 
Statutes pertaining to the remedy are merely such as relate to the course and 
form of proceedings, but do not affect the substance of a judgment when pro- 
nounced. 

As no prescription, or statute of limitations, has run against the judgment 
upon the writ of scive facias, and as that judgment may be executed, whether it 
give rise to the action of debt or not, we are of the opinion that the pleas must 
be overruled, and the case remanded for further proceedings according to law ; 
and the judgment will be so entered. 

It is ordered, adjudged and decreed, that the judgment of the court below be 
avoided and reversed ; that the pleas of prescription be overruled, and the cause 
remanded for further proceedings according to law; the costs of appeal to be 
paid by the defendant and appellee. 


20 























































SUPREME COURT OF LOUISIANA, 


Fraxkun Perty, Tutor, v. Caartes McMickey’s Herrs et als. 


A disposition, in a testament, having for its object the foundation and maintenance of colleges under 
the administration of a municipal corporation, as trustee forever, is a prohibited fidet commissum 
and substitution. . 

As personal property has no situs, Article 483 of the Civil Code, which declares that persons who 
reside out of the State, cannot dispose of the property which they possess here, in a manner differ. 
ent from its laws, will not apply to such personal property, as, at the death of the testator abroad, 
happens to be within our territorial limits. 

The trust estates of the common law were intended to be prohibited under the general term of fidei 
commissct. 

The right of the cestui que trust, under the common law, cannot be assimilated to the usufruct under 
our law. 

The absence of interest in the trustee, will not take the trust out of the prohibition of our Civil Code. 

A bequest vesting a merely legal or apparent estate in a person, to be preserved and returned to his 
children and grandchildren, with the obligation upon such person, during his possession, to apply 

the fruits and revenues of the property devised to the benefit of a third person, who is neither 
owner nor usulructuary in the sense of the Louisiana law, constitutes a jfided commissum reprobated 
by that law. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

A F. Perin, in pro. per., and C. Roselius, for plaintiff and appellant. Ben- 
jamin, Bradford & Finney, for defendants and appellant. Race & Foster and H. 
T. Hays, for intervenors and appellees. 

Bucenanan, J. Charles MecMicken died at Cincinnati, leaving a will, which 
has been admitted to probate in Cincinnati and in New Orleans, and by which 
he disposed of a large estate, real and personal, in Ohio, Louisiana and other 
States. 

Mr. McMukeu died without ascendants or descendants. His nearest of kin, 
him surviving, were one sister, and the descendants of another sister, and of a - 
brother previously deceased. 

The plaintiff is the surviving husband of a neice of the said McMicken, and 
brings this suit in behalf of his three minor children, who are, collectively, heirs 
wt law, for one-ninth part, of the said McMicken’s estate, by representation of 
their mother, deceased. 

His petition alleges that the will of Charles McMicken is null, so far as it dis- 
poses of his property in Louisiana, for the following reasons : 

1st. That a certain bequest to the city of Cincinnati, in said will contained, is 
contrary to the law of Louisiana, prohibiting substitutions and fide: commissa. 

2d. The said city of Cincinnati is a foreign corporation, and without capacity 
to take the property situated in this State. 

3d. The said city is without the constitutional and legal capacity to take or 
hold property in trust for any purposes whatever. 

4th. The said bequest involves a perpetuity of ownership, putting the proper- 
ty forever out of commerce. 

oth. The colleges mentioned in said will, for whose use the said bequest was 
intended, were not in being at the testator’s death; and the “ white boys and 
girls” for whose benefit the said colleges were designed to be created, maintained, 
&c., are not described with sufficient certainty to show for whom the donation 
was intended; they are not designated as a class of persons belonging to any 
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corporate or territorial limits ; the bequest is, therefore, void for a want of a 
devisee: 

6th. The will is not clothed with the formalities prescribed by the laws of 
Louisiana, to devise the immovable property situated in this State. 

The city of Cincinnati, and the testamentary executor of Charles McMicken, 
have severally appeared and pleaded to this action, asserting the validity of the 
will and of the bequests therein contained, to the city of Cincinnati. 

To this suit has also intervened, Andrew McMicken, who joins the testamen- 
tary executor in maintaining the legality of the last will of Charles McMicken, 
and specially avers that the bequest contained in article four of said will, vested 
title, in fee, to all the property designated in the first seven sections of said arti- 
ele four, in the three minor children, issue of the marriage between Andrew Me- 
Micken and Rachel Ann, his wife; all of which children were alive at the death 
of said Charles McMicken ; and that the said Rachel Ann McMicken, their 
mother, has the usufruct thereof, during her life. 

Plaintiff, answering the petition in intervention of Andrew McMicken, denies 
that the will has any legal effect or validity as regards the property mentioned in 
said intervention, and pleads that the devise of said property to said Andrew, in 
trust for his wife and children, is contrary to the laws of this State, prohibiting 
substitutions and fide: commissa. 

The District Judge, upon these pleadings and the evidence adduced, decided, 
that the will of Charles Mc Micken, so far as it relates to the movable property in 
this State, left to the city of Cincinnati, and the bequest to Andrew McMicken. 
be maintained ; and so far as relates to the bequest of immovables in this State 
to the city of Cincinnati, that said will be declared null and void. 

From this judgment, the plaintiff, the city of Cincinnati, and the testamentary 
executor of Charles McMicken, have appealed. 

The dispositions of the testament under consideration, in relation to the city 
of Cincinnati, have for their object, the founding and maintaining of two col- 
leges in that city, and under the administration of that municipal corporation, as 
trustee, forever. 

These dispositions are identical in principal with those contained in the will of 
Isaac Franklin, (7 An. 399.) the legality of which was very maturely considered, 
and pronounced upon by all the Judges of this court serzatim. Three of the 
four Judges who composed this court, concurred in a decree, that the bequest 
contained in the will of Isaac Franklin, in favor of James and William Franklin, 
in trust for the purposes therein specified, be set aside, so far as it bears upon 
real estate, slaves and immovables in the State of Louisiana. 

Upon the authority of that case, the first aud fourth grounds of objection to 
the testamentary dispositions in favor of the city of Cincinnati, in plaintiff's 
petition set forth, must be maintained. 

The Civil Code, Article 483, declares that persons who reside out of this 
State, cannot dispose of the property which they possess here, in a manner dif- 
ferent from its laws. 

As personal property has no situs, this Article has not been considered to ap- 
ply to property of that kind, which, at the death of the testator, resident abroad, 
happens to be within our territorial limits. See the case of Webre's Succession, 
lately decided. 

But it is contended in argument, in conformity to one of the grounds of nal- 
lity charged in the petition, that the city of Cincinnati was without legal capa- 
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city to take or hold property in trust... Upon this point, the counsel for plaintiff 
rely apon the Constitution of Ohio, Article viii, section 6, Swan’s Rev. Stat., 
22, and the Ohio Statutue of May, 3d, 1852, Swan, pp. 960 and 979. 

We are spared the necessity of examining this subject, however, for it is admit. 
ted in argument, that the question of the capacity of the city of Cincinnati to 
execute this trust, has been decided by the Circuit Court of the United States ip 
Ohio, affirmatively. It appears that an appeal is now pending from that deei- 
sion, before the Supreme Court of the United States. .A reservation will be 
made in our decree, to meet the contingency of a reversal of the judgment of 
the Circuit Court. 

The decision of the intervention of Andrew McMicken in this cause, turng 
upon the construction of clause TV of the will of Charles McMicken, which reads 
as follows : 

“T give and devise to my nephew, Andrew McMicken, in trust, for the use and 
benefit of his wife, Rachel Ann, during the term of her life, and after her death, 
to their children, in fee, share and share alike: the issue, however, of any such 
child or children of the said Andrew, now or hereafter born, to take by represen- 
tation, as I have already provided in Item No. 1 (one), in the words of the de- 
vise to the children of Charles M. Carr, deceased, and of his sister, Mary Carr, 
the following real and personal estate, to wit : 

1. All my real estate in the county of Madison, and State of Illinois, with 
power on the part of the said Andrew, to sell at public and private sale, any or 
all of the said land, and to convey the same to the purchasers in fee ; the pro- 
ceeds of such sale to be invested in other real estate, or in good securities, to be 
held for the use and benefit of said Rachel Ann and the said children, in trust as 
aforesaid. 

2. All that tract of land in the parish of West Feliciana and in the State of 
Louisiana, in the Tunica settlement, containing five hundred arpents, and known 
as the “ Carendine Gore Tract,” and which was purchased at the sale of the es- 
tate of William Collins, about the year eighteen hundred and forty. 

3. All my lots and lands in the town ef Bayou Sarah and other lands on 
Thompson’s Creek, in the parish of West Feliciana, in the State of Louisiana. 

4. All that tract of land, containing about two hundred and fifty arpents, sita- 
ated in the parish of East Baton Rouge, on the Cypress Bayou, known as the 
James McGill tract. 

5. All that tract of land in the State of Kentucky, on the Big Sandy River, 
containing about ten thousand acres, and known as the Benjamin Wyncop tract 
or patent, and which is now the subject of a suit in ejectment ; reserving, how- 
ever, if recovered, to the heirs of Joshua F. Doyle, one-third of the net proceeds, 
after the sale thereof, and after the payment of all costs and charges, and ex- 
penses. 

6. All my land in the State of Texas, except the grants in the names of Adam 
Carraway and James Brown, which are hereinafter devised to Levi S. McMie- 
ken. All the lands as above devised, to be sold and disposed of by said Andrew, 
at his discretion. 

7. All that lot of ground in Spring Grove Cemetery, near Cincinnati, as a 
burial place for the family of my brother and sister, and of my nephews and 
neices, and of their descendants ; and also my pew, No. 75, in the Ninth street 
Baptist Church. 

8. All debts now due me in Cincinnati, New Orleans, or elsewhere, by judgment, 
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bond, note, accounts, or otherwise ; all the rents, issues and profits, which at the 
time of my death may be due me, from the land above specifically devised to my 
nephew, Andrew McMicken ; my carriages and horses ; all my library and house- 
hold furniture, of every description, and any other personal property not herein- 
after specifically devised, which said library, furniture and personal property, shall 
be equally divided by the said Andrew, with my neice, Lizzie McMicken. 

9. I permit my nephew, the said Andrew McMicken, and my neice, Lizzie Mc- 
Micken, if either see fit, to occupy, free of rent, and for the period of five years 
after my decease, the house in which I now reside. This permission, however, 
shall not interfere with the objects of my devise to the city of Cincinnati, as to 
the lot by which the said building is surrounded.” 

It will have been observed, that the above clause or item of the will, makes 
mention of the Item No. one, as governing the heritable rights of the issue of 
the children of Andrew McMicken, devised to such issue by the Item No. IV, now 
under consideration. It becomes, therefore, necessary to a perfect understanding 
of the scope and operation of this item, that we should copy so much of the 
Item No. one, as is referred to therein. It is as follows : 

“I give and devise to Charles M. Carr and Andrew McMicken, and to the sur- 
vivors of them, his executors and administrators, all my real estate in Clinton 
county, Illinois, and St. Charles county, Missouri, in trust, nevertheless, for the 
use and benefit of the children of the said Charles M: Carr and of Mary Carr, 
who intermarried with Henry Lear, who is now deceased, to be divided between. 
the said children and their heirs, share and share alike, when the last child shall 
have attained the age of twenty-one years; that is to say, the said lands shall be di- 
vided by the said children into parts of equal value, and each child shall choose 
his or her respective portion by lot ; but if the whole, or any portion of the said 
land cannot be equally divided, or the said children should fail to agree upon a 
division, then such portion which cannot be divided, or upon a division of which 
said children fail to agree, I direct, shall be sold by the said trustees, who shall 
divide the proceeds thereof, equally among the said children or their heirs. The 
issue of any child or children of the said Charles M. Carr, or of his sister, the 
said Mary Carr, or any grandchild, shall take, by representation of their parents 
respectively, such share of the said lands or of the proceeds thereof, as the said 
child would have been entitled to receive, had he or she been living-at the time 
of the division or sale of the said estate.” 

It is contended by plaintiff's counsel, that the item of the will No. IV con- 
tains a double trust, or fidei commissum; that the legal ownership is given to 
one, to preserve for another, for the term of a life; and then to return to persons, 
even in the fourth generation removed from the testator, in fee. C. C. 1507; 
Provost v. Provost, 13 An. 574. 

This clause in the will created, and was intended to create, a trust estate of the 
common law. ‘The property devised under it was situated in Illinois, Kentueky, 
Ohio, Texas and Louisiana ; and it cannot be supposed that the testator intended 
his words to be construed in a different sense in Louisiana, from their received 
signification in Ohio. 

The trust estates of the common law, with their refined distinctions and com- 
plicated limitations, were intended to be prohibited under the general term of 
fidei commissa. The legal estate, by that system of laws, is vested in the trustee. 
He alone can defend the possession in the courts of law ; but the income and 
profits thereof belong wholly or in part to another, the cestui que trust. The du- 
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ties of the trustee are to permit the cestui que trust to receive the profits ; to 
account ; to execute such conveyances in accordance with the provisions of the 
trust, as the cestui que trust shall direct ; and to defend the title to the land in 
any court of law or equity. The cestui que trust is entitled to the beneficial 
interest in the estate, and may receive the profits, and even possess the estate, 
where he is the only person interested, or the duties of the trustee do not render 
it necessary to retain possession. See 2 Bouvier, 332, No. 1911 et seq. 

Now, as the legal estate vests in the trustee, who alone can appear in justice 
to defend the title, the rights of the cestu: que trust cannot be assimilated to the 
usufruct, where the usufructuary has a real right and may stand in judgment to 
defend it. C. C. 549. 

Again, the trustee holds the legal title, not on!y for the benefit of the present 
cestui que trust, but for the benefit and protection of the remainder men and those 
claiming by representation, and in this case, until the partition which was to be 
made after the death of the cesfw: que trust, and the last child had attained 21 
years. 7 An. 419; 2 Howard 650, Gaines v. Chew. 

It cannot be said that this trust is one of those not prohibited by the Civil 
Code, because it is not coupled with interest in the trustee. Very few of the 
common law trustees have any interest. ‘hey merely stand seized of the estate 
for the benefit of others. Neither was it necessary, under the Roman law, in its 
origin, that the testamentary heir should derive any advantage from the exeeu- 
tion of the fidec commissum. ‘The Falcidian and 'Trebellianic portions were in- 
vented for the purpose of making it the interest of the instituted heir charged 
with fidet commissa, to accept the succession ; and, because substitutions and fidei 
commissa were prohibited by the Code, these portions were also abolished. C. C. 
1507, 1608; Domat, Book 4, Tit. 3, and Book 5, Tit. 4. 

The bequest contained in item 1V of the will of Charles McMicken, vesting a 
merely legal or apparent estate in Andrew McMicken, to be preserved and re- 
turned to his children and grandchildren, with the obligation upon the said 
Andrew, during his possession, to apply the funds and revenues of the property 
devised to the benefit of a third person (his wife,) who is neither owner nor usu- 
fructnary in the sense of the Louisiana law, constitutes a fide’ commissum repro- 
bated by that law. 

It is clear, that the testator did not intend to confer any benefit upon the ap- 
parent legatee, Andrew McMicken, who is merely a person interposed for the pur- 
pose of creating and perpetuating through several generations an estate or title 
far removed from the simplicity of estates known to our laws; an anomalous 
estate in Louisiana, although familiar to, and even favored by the system of laws 
which governs Ohio and the other States of the Union. This complicated and 
artificial estate, it is the policy of our legislation to exclude from Louisiana. It 
becomes therefore our duty to declare the whole disposition in question, void, as 
to the property situated in Louisiana ; which must consequently be divided among 
the heirs-at-law, as ab intestato. 

The objection to the will, that it was not made in the form required by the law 
of Louisiana, seems to have been waived in argument. 

It is, therefore, adjudged and decreed, that the judgment of the District Court, 
as regards the city of Cincinnati, be amended by reserving to plaintiff, in his ea- 
pacity of tutor of his minor children, his action for the recovery of the personal 
effects bequeathed by the testator, Charles McMicken, to the city of Cincinnati, 
in case the decision of the Supreme Court of the United States, upon the appeal 
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pow pending from the Circuit Court of Ohio, should be adverse to the city of 
Cincinnati ; and that, as so amended, the judgment of the District Court between 
the plaintiff and the city of Cincinnati, be affirmed; that the judgment of the 
District Court upon the intervention of Andrew McMicken, be avoided and re- 
versed ; and that there be judgment upon the said intervention, against the said 
intervenor, and in favor of the plaintiff, annulling and avoiding the item IV of 
the will of Charles McMicken, as to immovable property situated in the State of 
Louisiana ; that the minor children of plaintiff named in the petition be recog- 
nized and sent into possession, through the plaintiff as their tutor, of the estate of 
Charles Mc Micken, their grand-uncle, deceased, situated in the State of Louisiana, 
as heirs-at-law, for one-ninth of said Charles McMicken’s succession ; that this 
cause be remanded to the District Court, for the purpose of making a partition 
among the heirs-at-law of said Charles McMicken, of the property of his succes- 
sion in Louisiana ; and that the costs in both courts heretofore incurred (inclusive 
of this appeal,) be paid by the city of Cincinnati and the executors of Charles 
McMicken, defendants, with the exception of the costs of the intervention of An- 
drew McMicken, which are to be paid by the intervenor. 
Durrett, J., took no part in this decision. 


Caruertne N. Lea, Executrix, v. Joux Ort Terry. 


It is not necessary that the description of property demanded in a petitory or rescissory action, should 
be described with such certainty, that the Sheriff, or any other person, could find the same with- 
out aid. 

Judgments of courts, as well as deeds and acts of parties, may be carried into effect by inquiries, out 
side the decree, deed or act, when there is a mere latent ambiguity. 

A final judgment cannot be rendered on an appeal taken from a judgment rendered on a peremptory 
exception filed after issue has been joined by default, where the plaintiff did not treat such excep 
tion as an answer in the lower court. Such a case will be remanded, to be proceeded with accord- 
ing to law, aud the exception permitted to stand as an answer. 


PPEAL from the District Court of the Parish of Livingston, Wilson, J. 
A W. C. Walker and D. N. Hennen, for plaintiff and appellant. Whittaker 
& Fellows, for defendant. 

Merrick, C. J. This case comes up on a judgment rendered upon a peremp- 
tory exception filed by defendant. 

“ Petitioner states, that on or about the 26th of May, 1837, Franklin W. Lea 
executed, by act before Lyman Briggs, Notary Public at Covington, in the 
parish of St. Tammany, a deed of sale to John Orin Terry, now of the parish of 
Livingston, of the following described property, to-wit :”” (Here follows the des- 
cription of the land conveyed.) 

“ Your petitioner shows that the consideration expressed in said act was the 
sum of ($900) nine hundred dollars cash, and ($5,000) five thousand dollars in 
notes of various persons in New Orleans ; but your petitioner shows that the true 
consideration and real character of said act was tn this wise: that said F. W. Lea 
and J. Orin Terry having purchased, in 1836, a certain tract of land from one 
Richard Hagan, situate in the parish of St. Helena, and adjoining the town of 
Uncle Sam, caused the same to be laid out in town lots, sold the same ; that part 
of the notes arising from the sale of said lots being in the hands of F. W. Lea 
aforesord, at the time of the execution of said sale, and the said Lea being then in 
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embarrassed circumstances and insolvent, said Terry, with a view of obtaining a 
preference and advantage over the creditors of said Lea, induced said Lea to exe. 
cute a PLEDGE of said above described property, to secure the payment of the 
portion of said notes remaining due to said Terry, and arising from the sale afore. 
said ; that in effect the said PRETENDED act of sale is no more than an act of PLEDE 
to secure the sum of five thousand nine hundred dollars, then owing by said Lea to 
said Terry, as will more fully appear by a counter-letter signed by said Terry, of 
which the following is a copy : 

‘I hereby acknowledge that the sale which Mr. F. Ww. Lea has this day made 
to me is for notes owned by me jointly with said Lea, and that when my half of 
said notes are returned, or the money paid for the same, I will make a re-transfer 
of all the said property to said Lea. The notes above mentioned are given for the 
property bought of Richard Hagan, and in which we have a joint interest, only 
one-half of said notes being my property ; and the balance being paid or delivered 
to me, the sale made of this date will be void. 

April 22, 1837. Joun O. Terry.’ 

“ Your petitioner is informed, and so alleges the fact to be, that said John Orin 
Terry has long since received the notes aforesaid, or the money, coming to him 
from said sale, and nevertheless refuses to re-convey the aforesaid lands to your 
petitioner, though thereunto amicably requested, &c., &e.” 

“ Judgment by default was taken, and before the same became final, the defen- 
dant by his counsel, G. W. Watterston, obtained an order setting the same aside, 
and that he have leave to file peremptory exceptions.” 

“The peremptory exception is as follows : John Orin Terry, the defendant in 
this case, now appears and excepts to the action of said plaintiff upon the follow- 
ing grounds : 

“That the petition of said plaintiff, Catherine A. Lea, executrix of Franklin 
W. Lea, shows no cause of action, inasmuch as it makes the plaintiff's demand 
rest upon a pledge of lands and immovable property.” 

“ And upon a counter-letter alleged, dated anterior to the time of the transfer 
of land sold to the defendant by Franklin W. Lea on the 26th of May, 1837, as 
stated by the said plaintiff.” 

This exception having been sustained, plaintiff appeals. 

The appellee urges in this court, that the property sought to be recovered is 
not sufficieatly described in the petition, to warrant a judgment decreeing a re- 
transfer, uo copy of the act of sale being annexed to the petition. 

It is a mistake to suppose, that the description of property demanded in a peti- 
tory or rescissory action must be described with that certainty that the Sheriff or 
any other person can, without aid, find the same. It is a maxim of the law, that 
that is certain, which can be rendered certain ; and it is often the case that in- 
quiries have to be made outside of a judgment, to ascertain its application. For 
example, service of citation is made upon a party by a wrong name, and he suf- 
fers judgment under that name :—the Sheriff, when he comes to execute the writ 
of execution, can find no person bearing the name of the debtor in execution. He 
may make inquiries, and ascertain the person who was cited, and against whom 
judgment was rendered. A plaintiff may recover, in a petitory action, a slave of 
a certain name ; the Sheriff, in executing the writ of possession, may inquire what 
slave, among a number of the same name or description, was intended. So a man 
may sell a plantation in his possession in a certain parish, at a certain date, with- 
out further designation ; and, if a decree be rendered for the same property in 
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the same manner, the Sheriff may inquire, in the execution of the writ of posses- 
sion, what plantation the party had in his possession at a certain date. Judg- 
ments of courts, as well as the deeds and acts of parties, may be carried into effect 
by inquiries outside the decree, where there is a mere latent ambiguity ; other- 
wise, great numbers of judgments could not be executed. 

In this case, the description of the lands demanded is as follows: “ Ist. A 
tract of land containing 640 acres, lying in the parish of St. Tammany, on the 
East side of the river ‘T'angipaho, near the mouth of the creek called Washley, 
acquired by said Lea through Wm. Bowman, of Joseph and John W. Slater, being 
the same granted by the United States to said Joseph Slater as section 40 of town- 
ship 6 south, range 8 east, and section 37 of township 6 south, range 9 east ; 
2d. A tract of land, 640 acres, situated in the parish of Livingston. on the Tan- 
gipaho river, adjoining the town of Uncle Sam, and known as the Derbin Place, 
under the certificate granted to the said Jeremiah Derbin, of date July 27, 1824, 
and numbered 175.” 

The foregoing description is sufficient. If the boundaries of the tracts, or the 
courses and distances are not given, still the tracts of land can be found by proper 
inquiries (if not at once known), and when found, their boundaries may be ascer- 
tained by reference to the government surveys. Id certum est quod certum reddi 
potest. 

It is further urged, that there is no description in the counter-letter of the lands, 
and that it bears date prior to the sale from Leu to Terry. 

The counter-letter is referred to in the petition only as proof. It was not ex- 
clusive of all other modes of proof. The plaintiff might have interrogated the 
defendant on facts and articles, or shown an error in the date of the counter-let- 
ter, or perhaps shown its application by other testimony. The defendant, by ad- 
mitting the truth of the allegations in the plaintiff's petition, has, as the case now 
stands, relieved her of the necessity of offering the counter-letter, or making any 
other proof. 

The prayer of the petition must be understood with reference to the allegations, 
and so construed, the terms “ the lands referred to in the counter-letter, ” and 
“the lands described in the petition,” may be understood as the same, and the 
disjunctive conjunction “ or” read as meaning “ or in other words.” 

The plaintiff’s counsel contends, that the peremptory exceptions having been 
filed after a judgment by default, must be taken as an answer, and that we ought 
to render a final judgment against the defendant on the same, and they cite the 
cease of the Citizens’ Bank v. Beard, 5 An. 41, in support of this position. 

The reply to this is, that the plaintiff did not so treat the case in the lower 
court. If the exceptions were an answer, the case should have been fixed for 
trial under Article 463 of the Code of Practice, which was not done. 

The record does not even inform us whether the exceptions were argued in the 
presence of both parties. 

As there is no other defence filed to the action, except the exceptions, we will 
permit them to stand as an answer, and remand the case to the lower court, to be 
proceeded in according to law. 

It is, therefore, ordered, adjudged and decreed by the court, that the oe 
of the lower court be avoided and reversed, and that this case be remanded to the 
lower court, there to be proceeded in according to law, the defendant paying the 
costs of the appeal. 
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A. D. Woopwarp v. M. E. Woopwarp. 


The husband, when appointed curator of his wife interdicted for insanity, is bound to give security for 
the faithful administration of her estate confiled to his care. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J, 
sh J. H. Muse, curator ad hoc, appellant, in pro. per. 

Lanp, J. ‘The question to be determined in this-case is, whether the husband, 
when appointed curator of his wife interdicted for insanity, is botind to give 
security for his faithful administration of her estate confided to his care. 

The law provides that the person interdicted is, in every respect, like the minor 
who has not arrived at the age of puberty, both as it respects his person and his 
estate ; and the rules respecting the guardianship of the minor, concerning the 
oath, inventory, and the security, the mode of administering, sale of the estate, 
the commission on the revenues, the excuses, the exclusion or deprivation of the 
guardianship, the mode of rendering the accounts, and the other obligations, ap- 
ply with respect to the curatorship of the person interdicted. C. C. Art. 204. 

The rules respecting the curatorship of minors require every tutor appointed 
or confirmed by the Judge, except the father or mother, to give good and suffi- 
cient security for the fidelity of his administration, in an amount equal to that of 
the credits, money and other movable effects stated in the inventory, and such 
other sum as the Judge may deem sufficient to cover any loss or damage which 
the tutor may occasion to the minor by his mal-administration. These rules fur- 
ther provide, that this security may be increased or diminished on the demand of 
the under-tutor or any relation of the minor, as the disposable funds of the estate 
may increase or diminish; and the only cases in which the tutor may be ex- 
empted from furnishing this security, are those in which he proves that he pos- 
sesses within the State, real property, unincumbered with mortgages or other 
liens, of the value of double the sum fixed for the security, and those in which he 
gives a special mortgage on immovable unincumbered property, equal in value to 
the amount of the security required. C. C. 330, 331. 

The husband is not exempted expressly by law from giving security for the 
faithful administration of the property of his wife, who has been interdicted for 
insanity, although he is entitled of right to the curatorship of her person and her 
estate ; and if his duty to give security is tested by the rules respecting the tutor- 
ship of minors, he does not come within the exception of those rules, which dis- 
pense only the father and mother of the minor from giving the security required 
by law; for it cannot be said, that the relation of husband and wife, either in na- 
ture or in law, is the same as that of parent and child. 

It is true, that the law provides that the wife may be appointed curatrix of her 
husband interdicted for insanity, and expressly dispenses her from giving security 
for her faithful administration. C. C. Art. 400. 

But this provision is against, instead of being in favor of the pretentions of the 
husband ; for if it was not the intention of the lay maker to require security of 
the husband, why is he not expressly dispensed froma the performance of that du- 
ty, in the same unequivocal manner that the wife has been, in the expression of 
the legislative will? The only answer is, that such was not the intention of the 
Jaw-maker. 
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It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be amended, and that the curator, A. J. W. Wortham, the husband of the 


defendant, be required to give security in an amount equal to that of the credits, 


money, and other movable effects stated in the inventories of the property of the 
defendant, for his faithful administration of her estate ; and that the judgment of 
the lower court thus amended be affirmed, and that the costs of this appeal be 
paid out of the estate of the defendant. 


Winuiam Boge. v. Jou~xn M. Bent. 


The Sheriff is only liable for such damages, arising in the discharge of his official duty, as shall be 
proved to have been actually sustained. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Charles M. Taylor, for defendant and appellant. Lacy & Upton, for plain- 
tiff. 

Bucnanan, J. This is a suit against a Sheriff, for damages alleged to have 
been caused by seizing a drug store belonging to plaintiff, in execution of a judg- 
ment against one Beach, from whom plaintiff had purchased said drug store a few 
days previous to the seizure. 

The jury found a verdict in favor of plaintiff, for twelve hundred dollars dam- 
ages, and five hundred dollars counsel fees. Defendant appeals from a judgment 
rendered upon this verdict, after a fruitless attempt to obtain a new trial. The 
ground alleged for a new trial was, that the verdict was contrary to law and evi- 
dence. The District Judge, in refusing the new trial, used the following lan- 
guage : 

“The court considers the verdict as high under the circumstances. But this 
is such an error as the Supreme Court will not hesitate to correct, if found to 
exist ; and under the impression that whatever error does exist in the verdict can 
be remedied in the Supreme Court as the case now stands, I think it unnecessary 
to grant a new trial.” 

We agree with the District Judge, that the evidence does not justify the ver- 
dict. The law is well settled, that the Sheriff is entitled to be protected from 
exaggerated claims for damages in the discharge of his official duty. He is only 
liable, at farthest, for the damages proved to have been actually sustained. 

In the present case, the plaintiff has not proved that he has suffered any loss or 
expense whatever by the seizure of which he complains, with the exception of his 
attorney's fees for prosecuting this suit, five hundred dollars. 

It may be observed, that this is a suit in vindication of property which cost 
twelve thousand dollars. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
he amended, and that plaintiff recover of defendant five hundred dollars, with 
costs of the Distriet Court; those of appeal to he paid by plaintiff and ap- 
pellee. 
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Tae Srate, ON THE RELATION OF R, CasritLE, PRAYING FOR A MaNpDamus, v, 
Tae Jupce or tar Seconp Disrrictr Courr or New Or.eans, 


Where a tutor presents a petition to the court, praying that a special mortgage which he tenders to 
secure the rights of the minors may be accepted, and the tacit mortgage annulled, he is entitled to 
a formal judgment on his petition, and this judgment must be entered on the minutes of the court 
and reduced to writing and signed hy the Judge. 


N the relation of R. Castille, praying for a mandamus against the Judge of 
the Second District Court. £. Bermudez, for relator. 

Merrick, C. J. The relator having been appointed tutor to the minors Ma- 
rie and Joseph Castille, filed his petition, praying that the special mortgage which 
he tenders to secure the rights of the minors, may be accepted, and the tacit 
mortgage annulled. The District Judge declined accepting the special mortgage, 
being of the opinion that the property was so incumbered by prior mortgages, 
as not to offer any adequate security to the minors. C. C. 331; Phillips’ Dig. 
338, sec. 13. 

He, therefore, refused to receive the special mortgage, but declines to reduce 
to writing the verbal order which he made, and he states that the practice in his 
court, both by himself and his predecessors, as far as he can learn, has been, 
(where he or they disapproved of the advice of a family meeting,) to deliver an 
oral refusal, without reducing the same to writing. 

The relator complains that he is precluded from taking his appeal until the 
order of the lower court is reduced to writing ; that if he should undertake to 
appeal, there would be nothing of record to show that he had been aggrieved, or 
that the proceeding was not still pending. 

It appears to us, that the relator is entitled to have a formal judgment ren- 
dered upon his petition, in order that he may appeal, if the decree be adverse to 
his pretensions. See the State v. The Judge of the Second District Court, 13 
An. 481, 483. 

This judgment, when pronounced, must be entered upon the minutes of the 
court, and reduced to writing, and signed by the Judge. C. P. 544, 546. 

We cannot render the particular decree desired by the relator, nor pass upon 
the reasons which have influenced the District Judge to withhold the order. 

We can consider those questions only, when presented on appeal. 

It is, therefore, ordered, adjudged and decreed by the court, that a writ of 
mandamus issue to the Honorable the Judge of the Second District Court of 
New Orleans, commanding him to proceed to pronounce judgment upon the 
petition of said Ramond Castille, filed in said Second District Court, on the 2d 
day of December, 1859, and praying that a special mortgage be accepted, and 
that the tacit mortgage theretofore existing in favor of said minors be annulled, 
and for general relief ; and that when such judgment shall have been pronounced, 
that said District Judge cause the same to be entered upon the minutes of his 


court, and reduced to writing, and that he sign the said judgment so to be ren- 
dered. 
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CanFieLpD S. Martin v. His Creprrors anp tHose or Tuomas J. Casey 
& Co. 


The assignment of a warehouse receipt. in the absence of an express stipulation, that the property is 
given in pledge to secure the payment of a principal obligation, the amount of which is specified. 
does not confer a privilege upon the transferree. 

In order to create a pledge, it is necessary not only that delivery should accompany the pri- 
vate deed, but also that the instrument should exhibit the nature and extent of the reciprocal rights 
and obligations of the contracting parties. 

A creditor of an insolvent, whose indebtedness preceded the surrender of the insolvent, may plead his 
debt in compensation of any amount due by him to the insolvent. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 

Bonford, Singleton & Clack, for opponents and appellants. Benjamin, 
Bradford & Finney, for syndic. Durant & Hornor, for Reed & Co. 

Voorntrs, J. ‘The syndic of the insolvent estate of J. Casey & Co., presented 
a tableau of classification and distribution, to the homologation of which several 
oppositions were filed by different creditors. Five of these opponents, and the 
syndic himself a creditor, have appealed from the judgment of the District 
Court. 

1. H. Renshaw, whose claim is classed as an ordinary debt, avers that it is se- 
eured by privilege on the proceeds of the sale of ten thousand bags of salt. His 
claim is based upon the transfer of a warehouse receipt issued to Levy, Summers 
& Co., and endorsed over to him by the holders. 

The assignment of a warehouse receipt, in the absence of a stipulation that 
the property is given in pledge to secure the payment of a principal obligation, 
the amount of which is specified, does not confer a privilege upon the transfer- 
ree. H. W. Cater, use of, v. H. B. Merrill & Co., 14 An. 375. 

Privileges are of strict right; and parties claiming them must conform to the 
vequirements of the law. It is required, in order to create a pledge, not only 
that delivery should accompany the private deed, but that the instrument itself 
should exhibit thé nature and extent of the rights and obligations of the con- 
tracting parties reciprocally. 

Our attention has been called to the case of Martin v. His Creditors, (reported 
in 14 An. at page 393,) as not distinguishable from the present suit. There is a 
manifest difference between them; one has reference to a contract of sale, and 
the other to a contract of pledge. 

2. With regard to the claims of J. Egan & Co., and of Chouteau, Jr. & Co. 
the tableau must be amended, for the purpose of refunding to the former the sum 
of $818 50, and to the latter the sum of $935 90, paid under protest. They 
were carried on the account of the syndic as ordinary creditors, and at the same 
time denied the benefit of compensating the amounts they owed to the insolvent, 
by the amounts due to themselves. As the mutual indebtedness preceded the 
cession or surrender of property, compensation took effect by operation of law. 
Boissier’s Syndic v. Belair, 1 N.S. 483; Beatty, Syndic, v. Scuddy, 10 An. 404. 

3. The opposition of James Harrison & Co. must be maintained, so as to al- 
low them to be refunded the sum of $811 89. paid by them to the syndic for 
storage. ‘The merchandise kept in the insolvent’s warehouse was fraudulently 





MARTIN 


Caskey. 













































SUPREME COURT OF LOUISIANA, 





disposed of, to an amount exceeding the charge for storage ; the opponents could 
not be called upon to pay these costs, without a compliance on the part of the 
warehouseman, with his corresponding obligations. 

4. The opposition of S. H. Kennedy & Co., for the sum of $1,226, is well 
founded. They paid the sum of $606, under protest, under similar circumstan- 
ces as James Harrison & Co. ; and, with regard to the balance of $620, the 
same was compensated by operation of law, as the claim against James Eagan 
& Co. and Chouteau, Jr. & Co. ; 

5. Woodruff & Co. paid the sum of $65 for storage of salt, belonging and 
adjudicated to them. They are entitled to recover this amount, because the in- 
solvent failed to deliver a portion of the merchandise, to an amount equal to the 
costs for storage. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be amended, so as to conform to the several amendments made by 
this court in favor of the appellant, to wit, J. Eager & Co. tor the sum of eight 
hundred and eighteen dollars and fifty cents; Chouteau, Jr. & Co., for the sum 
of nine hundred and thirty-five dollars and ninety cents; James Harrison & Co, 
for the sum of eight hundred and eleven dollars and eighty-nine cents ; S. H., 
Kennedy & Co. for the sum of twelve hundred and twenty-six dollars ; and Wood- 
ruff & Co. for the sum of sixty-five dollars; and that, in other respects, the 
judgment of the District Court be affirmed, one-half of the costs of appeal to 
be borne by the insolvent’s estate, and the other half by H. Renshaw personally. 

Merrick, C. J., took no part in this case. 


Srate v. Bensamin Buran. 


It is not necessary, in charging an offence in an indictment, to follow the words of the statute, it is 
sufficient if it be distinctly charged in other words. 

Although the defendant in a prosecution for libel, may prove the truth of the charges that gave rise 
to the prosecution, yet evidence of common reports, or of publications in newspapers upon the 
subject, is inadmissible. 

A party is just as much responsible, criminally and civilly, for giving currency to slanderons and li 
belous reports, and publications, as if he had originated them. His only exeuse in such a case, is 
to shew the truth of the charges preferred, and not the truth of the preferment, by others, of such 
charges. 

The extra-judicial declarations of the person against whom the libel was preferred, are not admissible 
in evidence, as the admissions of a party, he being merely a witness in the prosecution. It is other- 
wise in a civil suit, which the injured party may institute for the recovery of damages. 

When the defendant, for the purpose of discrediting the witness, offers to prove these statements, 
after directing the latter’s attention to the fact that they had been made. the evidence is admis- 


sible. 


PPEAL from the District Court of the Parish of St. Tammany, Beale, J. 
T. J. Semmes, Attorney General, for the State. A. P. Field and H. Dun- 
can, for defendant and appellant. 

Voorutes, J. The defendant is appellant from a judgment imposing upon 
him a fine of one thousand dollars, for the erime of libel, of which he was ad- 
judged guilty by the verdict of the jury. 

He asks relief upon three distinet grounds : 
1. He sets up error in the first place, that the indictment does not follow the 
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words of the statute. This is not necessary, if the substance of the offence be a i 
given ; and, although it is safe to charge it in the terms of the statute, it is now —_—Beraay. 
well settled, that any words that will convey substantially the ingredients of the 
offence, will suffice. State v. Stiles, 5 Au. 324; State v. Smith, 5 An. 340; 
State v. Vanderlip, 4 An. 444. 

The indictment charges distinctly, that Benjamin Butman acted maliciously ; 
that he wrote and published defamatory language, and gives specifically the lan- 
guage used in the alleged libel. The allegation that various other language in 
defamation was written and published by the defendant, must be considered as 
surplusage, the charge of libel being otherwise distinctly enunciated. 

2. The defendant had the right to prove the truth of the accusations which 
gave rise to this prosecution. But evidence of common reports or of publica- 
tions in the newspapers upon the subject, is inadmissible. In giving currency to 
slanderous and libelous reports and publications, a party is just as much respon- 
sible, criminally and civilly, as if he had originated the defamation. His only 
excuse, in such a case, is to show the trath of the charges preferred,.and not the 
truth of the preferment by others of such charges. Act 1855, p. 152, s. 14. 

The District Judge, therefore, did not err in ruling out the testimony offered 
by the defendant to prove the currency of the rumors and the fact of the news- 
paper publications. 

3. The person, against whom the libel was preferred, being merely a witness in 
the prosecution, his extra-judicial declarations were not admissible in evidence as 
the admissions of a party. It is otherwise in a civil suit, which the injured par- 
ty may institute for the recovery of damages. The ruling of the court a qua in 
rejecting evidence of statements made by W. H. Merritt, the injured person, was 
in accordance with the rules of evidence in a criminal prosecution for libel. 

Had the defendant, for the purpose of discrediting the witness, offered to 
prove these statements, after directing ths latter's attention to such statements 
having been made, the evidence would have been admissible. Such, however, is 
not the case presented by the bill of exception. 

The prisoner was fined in the sum of one thousand dollars, and in default of 
payment, ordered to be incarcerated until the fine and the costs be paid. The 
maximum of imprisonment is not to exceed one year. Act of 1855, p. 151, s. 4. 

It is, therefore, ordered and adjudged, that the judgment of the lower court be 
avoided and reversed, and that this case be remanded, with instructions to the 

District Judge to pronounce sentence upon the accused upon the verdict of the 
jury according to law. 










































Cuartes ©. Brer v. His Creprrors. 


An insolvent cannot recover from the syndic, tools of his trade, which he, of his own accord, per 
mitted to be included in his schedule. 


=~ from the Fourth District Court of New Orleans, Price, J. 

Mott & Fraser, for plaintiff and appellant. Clarke & Bayne, for syndic. 
T. B. Hart, attorney for absent creditors. 

Durre., J. Charles C. Beer applied to the Judge of the Fourth District 
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Court of New Orleans, for a respite, which was refused by his creditors. Ap- 
nexed to his petition is a statement of his liabilities and of his property, sworn 
to, verbatim, as required by the 5th section of the Act relative to the voluntary 
surrender, &c. Acts of 1855, p. 532. 

The insolvent took, subsequently, a rule on the syndic of his creditors, to show 
cause why certain tools, which he avers are necessary to enable him to carry on 
his trade, should not be returned to him. This appeal is taken from a judg- 
ment dismissing said rule. - 

The 4th section of the above Act of the Legislature declares: “ That the 
debtor is not obliged to comprehend in his surrender any property that is not 
subject to be seized and sold on execution against him,” and thé 8th section 
states, “ that all the property of the insolvent debtor, mentioned in the schedule, 
shall be fully vested in his creditors,” &c. 

The evidence shows, that the insolvent retained and still holds in his possession 
a set of carpenter's tools, and non constat, that the syndic is in possession of any 
other tools than those voluntarily surrendered by the insolvent. 

From the above statement of facts, it is clear that the insolvent cannot now 
recover the tools which, of his own accord, were included in his schedule. 

Judgment affirmed, with costs. 


J. Cornine & Co. v. J. ©. Woop et als. 


A suit brought against the acceptors of a bill of exchange does not interrupt prescription as to the 
drawer and endorser. 


PPEAL from the District Court of the Parish of W. Baton Rouge, Avery, J. 
Frank Haynes and G. S. Lacy, for plaintiffs and appellants. Andrew &. 
Herron, for defendants. 

Voorutes, J. ‘The plaintiffs, as holders of a bill of exchange, sue the drawer 
and the indorser. The defendants plead the prescription of five years. 

The bill of exchange is on its face prescribed, unless prescription has been in- 
terrupted by the institution of a suit against the acceptors. 

In the case of Allain v. Longer, 4 La. 152, the court decided that a suit 
brought against an endorser of a promissory note interrupted prescription as to 
the maker and other endorsers. But this decision was overruled by the case of 
Jacobs v. Williams, in which the question was elaborately considered by the 
court. 12 R.183. Since that time the ruling in the latter case was uniformly 
adhered to, as being a correct exposition of the law. There being no privity or 
reciprocity between the different obligors of a commercial instrument, and their 
respective obligations arising from different and successive contracts, the parties 
are not debtors in solido, within the meaning of the Civil Code. Vide C. C. Arts. 
2072, 2077, 2086, 2087, 2092, 3517. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 
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J. M. Brown v. Jane Brown. 


In a petitory action, the plaintiff, to recover, must show a title which can be traced back to an author, 
who had in himself the right of property in the thing sold. 

Where it is shown that the plaintiff’s vendor acquired his title to the property in dispute, by an ami- 
cable act of partition made of the effects of a succession of which he was an heir, it will not suffice, 
to sustain a petitory action, to produce alone the act of partition—the plaintiff must, in addition, 
show that the succession of the person from whom his vendor inherited, was the owner of the 
property which he acquired under the act of partition. 


PPEAL from the District Court of the Parish of East*Baton Rouge, Beale, J. 
J. W. Burgess, for plaintiff and appellant. A. M. Dunn, for defendant. 

Merrick, C. J. This is a petitory action for the recovery of a slave named 
Samuel or Jack. 

The plaintiff's title consists of an amicable act purporting to be a partition of 
property belonging to the succession of Joseph and Elizabeth Brown, deceased, in 
1846, in which the slave in controversy was allotted to Terry B. Brown, and an 
act of sale in 1848 from Terry B. Brown to the plaintiff. 

The defendant shows possession as owner for eight or ten years, and produces 
letters from the plaintiff proposing to hire the negro in controversy from the de- 
fendant ; giving an account of him while hired ; remitting to her the wages, and 
finally offering to buy the negro. 

A verdict of the jury and judgment of the court having been rendered in favor 
of the defendant, plaintiff appeals. 

In this court, the authenticity of the letters is disputed. 

The letters are shown to be genuine with the usual certainty of the proof of 
handwriting, which is rarely positive. The jury had the witnesses before them, 
and gave credit to their statements, and we cannot say they erred. 

Again, in the petitory action, the plaintiff must himself produce title; not a 
mere paper title, but a title which is traced back to an author who had in him- 
self the right of property in the thing sold. In this case, it was not enough to 
produce an act of partition ; the plaintiff ought to have shown that the succes- 
sions of Joseph and Elizabeth Brown, deceased, were the owners of the slave to 
which the heirs succeeded. In the absence of this proof, the defendant was not 
obliged to produce further evidence of ownership than her possession as owner. 
But she has not rested her case here. She produces five letters of the plaintiff, 
recognizing the defendant as owner, showing that plaintiff had become her lessee, 
and finally offering to buy the slave of the defendant. 
The judgment of the lower court must be affirmed. 
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D. B. Samrorp, Adm’r, v. A. R. Toapyrne, Ex’r, et al. 


Where it is shown that a person claiming an estate is the legal heir of its deceased proprictor, in the 
absence of proof that there are other heirs, he will be considered the sole heir. 

The transfer of the effects of a succession to the widow in community,.in usufruct, made by the legal 
heir, is an act of heirship which vests the whole succession unconditionally in such heir ; it is an 
acceptance of the succession purely and simply. 

Under such circumstances, the property is vested in the heir, and not in the succession, and the admi- 
nistrator cannot disturb the heir, or those holding under him, in their possession. : 


PPEAL from the District Court of the Parish of East Feliciana, Haralson, J. 
A D. B. Samford, in pro. per., plaintiff and appellant. Muse & Hardee and 
Fuqua & Kilbourne, for defendants. 

Merrick, C. J. The plaintiff sues in the capacity of administrator of the 
succession of John Crocker, who died in 1825. He represents that Jane Crocker 
(the widow,) afterwards Jane Muse, was appointed curatrix of his estate, and 
qualified as such September 14, 1825; that said John Crocker left property in- 
ventoried and described in the petition, amounting to $4,796 524; “that on the 
19th day of January, 1826, Samuel Shaw Crocker, the son and heir of said John 
Crocker, deceased, by authentic act passed before, Thos. W. Scott, Parish Judge, 
transferred to the said Jane Crocker the usufruct of all the property above men- 
tioned, and estimated in the said inventory of the estate of John Crocker during 
her natural life, and that said Jane Crocker, accepting said transfer, took posses- 
sion of all of said property as usufructuary thereof, and enjoyed the same to her 
own use and benefit, under the stipulations and conditions contained in said act 
of transfer, until the time of her death, when said usufruct terminated.” 

Petitioner further represents, that said Jane Muse, by her last will and testa- 
ment made 24th of August, 1858, (the year of her death), has attempted to dis- 
pose of the property settled in usufruct; avers that he is entitled to recover 
the property so settled in usufruct, or its value; and prays for judgment ac- 
cordingly. 

The petition does not allege that there are any debts to be paid, neither does it 
disclose when petitioner was appointed administrator ; but his brief leaves it to 
be inferred that he was appointed after Mrs. Muse’s death. 

The defendants except, on the ground that the plaintiff’s petition discloses no 
cause of action, inasmuch as it shows that the succession was accepted purely and 
simply by the heir, and the property taken possession of by him. 

The exception having been maintained, plaintiff appeals. 

The son and heir mentioned in the petition must, in the absence of any allega- 
tion or proof to the contrary, be considered the only heir. 

The law presumes that every person has ascendants, but not that he has descen- 
dants. 

The existence of one descendant being shown, does not raise the presumption 
of others. When, therefore, the plaintiff avers Samuel Shaw Crocker to be the 
heir of John Crocker, deceased, it must be intended as sole heir. 6 La. 406. 

The transfer of the effects of the succession to Jane Crocker in usufruct, with 
a release of her rights, on her part, was an act of heirship, and vested the whole 
succession unconditionally in the heir. No one but the owner can establish an 
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' usufract upon property; hence, the act passed before Judge Scott, supposes, 
necessarily, the acceptance of the succession. C. C. 988, 996, 997, 1009, 525, 
594 and 600; 9 An. 517. 

Having accepted the succession purely and simply, the effects became abso- 
lately those of Samuel Shaw Crocker, the sole heir. They no longer belonged 
to the Succession of John Crocker, deceased. The usufructuary and his heirs and 
legatees may be responsible to Samuel Shaw Crocker, but they are not bound to 
the Succession of John Crocker, deceased. 

Now, the question presented by the pleadings, is one of ownership and title 
between these parties. Plaintiff must recover, if at all, because the effects still 
belong to the Succession of John Crocker, deceased. The defendants may set up 
the outstanding title and thirty-three years possession of Samuel Shaw Crocker, 
and those claiming under him. It seems to us quite clear on principle, that the 
administrator cannot, under such circumstances, disturb the heir and those hold- 
ing under him in their possession of the property. Whether an administrator 
subsequently appointed might or might not apply to the Probate Court for the 
sale of property in the possession of the unconditional heir to pay debts, is a 
question which this record does not present. 

It is argued by plaintiff, that it is not pretended that the estate of John Croc- 
ker was ever settled up, and that Mrs. Crocker continued curatrix thereof until 
her death, and that not having been dispossessed, she continued to hold the same 
for the succession, and that in the act passed, she bound herself to pay the debts, 
and stipulated that at her death the estate should descend to the lawful heirs of 
her deceased husband. 

This argument is inconsistent with the allegations in plaintiff's petition. Sam- 
uel Shaw Crocker could not have established the usufruct without accepting the 
succession, purely and simply. Mrs. Crocker could not bind herself, as usufruc- 
tuary, without surrendering the effects of the succession to the heir, and receiv- 
ing them from him under the conditions of the usufruct, and this the plaintiff has 
in substance alleged. Her obligations were no longer towards the succession, 
but towards the heir with whom she had contracted. 

We think this disposes of all the questions considered in the elaborate argu- 
ment of the plaintiff 

Judgment affirmed, 


Cuar.tes D. Srewarr v. Jonun Boyp et al. 


» Theaction of supplement of the price on the part of the seller, where the overplus exceeds a twen 
tieth part of the extent of the premises sold, is subject to the prescription of one year. 

The principles as to prescription, governing ordinary contracts of sale, are applicable to public sales in 

3 general. 

The United States surveys and approved township maps must control the action of surveyors appointed 
by the court to establish the boundary line between parties both of whom derive title under a 
patentee of the General Government. 





phn from the District Court of the Parish of Pointe Coupée, Haralson, J. 
Louis Janin and A. Provosty, for plaintiff. R. H. Bradford and F. H. Far- 
rar, for defendants and appellants. 


SAMFOR D 


v. 
TOaDVINE. 


SUPREME COURT OF LOUISIANA, 


Lanp, J. This is an action of boundary, and its decision depends on a col- 
lateral question arising out of the facts, that the lines between the lots of land 
purchased by the parties were never run upon the ground by the United States 
Surveyor, and that the lots contained a surplus of some one hundred and thirteen 
acres of land. 

The defendants purchased on the 27th day of July, 1850, at a Sheriff's sale, as 
the property of Henry T. Williams, the patentee of the General Government, six 
lots of land numbered 3, 4, 5, 6, 7 and 8, in township No..2, ranges 7 and 8 Kast, 
fronting on Lake Depasseau, in the parish of Pointe Coupée, and declared in the 
act of sale to contain one thousand eight hundred and fifty-three superficial acres 
and twenty-seven hundredths. And on the 30th day of March, 1854, the plain- 
tiff purchased, at a probate sale of the effects of Henry T. Williams, lots 1 and 2 
in the same township and range, also fronting on Lake Depasseau, contiguous to 
the lots previously purchased by the defendants, and declared in the act of sale to 
contain three hundred and ninety-three and fifty-two hundredth acres. 

In the United States survey of these eight lots, (although the lines between 
them were not actually run), and in the approved township maps, each one of the 
lots was declared to contain a certain number of superficial acres, and called for 
a front on Lake Depasseau ; and in reference to the approved township maps, the 
patents to Henry T. Williams, the common vendor of the parties, were issued. 

After the parties had purchased, as above stated, it was ascertained on a re- 
survey of the lots, that they contained a surplus of some one hundred and tbirteen 
acres; and they not being able to agree in respect to a division of the surplus, 
the plaintiff instituted this action of boundary, in which the question of title to 
the excess incidentally arises. 

The survey, the approved township maps, and the patents issued in reference 
thereto, were conclusive upon Henry T. Williams, the common vendor of the par- 
ties, and are equally so upon them, his vendees. 

The plaintiff, however, contends that the defendants are only entitled to claim 
the quantity of land mentioned in the act of sale to them, and that he is entitled 
to claim to the boundary of the defendant’s land, for the reason, that the sale to 
him was a sale per aversionem. 

Whether this position is tenable depends on the question, whether the defen- 
dants were entitled to the excess in the six lots purchased by them, as against 
their vendor, or his heirs, at the date of the purchase of the lots 1 and 2 by the 
plaintiff. If the defendants were entitled to the surplus contained in the lots pur- 
chased by them, as against their vendor, at the date of the sale to the plaintiff, it 
cannot be contended that the latter acquired any right thereto by virtue of the 
probate sale to him. 

The sale to the defendants was of six separate lots of land declared to contain 
one thousand eight hundred and fifty-three superficial acres and twenty-seven 
hundredths, and the surplus contained in them was something near a hundred 
acres, and exceeded by a very small amount one-twentieth part of the extent or 
quantity of land declared in the act of sale to them. For such a case, Art. 2469 
of the Civil Code has expressly provided in these words : “ If, on the other hand, 
there exists an extent of more than what is specified in the contract, the buyer 
has a right, either to give the supplement of the price, or to recede from the con- 
tract, should the overplus exceed a twentieth part of the extent which is de- 
elared.” And Art. 2474 further provides : “The action of supplement of the 
price on the part of the seller, and that for diminution of the price, or for the 
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canceling of the contract on the part of the buyer, must be brought within one 

year from the day of the contract, otherwise it is barred.” Boyp. 
The sale to the defendants, as stated, was in 1850, and that to the plaintiff in 

1854, nearly four years after the date of the contract by which defendants ac- 

quired their title, and nearly three years after the right of the vendor to sue for 

a supplement of the price was barred. Under these circumstances, there can be 

no doubt of the right of the defendants to the surplus of the land contained in 

the six lots purchased by them, against their vendor, Henry T. Williams, and 

his legal heirs, or other representatives. And this right is not impaired by the 

fact that the sale to them was a judicial sale, because such sales are subject to 

the rules prescribed for public sales in general, and the latter are subject to the 

same rules which govern the ordinary contract of sale. C. C. Arts. 2586, 2595. 





b It therefore follows, that the defendants are entitied to all the land embraced in 
: lots 3, 4,5, 6, 7 and 8, purchased from Henry T. Williams, as shown by the 
| United States surveys and the approved township maps ; and it also follows, that 
' jin running the boundary line between lots 2 and 3, the United States surveys and 
approved township maps must control the action of the Surveyor appointed by 
the court to establish the line between these two estates. And as lots 1 and 2 
also contain a surplus, there can be no difficulty in running a boundary line which 
: will give to both parties the full extent of their legal rights. 
It is, therefore, ordered, adjudged and decreed, that the judgment be reversed, 4 
and that the cause be remanded to the lower court for further proceedings ac- & 


cording to law, and that plaintiff and appellee pay the costs of this appeal. 


A. C. Green v. Mrs. C. Bowen—McRar axp Wire, Warrantors. y 
? s 


It is no part of the duty of the Clerk of the Court to prepare the appeal bond, and when the appeal 
bond was left with the Clerk in blank, to be fille! up with the names of the proper obligees— 
Held : That the omission to insert the proper names, is not an irregularity from which the appel- 
lant may be relieved under the statute of 1839. 


‘ oa “¥ 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 5 
Muse & Hardee and S. E. Hunter, for plaintiff. B. E. Chaney and J. B. 
Smith, for defendants and appellants. 

Bucuanan, J. The motion to dismiss must prevail. 

The Succession of Mrs. Rana/dson, represented by L. R. Ranaldson, adminis- 
trator, was interested in maintaining the judgment appealed from, and was, there- 
fore, a necessary party to the appeal bond. The fact, alleged on oath by the 
appellant’s attorney, that the bond was left with the Clerk of the Court in 
blank, to be filled up with the proper obligees, does not bring this case within : 
the statute of 1839. It is no part of the duty of the Clerk to prepare the ap- 4 
peal bond. 2 An. 902. ‘ 
Appeal dismissed, at costs of appellants. 
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Tut New Orveans Insurance Company v. Francisco Tro. 

A minor cannot claim a legal mortgage on the property of a person who interferes with the adminis- 
tion of his estate, unless the person so interfering was domiciliated in Louisiana, and the property 
within its jurisdiction. 

After the removal of a minor to Louisiana, through the agency of one who hal intermeddled with 
the minor’s estate abroad, a legal mortgage attaches to protect the minor against an unauthorized 
administration of his property situated here. e 

Where there is a question of imputation of payment, the payment will be imputed to the debt bearing 
a2 mortgage, rather than to those which do not bear a mortgage. 





PPEAL from the Fourth District Court of New Orleans, Price, J. 
A Benjamin, Bradford & Finney, for plaintiff. H. M. Spofford and E. Filleul, 
for defendant and appellant. , 

Merrick, C. J. The opinion of the District Judge is as follows : 

“ Plaintiffs, the holders of a mortgage note for $2,500, drawn by defendant, 
took out executary process and caused the mortgaged property to be seized and 
sold, to satisfy said mortgaged note, Joseph Marcos Tio et als., file their third op- 
position, and claim to be judgment creditors of said defendant, with a legal 
mortgage on all his property, from 27th August, 1837, by reason of a certain 
judgment rendered in their favor by the Fifth District Court of this city against 
Francisco Tio, No. 11386 of the docket of said court. By reference to the pro- 
ceedings in said suit, it appears that said judgment exceeds $200,000, and was 
obtained against the defendant for having despoiled plaintiffs of the entirety of 
the succession of their ancestor, situated in ‘Tobasco, Mexico, and Pensacola, 
Florida ; and they claim that by virtue of Art. 3283 C. C., they have a legal 
mortgage on the property of the defendant, reckoning from the day on which 
the first act of interference was done. From the evidence, it appears that the 
defendant, took possession of the valuable estate of Tio, situated in Tobasco 
and Pensacola, aud converted the same to his own use. Does such a spoliation 
and conversion of the ancestor’s property, give a legal mortgage on all defen- 
dant’s property in this State, to the prejudice of bona fide resident creditors of 
this State? At the time of the death of Tvo, and the spoliation and conversion 
of the estate, the opponents were all residents of Tobasco, and the conversion 
took place at Tobasco and Pensacola. I consider that the Article 3283 only 
applies to interferences with the minor’s property, which is situated and is the 
subject of administration in this State, and cannot be extended to interferences 
or conversions of the minor’s property situated abroad. See Pratts v. His Cre- 
ditors, 12 Rob. 508; Arnold v. McBride, 6 An. 703; Stewart v. His Creditors, 
12 An. 89 and 849. 

“ So that to entitle a minor to claim a legal mortgage on the property of a 
person who interferes in the administration of his property, it is necessary that 
the person interfering, as well as the property interfered with, shall be domiciled 
or located in this State. The debt must originate here, and the property inter- 
fered with, must be the subject of administration in this State.” 

The foregoing opinion, which we adopt as our own, disposes of the whole case, 
except as to the slave Nancy. We think, that after the minors were removed 
to Louisiana, through the ageney of defendant, a mortgage attached upon his 
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property, under Art. 3283 C. C. to protect them against his unauthorized ad- 
ministration of their property situated here. 

But we agree with plaintiff’s counsel, that inasmuch as this is the only debt 
bearing a mortgage, the payment already made must be imputed to this debt. 
See C. C. 2162 ; Forstall & Co. v. Blanchard, 12 La. 6; Dunlop, Moncure & Co. 
y. Tarkington, 5 An. 569. 

The administration of the defendant having affected only a single thing in this 
case, there is no reason to apply the rule recognized in the case of Brown v. 
Roberts, 14 An. 

We think the judgment of the District Court must be affirmed, which is ac- 
cordingly done. 


Jun D. Sriuman v. J. J. Bryant. 


Unless the tender is made in the form required by law, the plaintiff will not be liable, under the Act 
of 1839, for the costs of the provisional seizure issued before the maturity of the installments of 
rent. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
A. G. Semmes, for plaintiff. George L. Bright, for defendant and appel- 
lant. 

Merrick, ©. J. This suit was commenced by provisional seizure to secure 
rent not yet due, on the ground of the removal of the furniture in the leased pre- 
mises. 

We think the District Judge fell into an error in allowing the plaintiff twenty- 
five dollars rent per month for the room on the back gallery. She willfully pre- 
vented defendant from the use of the water from the water pipes, which was 
necessary to the use of the bath, &c., and he was justified in tendering her the 
key. 

It is true, the Act of 1839, requires the plaintiff to pay the cost of the pro- 
visional seizure issued before the maturity of the installments of rent, if the de- 
fendant pays the rent as it falls due. But the tender in this case does not appear 
to have been made in the form required by law, and it was not accepted in the 
form made. 

The payments, as shown by the receipts, amounts to $700, which leaves $600 
only due the plaintiff. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and we do now order, adjudge and 
decree, that the plaintiff recover of the defendant, the sum of six hundred dollars, 
with five per cent. interest thereon, (by equation,) from the first day of Septem- 
ber, 1858, until paid, and costs of the lower court ; the plaintiff paying the costs 
of the appeal. 


N. O. Ins. Co. 





Tro. 
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E. S. Morcan v. Jonn Knox et al. 


Where a note was given by the owner of a slave, who was suspected of having destroyed valuable 
property of the payee, in settlement of the damages supposed to have been caused by the act of 
the slave in setting fire to his stables—Held: That there was nothing illegal in sucha settlement, 
and the payment of the note could not be avoided, unless it was shown that a capital felony had 
been compounded, by making it a condition of the settlement that the slave should not be prose- 
cuted for the crime of arson, of which he was suspected. 


PPEAL from the District Court of the Parish of East Feliciana, Haral- 
A son, J. D. B. Gainford, for plaintiff. Charles McVea and R. J. Bowman, 
for defendants and appellants. 

Bucuanan, J. Plaintiff sues on a promissory note executed by defendants 
jointly and severally, payable to plaintiff or bearer, for the sum of four hundred 
dollars, with interest. 

The defence is, that the note was made for an illegal consideration, to wit, an 
engagement on the part of plaintiff, not to prosecute a slave of one of the defen. 
dants for the crime of arson. 

The case was tried by a jury, who found in favor of plaintiff. There were 
several witnesses examined for plaintiff and for defendant in relation to the matters 
involved in the plea ; and we cannot say that the jury erred in the conclusion 
at which they arrived, upon the facts of the cause. 

The loss suffered by plaintiff by the burning of his stable or crib, and of his 
horses, fully equalled the amount of this note ; and if it could have been proved 
that the slave of the defendant burnt the same, defendant would clearly have 
been liable to plaintiff for the damage sustained, unless he lad preferred to sur- 
render his slave. 

And if the defendant, convinced of his liability, settled with plaintiff for his 
loss by this fire, without being sued, there was nothing illegal in such a settlement, 
unless it was a condition of the scttlement, that the slave should not be prose- 
cuted. This would have amounted to a contract to compound a capital felony ; 
a contract in the highest degree immoral and unlawful. 

But we are unable to say, with the testimony before us, and in opposition to 
the verdict of the jury, that it is proved that this illegal condition was attached 
to the settlement of which the note, sued upon, is the evidence. 

It is even proved, that there were some steps taken towards a criminal prose- 
cution in the premises. A witness for defendant says, that he thinks the matter of 
the burning was inquired of by the Grand Jury of East Feliciana ; thinks there 
was a bill drawn up ; was called before the Grand Jury as a witness in the case, 

It is, therefore, adjudged and decreed, that the judgment of the District Court, 
upon the verdict of the jury, be affirmed, with costs. 








ee 














NEW ORLEANS, MARCH, 1860. 


James Davis v. Isaac Srern. 


In cases of fraud and simulation parol evidence may be introduced by third persons, to contradict, or 
vary the contents of written instruments. 

Conversations or admissions of the parties implicated in the fraud or simulation, may be offered by 
creditors, the objection to such evidence going to the effect or weight of it, when the declarations 
are not made in the presence of the other party. 

Where a sale is clearly « simulated one, a subsequent as well as an antecedent creditor may treat it as 
a nullity. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
C. V. Jonte and J. Dunlap, for plaintiff and and appellant. Hiestand & 
Levy and Charles A. Taylor, for defendant. 

Voorutes, J. The defendant, a judgment creditor of L. F. Jonte, levied upon 
property conveyed by the latter to James Davis, by public act dated the 9th 
day of December, 1856 ; hence the injunction suit brought by this party to 
prevent the sale of the property, which he claims to belong to him. 

The defendant joins issue, on the ground of simulation, alleging that this act 
of sale is null and void, for want of consideration. 

The Civil Code, Art. 2456, provides, that : “ In all cases where the thing sold 
remains in the possession of the seller, because he has reserved to himself the 
usufruct, or retains possession by a precarious title, there is reason to presume 
that the sale is simulated ; and with respect to third persons, the parties must 
produce proof that they are acting in good faith, and establish the reality of the 
sale.” 

The evidence shows, in the ease at bar, that the vendor, L. F. Jonte, continued 
to reside on the premises sold, up to the date of seizure; but the plaintiff con- 
tends that it was by virtue of a contract of lease executed by him in favor of 
his vendor, on the next day after the sale. If the contract of lease be nota 
precarious title, the above quoted Article could not apply in this instance, unless 
the evidence disclosed the fact that the lease itself was a simulated affair. Of 
this, however, we are satisfied from the acts and conversations of the interested 
parties, and we agree with the District Judge, that the whole transaction was a 
simulation, and that it had never been contemplated by the parties, that the title 
to the property in question should vest in the plaintiff. 

In order to arrive at this conclusion upon the question of simulation, we had 
to consider a portion of the evidence objected to, during the trial, by the plain- 
tiff. His bill of exceptions states, that the District Judge improperly admitted 
parol evidence as to the contents of written documents, and the declaration of 
L. F. Jonte, in the absence of the plaintiff. 

It is a well settled rule of law, that in all cases of fraud and simulation, parol 
evidence may be introduced by third persons, with the view of contradicting or 
varying the contents of written instruments. Indeed, this is the only mode in 
which they can exercise the remedy allowed to them, to set aside acts and docu- 
ments injurious to their legal rights. And it is no less certain, that evidence of 
the conversations or admissions of the parties implicated in a fraud or simula- 
tion, may be offered on behalf of creditors, the objection going to the effect or 
weight of such evidence, when the declarations are not made in the presence of 
the other party. It is extremely difficult to prove simulation or to ferret out 
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fraud, and, but in rare instances, is it susceptible of positive and direct proof ; this 
is the reason of the relaxation of the rule of law, invoked by the plaintiff in 
this instance. 

The fact that the plaintiff's title is a simulation, being conceded, it is necessa- 
ry to dispose of two objections raised by him to the proceedings resorted to by 
the defendant in injunction. 

The first objection is, that the latter should have resorted toa direct action of 
nullity, and not have seized the property at once. 

This is untenable. There is a manifest difference betwiin simulated sales and 
such as are made in fraud of creditors. The remedy, in the latter instances, is 
the revocatory action ; whilst in the other, the creditor may, at his Option, in- 
stitute the action “ en déclaration de simulation,” or proceed via executiva. 
There is an obvious reason for this distinction ; the revocatory action is predica- 
ted upon the illegally injurious effects of a contract, the reality of which is not 
questioned ; whilst in cases of simulation, there is no contract at all, but stipu- 
lations which are null and void, absolutely for want of sincerity. A simulated 
transaction can have no legal effect ; it is a non-entity. Hence the right of the 
creditors to proceed, via executiva, in all cases of simulated transfers. This doe- 
trine has been expressly recognized in the following cases, to wit: Simpson v. 
Mills & Cleveland, 12 An. 173; Erwin v. Bank of Kentucky, 5 An. 1; Em- 
swiler v. Burham, 6 An. 717. 

In the case of Erwin v. Bank of Kentucky, the court said : “ The distinction 
between a fraudulent contract and a mere simulation, has always appeared to 
us elementary. A contract is not the instrument of writing by which it is wit- 
nessed. L. C. 1755. It results exclusively from the consent, the aggregatio 
mentium of the parties to it; and without such consent, no contract can exist. 
Hiriart v. Roger, 13 M. 129, and authorities there cited ; Merlin, verbo Simu- 
lation.” 

“ We have repeatedly held, that the chapter of the Code regulating the revo- 
catory action, is not applicable to cases of simulation, and that in those cases 
creditors may seize, notwithstanding the apparent transfer.” 

In the case of Emsiiler v. Burham, the court expressed the same opinion, 
saying : “ We adhere to the doctrine laid down in the case of Erwin v. Bank of 
Kentucky.” And in Simpson’s case, reported in 12 An. 173, the same doctrine 
was recognized upon the authority of the previous cases quoted. 

Tt is a matter of no moment whether the creditor’s claim accrued previously or 
subsequently to the passing of a simulated deed. A simulated sale is an absolute 
nullity, and has never had, nor can ever have any legal effect. It cannot be the 
basis of prescription ; for it is not translative of property. ‘The vendee’s pos- 
session iu such a case, is the possession of the debtor; and the latter’s creditor, 
whose rights or claims have accrued subsequently, are no more affected by this 
simulated deed than the debtor himself. It will not be de denied that the latter 
has the right to cause the simulated deed to be cancelled, upon the production 
of a counter-letter, or upon probing the vendee’s conscience. C. C. 2236. Now 
there is this difference in favor of the creditor, that he may show the simu- 
lation, not only by counter-letter or by probing the vendee’s conscience, but 
also by parol evidence and presumptions of law. 

If, therefore, the debtor may at any time have a simulated deed declared a nul- 
lity, it follows, necessarily, that his creditor may do so, without reference to the 
date of his claim. This brings the question to a point; if an antecedent credi- 
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tor has the right to proceed via executiva in cases of simulation, because of the 
unreality of the transfer, then for the same reason, ought the same privilege to 
be extended to a subsequent creditor. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed. : 

Lanp, J., dissenting. The distinguishing fact of this case is, that the defen- 
dant was not the creditor of the plaintiff’s vendor at the date of the sale to him, 
evidenced by a notarial act, and duly recorded—but became so several month’s 
afterwards. 

The principal question in this case is, whether or not the future creditor of 
the vendor can treat the sale as a nullity, on the grounds of simulation and fraud, 
and seize the property conveyed under the execution issued on his judgment as 
the property of the vendor. 

In the case of Hesser v. Black, 5 N.S. p. 96, Judge Porter says : 

“The proof adduced, shows, however, that the plaintiff in execution, did not 
become creditor until years after the date of this conveyance from the plaintiff ’s 
father, which is alleged to be fraudulent. Under such circumstances, our law 
only gave an action, when it was proved that at the time of alienation the party 
alienating had the intention to defraud the future creditor. 

The amendments lately made to the Civil Code, contain a positive provision, 
that creditors cannot annul a contract made before the time their debt accrues. 
C. C. 1988.” 

In the case of Henry v. Hyde, which was the case of a future creditor who 
had made a seizure under a fi. fa., Judge Martin says : 

“Tn Richards v. Wallace et al., vol. 3, 338, we held, that if the sale to the 
plaintiff was fraudulent, suit should have been brought to set it aside. The sale 
could not be treated by the defendants as a nullity, and the property sold as if no 
alienation had taken place.” 5 N.S. 634. 

In the case of Morgan v. Davis, Judge Porter says : 

“If we consider the transaction in the only other point of view of which it is 
susceptible, namely, that it was simulated and entered into for the purpose of de- 
frauding creditors, there is equally as fatal an objection to the plaintiff’s right of 
recovery. They do not show they were creditors at the time the conveyance was 
made.” 4 La. 142. 

In the case of Brown v. Ferguson, Judge Mathews says : 

“The only question which remains to be settled, is whether those who were 
not creditors at that time, can legally claim the revocation and rescission of that 
sale, as fraudulent in relation to their rights. On the ground of simulation 
alone, without consequent fraud on the rights of the creditors, it is believed that 
they would have no just claim to have the contract annulled, as between the ap- 
parent vendor and vendee. It may be laid down as a general rule, that acts by 
which a debtor alvenates his property, can only be considered as fraudulent 
against creditors who are such at the time of the alienation. Yet future creditors 
may be considered as being injured by such alienations, and have a right to cause 
them to be annulled, if they were made with the intention to provide the means of 
defrauding such creditors.” 4 La. 259. 

It appears from these decisions that there is no difference between simulated 
sales and fraudulent sales,as to the right of future creditors to cause them to 
be set aside, and that in all cases, the remedy of the future creditor is by an action 
of nullity. 
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It also appears from these decisions, that the jurisprudence, upon the subject 
of the right of future creditors to annul contracts made at a time before their 
debts accrued, is the same under the present Code, that it was under the Code 
of 1808, and also under the Spanish and Roman laws. 

I know of no authority or precedent to support the legality of the seizure 
made in this case—but on the contrary, the authorities are numerous, that the 
future creditor’s only remedy is by action to annul the contract or sale. 

It is, therefore, my opinion, that the injunction should be. perpetuated, resery- 
ing to the defendant his action of nullity. ' 
Merrick, C. J., concurred in this opinion. 


P. A. Rosr anp J. Monreomery v. Execurors or Henry Doyat. 


Testamentary executors, after being finally discharged by a judgment from their trust as such, have 
no authority to institute a suit to enforce provisions of the will. 


PPEAL from the District Court of the Parish of Ascension, Duffel, J. 
A P. Soulé, for plaintiffs and appellants. Benjamin, Bradford & Finney, for 
defendants and appellees. 

Bucuanan, J. This is a suit for a partition of certain slaves which belonged, 
at the time of the death of Stephen Henderson, to the succession of the said 
Henderson, and to Henry Doyal, jointly. 

The plaintiffs sue in their individual names, professing to act in discharge of 
a duty imposed upon them, as the /ate executors of Stephen Henderson. 

The defendants except to the action on the ground, among others : 

That the plaintiffs herein are no longer the executors of the late Stephen 
Henderson, and consequently are without right or interest in the premises, and, 
therefore, incompetent to maintain the present suit. 

On the trial of this exception, it was proved that the plaintiffs qualified as 
testamentary executors of Stephen Henderson, and took out letters testamentary, 
in the Court of Probates of New Orleans, on the 15th of March, 1838 ; and 
that they were finally discharged from their trust as such testamentary executors, 
by decree of the same court, signed by the Judge of the same, on the 21st of 
June, 1839. 

It was, perhaps, unnecessary to make the proof of the discharge of the plain- 
tiffs as executors of Henderson’s will, inasmuch as the petition declares that they 
had ceased to be such executors. We are not informed by the pleadings or evi- 
dence of any other quality held or possessed by the plaintiffs, which entitles them 
to maintain this action of partition. 

It is, therefore,*adjudged and decreed, that the judgment of the District Court, 
dismissing this suit, be affirmed, with costs. 
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Apotrue Grass v. Artaur P. Haynes. 


In an action to recover the amount for which work has been adjudicated on a road, to be made as 
required by the regulations of a Police Jury, to render the owner of the land liable, it must be shown 
that the forms of the law were complied with when the adjudication was made, and that the work 
has been done in conformity to law and to the terms of adjudication. 

Although the certificate of the Inspector is made by the ordinances of the Police Jury evidence of the 
debt, their acceptance of the work is not conclusive evidence that it was done in conformity to law 
and to the terms of adjudication. 


PPEAL from the District Court of the Parish of Iberville, Beale, J. 

A David, Barrow & Pope, for plaintiff. Lawe & Labauve, for defendant. 

Merrick, C. J. “ This case involves a single question of law. 

“In October, 1858, the appellee undertook from a Road Inspector, to make a 
road as required by police regulations, on certain lands of the appellant; the 
work was adjudicaied to said appellee at one hundred dollars per arpent ; this 
work was afterwards received by the Inspector; the appellee then obtained an 
order of seizure and sale against the land; the defendant and appellant obtained 
an injunction, upon the ground among others, that the said road was not made 
and repaired in accordance with the law of the State or the regulations of the 
Police Jury, and consequently, the price of adjudication was not due, and should 
be reduced to the value of work done. 

“The appellee moved to dissolve the injunction on the face of the papers. The 
parties agreed in writing, that the motion to dissolve the injunction should be 
tried, reserving to the appellant the right of showing that the work was not done, 
and that the price was exorbitant, should the court decide that this case form a 
ground of opposition to said order of seizure and sale, and be the basis of an 
injunction. 

“The court sustained the motion, and dissolved the injunction, with damages 
and interest. 

“This motion admits, then, that the work was not done, (9 R. 200, 11 L. 482, 
4 L. 293, 8 N.S. 396,) but the appellee contends, that as no fraud was alleged, 
the appellant could not be allowed to prove that fact.” 

The third section of the Act of 1855 has made provision for the order of sei- 
zure and sale, and directed the mode of proceeding. 

It requires that the act of adjudication duly recorded should be annexed to the 
petition, accompanied with the oath of petitioner, showing the amount due him. 

The thirty-second section of the ordinances of the Police Jury of the parish of 
Therville, it is true, makes the certificate of the Inspector, as to the work done, 
evidence of the debt. 

If the Police Jury have power to declare what effect shall be, given to the acts 
of the Inspectors, a point which we do not decide, we are not aware of any law 
which makes their acceptance of the work conclusive evidence that the same has 
been done in conformity to law and the contract entered into at the adjudi- 
cation. 

The pleadings admit, that the plaintiff did not perform the work according to 
the law of the State and the regulations of the Police Jury. If not, then the 

price of the adjudication was not due, and the acceptance of the work by the In- 
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spector was erroneous and illegal. If illegal, he was without authority to accept 
the work so as to bind the defendant absolutely for the price adjudicated ; for 
parties are bound by the acts of third persons beyond the real value of the ser- 
vices rendered, only where their acts are in conformity to law. 

It required no allegation of fraud to entitle the defendant to prove that the 
work was not done according to law ; for the very foundation of the suit rests 
upon the performance of the contract entered into by the plaintiff when he ac- 
cepted the adjudication, and he is not allowed his order of seizure and sale unless 
he takes an oath, which implies such performance. , 

To bind the defendant in this action, it must be shown that the forms of law 
were complied with when the adjudication was made, and that the work-has been 
done in conformity to law and the adjudication. Of course, the defendant is at 
liberty to controvert either or both propositions. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed ; that said motion to dismiss be overruled, and 
that this case be remanded to the lower court for further proceedings according 
to law ; the plaintiff and appellee paying the costs of the appeal. 


Evrnéme Rus v. L. J. Hamitton, Wife of R. C. Downs. 


A married woman is without power to file an answer and stand in judgment, without being authorized 
by her husband or the Judge ; and a judgment by default rendered against her before she is so 
authorized produces no effect. 


PPEAL from the District Court of the Parish of Iberville, Beale, J. 
A. Talbot, for plaintiff. W. J. Hamilton, for defendant and appellant. 

Merrick, C. J. This suit is upon certain obligations given by a married 
woman as part of the price of a plantation. 

Judgment having been rendered against her for $9,770 37, she appeals. 

Among other grounds of reversal, it is urged that the defendants have not been 
properly served with petition and citation, and moreover, that the defendant, 
Mrs. Downs, the wife, was not authorized to defend the suit. 

Whether the motion for further time to answer waives the defective service of 
petition and citation, is not necessary now to determine, as we shall reverse the 
judgment on the other ground, and plaintiff will be at liberty to cause a new ser- 
vice to be made according to Art. 192 of the Code of Practice, if she shall deem 
it expedient. See C. P., Arts. 189, 192, 201; 3 An. 130. 

The default was set aside, on the filing of an answer by Mrs. Downs, without 
the authorization of her husband. He does not appear in the case, except to 
move for further time to answer, and to authorize the appeal. 

Under the positive provisions of Arts. 123 and 126 C. C., and the decisions of 
this court, the defendant was without power to file an answer and stand in judg- 
ment, without being authorized by her husband or the Judge. 1 An. 260; 9 
An. 204; 12 An. 147. 

The motion for further time to answer was subsequent to the judgment by de- 
fault ; hence, when such judgment by default was entered, the irregular service 
was not aided by any appearance, or waiver of petition and citation by defen- 
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dant. That judgment being erroneous, and having been set aside by the lower 
court, there is no reason to reinstate it here even, if it could: avail the plaintiff, 
had it been regular. 

The judgment of the lower court must be reversed, and the cause remanded 
for further proceedings. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that this case be remanded to 
the lower court, there to be proceeded in according to law, the appellee paying 
the costs of the appeal. , 


R. N. Camppseii v. S. D. Oxtver, Sheriff, et al. 


On the dissolution of an injunction restraining an execution on a twelve months bond bearing cight 
per cent. interest, damages can only be awarded at the rate of twelve per cent. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Goodrich & DeFrance, for plaintiff and appellant. M. Dubose, for defen- 
dant. 

Vooruies, J. The plaintiff in this injunction suit purchased property on a 
credit of twelve months at Sheriff’s sale. The property thus adjudicated to him 
being levied upon for the payment of the twelve months bond, he enjoined the 
execution, on the ground that the adjudication was a nullity. 

The illegality complained of is, that the property was adjudicated to him, 
without reference to a previous,mortgage. ‘The plaintiff alleges that “ no pro- 
vision was made for the payment of said prior mortgage, but the same stands as 
a lien and incumbrance on said property, and by means whereof your petitioner 
has been much vexed and annoyed, and put to great damage and expense.” 

Now, it appears that the mortgage in question had been cancelled, on the 
plaintiff’s own application, the month previous to suing out the injunction. The 
note secured by this mortgage was prescribed long previously to the adjudication 
on twelve months credit, unless prescription had been interrupted by partial pay- 
ment or by some stipulation on the part of the debtor; but nothing of the kind 
is shown, or even alleged. The extinction of the principal obligation was fatal 
to its accessory. It must further be observed, that the note is not in evidence ; 
nor are we informed whether the mortgage, by which it was secured, was or not 
carried on the certificate of mortgages read at the Sheriff's sale. Under these 
circumstances, we cannot arrive at any other conclusion than the one adopted by 
the Judge of the District Court. 

But the judgment must be amended in one particular : interest should not run 
on the damages allowed ; and, as the twelve months bond bears interest at the 
rate of eight per cent. per annum, damages on the dissolution of the injunction 
should have been granted at the rate of twelve per cent. only. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be amended, by striking out the interest allowed on damages, and by reducing 
the rate of damages from twenty to twelve per cent. ; and that in other respects, 
the judgment be affirmed, the appellee paying the costs of appeal. 
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G. W. Trcarpen v. Mornicat Powet.. 


It is too late, after a judgment by default, to except to the jurisdiction of the court, on the ground of 
commorancy. 

A party interrogated on facts and articles may state any facts intimately connected with the subject of 

the interrogatories, and necessary to an explanation of part of his answer: 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
t1 SS. E. Hunter, for plaintiff. Muse & Hardee, for defendant and appellant. 

Bucuanan, J. Plaintiff sues defendant in the District Court of East Feli- 
ciana upon two promissory notes. Citation was returned served “ by leaving the 
sgme at the residence of defendant, in the town of Jackson, parish of East Feli- 
ciana, about thirteen miles from the court-house, with Albert H. Powell, a free 
white person above the age of fourteen years, who resides there, the said Mordi- 
cat Powell being absent from home.” 

Defendant having failed to appear and answer within the legal delay, judgment 
by default was entered on the 14th April, 1859. 

On the 15th of April, the next day after the judgment by default, defendant 
appeared by counsel and filed the following exception : “ that he is not a resident 
of the parish of Kast Feliciana ; that his residence is in the parish of Pointe Con- 
pée, where he has purchased a plantation, and where he resides, and where 
he intends to remove his family, who are temporarily residing in the town of 
Jackson.” 

This exception was stricken out, after argument, on the ground that it was too 
late, after judgment by default; that it was, dilatory, and should have been 
pleaded in limine litis. There was no error in this ruling. See Act of 20th of 
March, 1839, p. 172. 

Defendant then answered, by pleading that the notes sned upon were given 
without consideration ; that they were given in payment of a tract of land in 
Mississippi; but that plaintiff never conveyed the said land to defendant, but 
retained the notes, and is now seeking to enforce their payment ; whereupon he 
prays that the notes be cancelled. 

‘l'o this answer, defendant annexed two interrogatories on facts and articles to 
be answered by plaintiff. The first enquired of plaintiff whether the notes sued 
on were not given for a tract of land in Isaquena County, State of Mississippi. 
The second interrogatory enquired whether plaintiff ever conveyed said tract of 
land to defendant ; and if so, before whom was the act of sale passed. 

These interrogatories were answered by plaintiff. To the first he answered 
aflirmatively. ‘lo the second he answered, that he did not convey the land to the 
defendant—but, by the direction and at the special instance and request of defen- 
dant, to the commercial firm of Hughes, Hyllested & Co., of New Orleans; and 
plaintiff annexed to his answer a copy of his act of sale to Hughes, Hyllested 
& Co., and also the written direction and request of defendant to make said deed, 
and to pay the notes for the purchase thereof. 

Defendant, by counsel, moved the court to strike out the portion of the plain- 
tiff’s answer to the second interrogatory, which referred to the sale to Hughes, 
Hyllested & Co., and also the documents annexed to the said answer. This being 
refused by the court, defendant excepted. 
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The District Court did not err. The matters referred to in the bill of excep- 
tion were intimately connected with the subject of the interrogatory, and neces- 
sary to an explanation of the first part of the answer ; from which, without such 
explanation, it would have seemed, contrary to the fact, that the consideration of 
the notes had failed. 

After these answers to interrogatories filed, the cause was called for trial, and 
defendant prayed for a continuance in order to procure the answer of plaintiff, 
who was absent from the State, to additional interrogatories. 

The court refused the continuance asked for. This was a matter within its dis- 
cretion. The defendant had already availed himself of his right to examine the 
plaintiff touching the matters in controversy. And if this practice were sanc- 
tioned, there is no knowing where it would end. At every term of court, new 
interrogatories might be propounded ad infinitum. The plaintiff and appellee 
has filed an answer in this court to the appeal of defendant ; in which he asks for 
ten per cent. damages for a frivolous appeal. 

It is very evident, that there is no real defence to this action, and that the only 
object of the defendant is delay. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be affirmed, with costs ; and with the addition of two hundred and fifty dollars 
damages, to be paid by defendant and appellant. 


Srare v. Joun W. Appison. 
A motion in arrest of judgment lies only for defects apparent on the face of the record 


4 PPEAL from the District Court of the Parish of St. Tammany, Wilson, J. 
Thos. J. Semmes, Attorney General, for the State. 4. Bowie, for defen- 
dant and appellant. 

Merrick, C.J. The accused has been convicted of the crime of manslaughter, 
and sentenced to seven years imprisonment at hard labor in the penitentiary. 
He appeals. 

We have not been favored with any brief or oral argument on the part of the 
accused. 

We observe in the record a bill of exceptions to the refusal of the Judge a quo 
to arrest the judgment, on the ground that ove of the grand jurors was not a 
voter, nor qualified to act as a juror. 

Without undertaking to decide whether, under the peculiar phraseology of the 
Act of 16th March, 1857 (p. 80), any objection can be made to the Grand Jury 
after the first day of the term ; it is sufficient to say, that a motion in arrest of 
judgment lies only for defects apparent on the face of the record. 1 Chitty’s 
Criminal Law, 661. The objection urged by the accused in this case, in arrest 
of judgment, is made to appear by affidavits which form no part of the record. 
See the State v. Nolan, 8 Rob. 514. 

We see nothing in this case which would justify a reversal of the judgment. 

Judgment affirmed. 
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Herrs or Henriett Serret v. J. B. Lapavve. 


Where an administrator has placed a debt upon his tableau, and made full proof of it, he cannot be 
permitted, in the absence of proof of error, to question the truth and competency of the evidence 
adduced by him in support of the correctness of the tableau, when the heirs seek to make him per- 
sonally liable, on his failure to collect the debt. 

The joinder of the heirs in the prayer for the homologation of a tableau, is not a waiver of their rights 
against the administrator for his mal-administration in not proceeding to collect a debt gt an earlier 
date, which was prescribed at the time it was placed on the tableau. 


PPEAL from the District Court of the Parish of W. Baton Rouge, Avery, J. 
Barrow & Pope, for plaintiffs. Zenon Labauve, for defendant and appel- 
lant. 

Lanp, J. The facts stated in the opinion of this court in the case of Jean 
Baptiste Labauve, Adm’r, v. Heirs of Henriett Serret and H. Hébert, are involved 
in this controversy, and are stated as follows : 

“The administrator of Henriett Serret, deceased, with a view to the final liqui- 
dation of her succession, presented to the Probate Court, as it formerly existed, 
a tableau exhibiting the debts of the succession, the balances remaining for par. 
tition, and the share falling to each of the heirs. The amount due to the succes- 
sion by Hypolite Hébert, surviving husband of the deceased, arising from sales of 
the separate property of the wife during the marriage, was also set forth. This 
tableau was accompanied by a petition in which the administrator prayed that 
the heirs of the deceased, and Hypolite Hébert in his own right as surviving part- 
ner, and as tutor to his minor child, also an heir, be cited to show cause why the 
liquidation and partition should not be made the judgment of the court. He also 
prayed, that Hypolite Hébert be condemned to pay the sum which he appeared by 
the settlement to owe, and that the administrator be authorized to distribute the 
sum when collected among the heirs, in the manner proposed in the partition.” 

“ The heirs, in their answer, admit the tableau. to be correct, and unite in the 
prayer for its homologation.” 

“ Hébert excepted to the jurisdiction of the Probate Court, averring that the 
question of his indebtedness could only be determined by a court of ordinary 
jurisdiction, that it could not be cumulated with a proceeding for a liquidation 
and a partition of the succession, to which the administrator and heirs could alone 
be made parties. The exception was still pending when our present judicial sys- 
tem went into operation, &nd the cause was transferred to the District Court. 
The Judge sustained the exception, and dismissed the action against Hébert.” 

The only additional facts necessary to be stated are, that the debt due from 
Hypolite Hébert, mentioned in the tableau filed by the administrator, had been 
prescribed by the lapse of ten years after the death of his wife, at the time the 
heirs joined in the prayer for its homologation, and that the judgment of the Dis- 
trict Court sustaining the exception and dismissing the action against Hébert, 
was affirmed by this court in 1849. 

The defence is, that as the debt due from Hébert was not inventoried, his judi- 
cial admission of its existence in the tableau and in his petition for its homologa- 
tion, does not bind him in his individual capacity, nor make proof against him in 
this suit, wherein the heirs seek to make him individually responsible for the debt, 
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because the admission was made by him as the organ of the succession, and for 
the benefit of the heirs. ; 

The force of this objection is destroyed by the evidence offered by the adminis- 
trator to prove the correctness of the tableau filed by him in the Probate Court. 
The documentary evidence then offered proved the fact of the indebtedness of 
Hébert to the succession, and the same evidence appears in the record in this 
case as a part of the mortuary proceedings, and the administrator cannot, in the 
absence of proof of error, be permitted to question the truth and competency 
of the evidence there adduced by himself in support of the correctness of the 
tableau. 

It is further contended, that the joinder of the heirs in the prayer for the homo- 
logation of the tableau is conclusive upon them, and is a waiver of their rights 
against the administrator as respects the debt due from Hypolite Hébert, so far as 
the same was at the time barred by prescription. The tableau was accompanied 4 
by a petition praying for citation and judgment against Hébert for the debt due, 
and for authorization to distribute the sum when collected among the heirs of the 
succession. The joinder of the heirs in the prayer of a proceeding having for one 4 
of its objects the recovery of a debt due to them, cannot be construed into a y 
waiver of any of their legal rights against the administrator, for his mal-adminis- 
tration in not proceeding, at an earlier date, for the collection of the debt due the - 
succession. 

The debt having been barred by prescription, the loss is justly chargeable to 
the administrator, because the evidence shows that Hébert possessed sufficient f 
property after the death of his wife, to satisfy his indebtedness to her succes- 7 
sion. 

) It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 
) 


A. S. Rosperrs v. Powers & GaRDINER. 7 


: Where, under a special contract, a certain amount of timber was to be delivered ata certain place, 
and in the event of inability on the part of the contractor to deliver at that point, it was agreed 
that it should be delivered at another specified point, at a price equal to that if delivered at the first 
place, the delivery to commence at a certain time, and the contractor commenced the delivery at 
the place designated in the alternative some time before the time specified—Held : That the differ- 4 
ence in the price could not be claimed for the timber delivered before the time specified in the con- ‘ ‘ig 
tract. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Whitaker & Fellows, tor plaintiff and appellant. Collens & Woolridge, for 

defeudants. 

Lanp, J. The plaintiff sues for the balance of account, for timber furnished 
by him to the defendants, under a special contract. 

The answer contains a demand in reconvention, consisting of various items, 
which exceed the balance of account. 

There was judgment in favor of the defendants, and the plaintiff has appealed ; 
and as the former have not prayed for an amendment of the judgment, only one 
question is submitted for our decision, and that is, whether the item of $288 46, 
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for loss on timber furnished from the Bayou St. John, and which constituted q 
part of the defendants’ claim in reconvention, was properly allowed. ‘The plain- 
tiff stipulated to deliver the timber, (which was intended for the construction or 
repair of wharfs, in the first district of this city,) at the depdt of the New Or- 
leans and Jackson Railroad; and further stipulated, in case of accident to the 
railroad, to deliver it in the Bayou St. John, at a price equal to that at the 
depot. 

The evidence shows that timber cost more when delivered in the bayou, than 
at the railroad depot. and it is for this alleged difference under the contract, 
that the defendants claimed the aforesaid sum of $288 46 in their reconventional 
demand. ‘ 

The delivery of the timber under the contract, was to commence on the 15th of 
June, 1857, but the defendants have failed to prove that they purchased timber 
at the bayou after that date ; and as far as the evidence discloses the date of the 
purchase, i was prior thereto, to wit, the 15th of June, 1857. The plaintiff is 
certainly not liable for the difference in the price of timber delivered at the rail- 
road depot, and at the Bayon St. John, before he was under a legal obligation, 
by virtue of his contract, to make a delivery at either place. 

The District Judge erred in allowing this item ; and its allowance left a bal- 
ance in favor of the defendants, under the judgment of the lower court, of $7 96, 
when there should have been a judgment in favor of plaintiff for $280 50. 

It is, therefore, ordered, adjudged and decreed, that the judgment be reversed ; 
and it is now ordered, adjudged and decreed, that the plaintiff recover of the 
defendants, i solido, the sum of two hundred and eighty dollars and fifty cents, 
(the balance due him, after allowing the defendants the sum of thirty-four dol- 
lars and fifty-five cents on their reconventional demand,) with interest at the rate 
of five per cent. per annum, from the 17th day of May, 1858, and costs in both 
courts. 


Tomas Powe. v. Josern A. GRAvVEs. 


Where a party consents to go to trial on the merits, without insisting on the previous action of the 
court on his exceptions, he is presumed to have waived the same. 


4 PPEAL from the Second District Court of New Orleans, Morgan, J. 
P Mott & Frazer, for plaintiff Gaither & McPheeters, for defendant and ap- 
pellant. 

Lanp, J. In this case, a rule was taken on Williamson Smith, the surety of 
the defendant on an attachment bond, to show cause why he should not be con- 
demned to pay the amount of plaintiff’s judgment, interest and cost. 

In answer to the rule, the surety pleaded several exceptions, which do not ap- 
pear to have been acted on by the District Judge. And as the surety consented 
to go to trial on the rule, without insisting on the previous action of the court on 
his exceptions, he is presumed to have waived the same. 

On the trial, the District Judge says : 

« The defence to this rule is, that the defendant therein has not had the benefit 
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of the Sheriff’s diligence during the whole time he was entitled to it, in order that 
the debt for which he is security might have been collected from the principal. 

“ A fieri facias issued, to be returned in seventy days. The law prohibits any 
longer delay than this. C.P. 641. Counting the day upon which the fi. fa. 
was received by the Sheriff, and the day upon which it was returned, seventy days 
had elapsed. It seems to me the defendant has had all the delay which he was 
entitled to in law. If he suffered, he should have made it appear.” 

The District Judge did not err ; and for the reasons assigned by him, it is or- 
dered, adjudged and decreed, that the judgment be affirmed, with costs. 


Victor Sére v. J. EB. Fauris. 


The decision in the ease of Parlange vy Foures, 14 An. 444, affirmed, to the effect that when a broker 
or agent sells a note with forged endorsments on it, without disclosing the fact of his agency or the 
name of his principal, he is responsible for the amount, with legal interest, which was paid for the 


note. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 

A A. & A. Pitot, for plaintiff. Janin & Griffon, for defendant and appellant. 
G. LeGardeur, for warrantor. 

Lanp, J. A promissory note signed by H. A. Lee, for the sum of twenty- 
three hundred dollars, and payable nine months after date, to the order of Minor 
Kenner, and purporting to be endorsed by the payee and J. C. P. Wederstrandt, 
was sold to the plaintiff by the defendant, a professional stock and note broker 
of this city, without disclosing the name of his principal. 

Before the maturity of the note, Lee, the maker, absconded, and the endorse- 
ments were discovered to be forgeries. The plaintiff offered to return the note to 
the defendant, on the discovery of the forgery, and demanded from him the 
amount of the check given for the price. 

The note was received by the defendant from J. F. Clay, another broker, up- 
on an agreement to divide the commission for selling it between them. The pro- 
ceeds of the sale were paid over by the defendant to J. F. Clay, less one-half of 
the commission for selling the note. 

The defendant was aware that Clay was acting in the capacity of broker, but 
did not know for whom Clay was acting. 

The judgment of the lower court is in favor of the plaintiff for the sum of 
$2,088 40, the price paid for the note, with legal interest from judicial demand ; 
and the judgment is also in favor of the defendant over against J. F. Clay, 
called in warranty, for the sum of $1,044 20, with like interest from judicial 
demand, the same being one-half of the price paid for the note. 

The facts of this case, as between the plaintiff and defendant, are similar to 
those in the case Parlange v. Faureés, reported in 14 An., and the judgment be- 
tween these parties, for the reasons stated in the opinion of the court in that 
case, is affirmed. But the judgment as between the defendant and the warran- 
tor, J. F. Clay, is erroneous and must be reversed. 

The legal effect of the judgment in favor of the plaintiff, was to rescind the 
sale of the promissory note made by the defendant to him. And the legal effect 
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abeb of the rescission of the sale, was to entitle the defendant and warrantor to be 
FAURES. reinstated in the position which they occupied, under the contract between them, 
prior to the sale, with all the rights and remedies incident to that position. 

Before the sale, the warrantor had no right of action against the defendant, 
for the recovery of the amount of the note, nor any part of the same; but his 
right was limited to a return of the note itself, which was held by the defendant 
as his agent or mandatary. And as the sale was rescinded, this is the only 
right which the warrantor can claim and enforce against the defendant. 

It is, therefore, ordered, adjudged and decreed, that the judgment as between 
the plaintiff and defendant be affirmed, with costs. And it is further ordered, 
adjudged and decreed, that the judgment as between the defendant aad warran- 
tor, be avoided and reversed. And it is now ordered, adjudged and decreed, 
that the defendant recover over and against the warrantor, the sum of two 
thousand and eighty-eight dollars and forty cents, with legal interest thereon 
from judicial demand, less the sum of $11 50, amount of commissions for selling 
the note, with costs in both courts, reserving the right of the warrantor to the 

note itself. 


Tue State or Louisiana v. THomas GUTIERREZ. 





The Legislature have the right, under the Constitution, to confer upon the Recorder’s court in New 
Orleans, such criminal jurisdiction as may be necessary for the punishment of minor crimes and 
offences, and as the police and good order of the city may require. 

The Article 103 of the Constitution, which guarantees to an accused the right of trial by jury, and 
requires that there should be an indictment or information, has no application to that class of of- 
fences which are to be tried summarily and without the intervention of an impartial jury from the 
vicinage. 

Such cases as fall within the jurisdiction of the Recorder, Mayor or Aldermen, under Article 124 of 
the Constitution, form an exception to the general rule as laid down in Article 103, with regard to 
the right of trial by jury. 

The Legislature is vested with absolute right of legislation, except when restricted by the Constitu 
tion. 

The 3d section of the Act of the Legislature of 1859, cntitled ‘‘ an Act for the prevention and punish- 
ment of selling liquor to slaves,’’ which requires that the Recorders in trying such offences, should 
be assisted by a jury of three slave-holders, is not unconstitutional. 

A jury formed before the Recorder’s court, under a special statute, does not fall under the constita- 
tional clause in respect to an impartial trial by a jury of the vicinage, and any number of jurors 
may compose the jury that the Legislature may deem proper to fix. 


PPEAL from the Recorder’s Court of the First District of the city of New 
Orleans. E. W. Moise and C. Roselius, for defendant and appellant. 

Voorntes, J. The defendant was tried, found guilty and sentenced, under 
the provisions of “ an Act for the prevention and punishment of selling liquor 
to slaves, in the parish of Orleans,” approved March 17, 1859. Session Acts, 
p- 168. 

His defence is, that this statute is unconstitutional, because it denies the ac- 
cused the right to be tried by an impartial jury of the vicinage, and dispenses 
with the filing of an indictment or information, in violation of the 103d Article 
of the State Constitution, requiring that : “ Prosecutions shall be by indictment 4 

° or information. The accused shall have a speedy public trial by an impartial 
jury of the vicinage.” Const. 1852, Art. 103. 
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This case was tried before one of the Recorders of the city of New Orleans, 
assisted by a jury of three slave-holders, in conformity with the 3d section of 
the statute in question. This section reads as follows : 

“That the Recorders of the city of New Orleans, and the Justices of the 
Peace in any part of the parish outside of the limits of said city, are hereby 
granted full power and authority to take cognizance of all prosecutions under 
this Act, and enforce the provisions of the same; that upon the arrest of any 
party or parties violating this Act, they, together with a jury of three slave- 
holders, summoned by them, shall pass a final verdict and enforce the penalties 
‘as aforesaid.” 

The two preceding sections define the offence, provide for the arrest of the 
accused, and lay down rules of evidence peculiar to this class of misdemeanors. 
The fourth and last section gives effect to the Act from and after;the date of its 


The Legislature had the right to confer upon the Recorder's court, the crimi- 
nal jurisdiction requisite to try the offence charged to”the accused. 4 This autho- 
rity is derived from the organic law itself. ‘The Constitution provides : 

Art. 61. “The judiciary power shall be vested in a Supreme Court, in such 
inferior courts as the Legislature may from time to time order and establish, and 
in Justices of the Peace.” 

Art. 78, (after defining the civil jurisdictions of Justices of the Peace,) de- 
clares : “They shall have such criminal jurisdiction as shall be provided by 
law.” 

Art. 124. “ The Mayors, Recorders, Aldermen and Assistant-Aldermen, shall 
be commissioned by the Governor as Justices of the Peace, and the Legislature 
may vest in them such criminal jurisdiction as may be necessary for the pun- 
ishment of minor crimes and offences, and as the police and good order of said 
city may require.” 

The question then presents itself, whether the jurisdiction of the Recorder 
being conceded, the defendant was entitled to be prosecuted in that court, by 
indictment or information, and tried by a jury of the vicinage, within the terms 
of Article 103 of the organic law. It must be solved in the negative. 

The Article 103, which lays down the general rule, and is, besides, merely de- 
claratory of the common law on the subject, must yield to Article 124, which 
provides specially, by way of exception, for the trial of minor offences by the 
Recorders of the city of New Orleans, acting under authority conferred by the 
Legislature. Such misdemeanors, as relate to the police and good order of the 
city, could not possibly be disposed of, were it necessary to proceed with all the 
solemnities of a jury trial, in the ordinary way. Hence the adoption of Article 
124 of the Constitution of 1852, a reénactment of Article 128 of the previous 
Constitution. 

It is worthy of notice that heretofore, in the discharge of their functions as 
criminal courts, the Recorders have proceeded in the summary way, without the 
assistance of the prosecuting attorney, and that they have never been authorized 
to empannel and summon juries ;—a fact which certainly did not escape the atten- 
tion of the conventions which framed the two last Constitutions. ‘They must also 
have borne in mind that, in England, the Magna Charta provided expressly that 
no one should be tried, imprisoned and punished “ nzsi per legale judicium parium 
suorum, vel per legem terre ;” and yet, that Justices of the Peace were authorized 
to try certain offenders summarily. Upon this subject Blackstone says; “ By a 
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summary proceeding I mean principally such as is directed by several acts of 
Parliament, (for the common law is a stranger to it, unless in the case of con- 
tempts,) for the conviction of offenders, and the infliction of certain penalties ere- 
ated by those acts of Parliament. In these there is no intervention of a jury, but 
the party accused is acquitted or condemned by the suffrage of such person only, 
as the statute has appointed for his judge. An institution designed professedly 
for the greater ease of the subject, by doing him speedy justice, and by not 
harassing the frecholders with frequent and troublesome attendances to try every 
minute offence.” IV Blackstone’s Com., p. 279. 

The object of conferring jurisdiction over minor offences to the Recorders and 
Justices of the Peace,—whose courts are of limited jurisdiction, —fs that such 
cases may be disposed of summarily and with despatch. It is for this reason that 
their cognizance is transferred from courts, so constituted and organized as to ad- 
mit of a regular trial by a jury of the vicinage, and of prosecution by indictment 
or information,—to other courts which have never been so constituted and or- 
ganized. 

The Legislature might have empowered the Recorders and Justices of the 
Peace to try the accused without the intervention of any jury ; it is not conceived 
in what respect he has been injured, because the Recorder who tried this case 
deliberated and voted with the three slave-holders who sat as jurors. The Act 
certainly authorized him to do so; nor is there, apart from the 103d Article of 
the Constitution, any other provision in that instrument, limiting or curtailing 
the power of the Legislature to fix the number of jurors that will sit in any given 
case, or to declare what shall be their qualifications. State v. Jones, 8 R. 582; 
State v. Mullen, 14 An. 

The Article 103, guaranteeing the right of trial by jury, is the general rule, to 
which the Article 124 forms an exception: the former proclaims a right; the 
other recognizes a class of cases to which that right does not extend. In other 
words, the Art. 108 has no application whatever to that class of offences which 
are to be tried summarily, without the intervention of an impartial jury of the 
vicinage. 

Is it true that the Article 124, under the sanction of which was passed the 
statute in question, contemplates that the Recorders, Mayors, Aldermen, and As- 
sistant Aldermen shall try the cases within their jurisdiction by themselves, under 
pain of nullity? ‘The Constitution nowhere says so. On the other hand, the 
Legislature is vested with absolute right of legislation, except when restricted by 
the organic law. There is such a restriction with regard to jury trials, asa 
general rule ; but this restriction, as we have seen, does not hold when the offence 
or crime falls within the jurisdiction of Recorders ; the Legislature, consequently, 
can organize the courts of these municipal Judges, for the summary disposition 
of their criminal business, on such a plan as meets its better judgment. In doing 
so, they may authorize these officers to act as well by themselves, as with the 
assistance of a jury, the formation of which is entirely left at the will of the law- 
giver. 

As the mode of trial before the Mayor and Recorders has none of the forms 
and solemnities of an ordinary trial by jury, and indeed, does not fall under the 
operation of the constitutional clause, with respect to an impartial trial by a 
jury of the vicinage, we deem it unnecessary to express any opinion on the ques- 
tion as to the number of jurors required to constitute that body, either at com- 
mon law, or by the Constitution of this State. There is no necessity, therefore, 
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to determine whether, or not, it be sacramental to have twelve men in the Petit 
Jury. It has lately been decided, however, with regard to the Grand Jury, that, 
although the statute requires sixteen jurors to be drawn and sworn, yet, that this 
number is not sacramental. State v. Delia Swift, alias Bridget Fury, 14 An. 827. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the infe- 
rior Court be affirmed, with costs. 

Merrick, C. J., dissenting. I do not dissent from so much of the opinion of 
the majority of the court as holds that the Legislature may confer a limited crimi- 
nal jurisdiction upon the Mayor, Recorders and Aldermen, for the punishment of 
minor crimes and offences. Whether the Legislature can confer the like power 
upon Justices of the Peace, relative to the punishment of white persons, is not 
necessary now to determine. 

The 124th Article of the Constitution expressly declares, that the Legislature 
may vest in the Mayor, Recorders, Aldermen and Assistant Aldermen, such crimi- 
nal jurisdiction as may be necessary for the punishment of minor crimes and of- 
fences, and as the police and good order of said city may require. 

Here, the jurisdiction which may be conferred is not merely that of Justices of 
the Peace, that is, as conservators of the peace, but i is the judicial power of pro- 
nouncing judgment on offenders guilty of minor crimes and offences. 

’ On this point there is no room to doubt. But here arises a question of some 
difficulty, viz, how are proceedings to be conducted betore the Mayor, Recorders 
and Aldermen ? 

This can best be answered by recurring to the abuse or evil which this pro- 
vision of the Constitution was intended to correct. 

It is well known, that prior to the Constitutions of 1845 and 1852, the Recor- 
ders of this city were in the habit of exercising a summary jurisdiction over 
petty offenders, which became almost indispensable to the good government 
of the city. Yet their sentences and decrees were declared null and the pri- 
soners discharged whenever a writ of habeas corpus was sued out from any higher 
tribunal. 

The Article in question was, without doubt, inserted in the Constitution to 
enable the Legislature to invest the Mayor, Recorders and Aldermen with this 
summary power. And as they have never been attended in their jurisdictions 
with Grand Juries, Petit Juries and District Attorneys, it was doubtless the in- 
tention of the convention to vest the power of trial and judgment in them alone 
upon the first hearing of the cause, without the delay consequent upon more regu- 
lar proceedings. 

It does not, therefore, appear, as I think, that proceedings in these inferior ju- 
risdictions were to be controlled by Art. 103 of the Constitution, which requires 
an indictment or information, and a trial by jury. 

As it was in the power of the Legislature to confer jurisdiction upon the 
Mayor, Recorders and Aldermen, for the trial of the offence denounced in the Act 
of 17th of March, 1859, the question then arises, was it unconstitutional to aid 
them in their deliberations by the assistance of three so called jurymen or addi- 
tional judges? 

The statute provides, that upon the arrest of any party or parties violating the 
Act, they (the Recorders) together with a jury of three slave-holders summoned by 
them, shall pass a final verdict and enforce the penalties aforesaid. 

No doubt, the Legislature would have power “0 cause a jury of twelve persons 
to be summoned before the Recorders for the trial of minor offences; for this 
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would be in accordance with the commoy law and the general provisions of Arti. 
cle 103 of the Constitution. 

But could the Legislature confer the power upon a so called jury to be com- 
posed of the Recorders and three slave-holders, to try the offence, instead of the 
Recorder alone or a regular jury of the vicinage ? 

If such trial could be supposed to exert a more unfavorable influence upon the 
fate of the accused than a trial before the Recorder alone, then the law should be 
declared unconstitutional. For the Constitution has only authorized the Legis- 
lature to adopt two modes for the trial of minor offences, viz, hy the Recorder, 
Mayor, Aldermen and Assistant Aldermen, or in the usual manner, to-wit, by 
“an impartial jury of the vicinage.” ‘The term “ jury of the vicinage ” is one 
well known to the common law, and when used in the Constitution, must be held 
to mean a body composed of twelve impartial men of the vicinage. See Story on 
the Constitution, sec. 923; 3 Peters, 446; 11 How. 437. 

For the trial by jury has been considered of common right, and one of the 
most sacred safeguards against oppression under the common law. It has always 
consisted of twelve men, and a verdict of a less number has ever been regarded in 
the criminal law as of no validity. 

Now, if the Legislature has the power to modify this institution, by reducing 
it from twelve to three men, it may reduce it to one, and make that one the per- 
petual trier of all issues of fact. In other words, make him the sole judge of the 
facts. Any attempt, therefore, to reduce the number of jurors in the jury trial, 
should be viewed by the courts as an attack upon the constitutional rights of the 
citizen, and should be declared of no effect. 3 Peters, 446. 

The three slave-holders, under the Act of 1859, are not therefore a jury as con- 
templated by the 103d Article of the Constitution. 

Neither can their agency in the trial of the case be regarded as favorable to 
the accused. ‘They are selected from among slave-holders, in order that they may 
be more vigilant and firm in punishing the offence of selling liquor to slaves, 
Their feelirigs may justly be supposed to be aroused, if their prejudices are not 
excited on the questions they have to decide. Heace, their agency in the trial 
cannot be considered as particularly favorable to the accused ; but on the con- 
trary, it may exert an unfavorable influence upon the mind of the Recorder. The 
defendant may, therefore, justly complain of the mode of trial, and insist that he 
shall be tried by the Recorder alone, or if by a jury, that the same shall be an 
impartial jury of the vicinage, which shall consist of the number known to the 
common law and the framers of the Constitution. 

It is supposed that, inasmuch as Article 124 of the Constitution is exceptional 
to Article 103, that therefore the Legislature may adopt auy form of jury for the 
trial of minor offences it shall see fit. 

I have just shown, and it is so admitted, that the framers of the Constitu- 
tion did not contemplate that the Recorders &c. were to be attended by juries 
at all. 

Then, when it conferred jurisdiction on them, it was not intended that it should 
be shared by others. -The court formed of a Recorder and three slave-holders is 
not the same thing as a court composed of the Recorder alone. Now, it is cen- 
ceded, that Art. 124 confers upon the Recorders the power to try issues of /aw 
and fact ina summary manner. If the Legislature can authorize other persons 
to assist the Recorders to try issues of fact, why may they not be retained to try 
issues of law? There is no difference. If because the Constitution has not ex- 
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pressly prohibited such assistance in the case of Recorders, why might not this 
court be assisted in the same way in the trial of issues of fact and law? It is 
not expressly prohibited by the Constitution, but every one must see that it is 
forbidden by necessary intendment. This kind of auxiliary jurisdiction was at- 
tempted by the Legislature in reference to the District Court in an Act entitled 
« An Act to provide for the trial of recused cases out of the city of New Orleans.” 

In the case of the State v. The Judge of the Sixth Judicial District, this court 
said : “ The Article 81 declares that the Judges of the several inferior courts 
shall be elected by the qualified voters of their respective districts or parishes.” 
(In the case of Recorders, add, it is by the “ citizens of the city of New Or- 
leans.”) The court proceeds, “ Power, therefore is granted to the Legislature to 
establish inferior courts; but the power to choose the Judges thereof, when 
established, is vested elsewhere—namely, in the qualified voters of the particular 
district or parish.” 

“The Constitution having thus provided in terms not of permission, but of 
command, how Judges of inferior courts shall be chosen, it follows that the Legis- 
lature had no power to prescribe any cther mode. 9 An., p. 62. See also the 
case of the State v. The Judge of the Twelfth District, 9 An., p. 64. 

Ip regard to the Article 103 of the Constitution, which declares that the jury 
in criminal cases shall be an znpartial jury of the vicinage, I think this court 
would have power, notwithstanding the dictum in 8 Rob. 582, to declare a law 
unconstitutional where it clearly violated this right of the citizen ; for example, 
a law which declared that a jury to try the accused should be composed of the 
relatives of the injured party, or of persons who had suffered like injuries them- 
selves, and in all cases where jurors are selected because they may be supposed 
to have prejudices against the accused. 

Such persons cannot be deemed impartial jurors. If not, this court is required 
to pronounce null any law declaring such jurors competent. 

Looking to this view of the Constitution, it may also be seriously questioned 
whether slave-holders, on whom the injury of drunkenness in their slaves princi- 
pally falls, are as a class without prejudice against those who are suspected of 
selling liquor to slaves. 

However this may be, I think the Act unconstitutional, because the law nei- 
ther entrusts the decision of the cause to the Recorder alone, nor provides him 
with an impartial jury of the vicinage as known to the common law and our 
present and previous Constitutions. 


Same Case—Own a RE-HEARING. 


Voorutes, J. The defendant’s counsel seem to have so far misunderstood the 
opinion of the court, as to state, in their brief on a re-hearing, “ that no other 
reason is assigned by the court for the conclusion to which it came, unless, indeed, 
it be one founded upon the inconvenience of trying cases before Recorders with 
juries.” 

A simple inspection of the two opinions delivered in this case, will convince 
any one that this inconvenience was considered by the court merely as one of the 
reasons which prompted the Convention in the adoption of Article 124 of the 
Constitution. 
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The right of the Recorders to try cases summarily, does not, we think, arise ex 
necessitate rei, but is derived under the provisions of the organic law. 

In the case of the City of New Orleans v. Eliza Costello, the court had said ; 
“ The third section of the ordinance authorizing a prosecution before the Recor- 
der, does not violate Article one hundred and three of the Constitution, which 
requires prosecutions to be by information or indictment, because the same Con- 
stitution expressly authorizes the Legislature to vest in the city Recorders such 
criminal jurisdiction as may be necessary for the punishment of minor offences 
and crimes, and as the police and good order of the city may require. Constitu- 
tion, 124.” 14 An. 37. 

On that occasion the Articles 103 and 124 of the organic law had been con- 
sidered, with reference to each other; and the result of the inquiry was that 
some causes might be tried summarily before the Recorders of New Orleans. In 
the case under consideration, we went more lengthily in the investigation of the 
constitutional question, raised by the appellant ; and considered, as we now con- 
sider, that we had given, for our conclusions, reasons derived from the organic 
law itself, and not, as stated by counsel, from the inconvenience to which a con- 
trary decision would lead. 

It was stated in our former opinion, that the Recorders, previous to the year 
1845, had exercised summary criminal jurisdiction. “Now,” says the defen- 
dant’s counsel, “ we have no hesitation in saying, with entire respect to the court, 
that the supposed fact upon which the reasoning of the court rests, is no fact at 
all. One of the undersigned was Attorney General of the State for some years, 
and, up to February, 1853, and during his term of service, certainly no such 
cases occurred ; and he never, before 1845, ever heard of any such cases as those 
referred to by the Chief Justice and the court. We make this statement with 
every means of knowing what has occurred in New Orleans in relation to this 
matter, and are quite sure that no member of the bar of this city will dispute 
the correctness of what we say.” 

This contradiction of a statement made in the decision of the cause, naturally 
drew our attention. Pains were taken to ascertain how the matter stood; and 
the following document will, it is hoped, set it at rest : 


“Srate or Lovistana, Parisu or ORLEANS. 
“ T, the undersigned authority, do hereby certify that from an inspection of the 
books of my office, as early as the year eighteen hundred and thirty-eight, it ap- 
pears that the Recorder of this district of the city of New Orleans, has habitu- 
ally exercised summary criminal jurisdiction by the infliction of fines and impri- 
sonment, ina variety of cases, including even the offence of selling liquors to 
slaves ; and that the entries on the books of the office during that period, show 
this fact. 
“ Given under my hand, this 9th day of April, A. D. 1860. 
“J. Cruzart, Assistant Clerk. 


But it is objected, that when Article 124 of the Constitution came up in the 
Convention, an amendment offered, with the view of dispensing with the trial by 
jury, was voted down. 

We are referred to the following extract from the journal : 

“ Mr. Collins then moved to insert at the end of the Article, the following 
words : and in case of misdemeanors, the trial by jury may be dispensed with, pro- 
vided the accused consents....... 
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« The question being then on the amendment offered by Mr. Collins, the Presi- 
dent put the motion on its adoption, which was lost. 

* On motion, the Article was adopted without amendment.” 

Two things will be noticed with respect to this amendment. In the first place, 
the object of the Article was to enable the municipal Judges to try summarily 
those minor offences, which relate to the police and good government of the city ; 
whilst the amendment had in view misdemeanors in general. And, in the second 
place, the amendment would have defeated the summary trial, by leaving this 
matter at the option of the accused. Hence the rejection of the amendment. 

It is an error to suppose that, under this view of the question, the Legislature 
might authorize the city Recorders to try felonies in a summary manner. A 
felony is not a minor offence—and still less a minor offence, relating to the police 
of the city. The 124th Article of the Constitution refers to a particular class 
of misdemeanors, among which must be enumerated the traffic of spirituous and 
intoxicating liquors with slaves, as affecting the police and good government of 
the city. 

The last objection to be met is, that the Article of the State Constitution as 
interpreted by this court, is in conflict with the ordinance of Congress ad- 
mitting Louisiana in the Union. 

Congress did require of the Territory of Orleans, a Constitution guaranteeing 
the right of trial by jury in all criminal cases. But it is a novel doctrine, that a 
mere Act of Congress can bind a sovereign State of this Union for all time to 
come, with regard to the administration of her criminal justice. 

It is, therefore, ordered, that our former opinion, in this cause, be affirmed. 

Merrick, C. J., I adhere to my former opinion. 


J. & R. Quiety v. J. H. Muse—Gerorer Kewrer, Intervenor. 


In a State governed by the common law, the title to personal property sold to the wife vests absolutely 
in the husband. 

Atcommon law, the wife’s estate being secured to her separate use by virtue of an ante nuptial 
agreement does not confer the capacity to buy property and contract obligations that a married 
woman separated in property from her husband enjoys in Louisiana. 

At common law. all contracts not under seal, are contracts by parol. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
J. E. Hunter, for plaintiffs. J. H. Muse, in pro. per., defendant and ap- 
pellant. W. J. Hamilton, for intervenor. 

Lanp, J. This is a petitory action for the recovery of a slave, and the plain- 
tiffs claim title by virtue of a parol gift purporting to have been made to them 
on the 19th day of November, 1834, in the county of Amite, in the State of 
Mississippi, by their grandmother, Mary Thompson. 

The title of the grandmother was acquired by purchase from Philip Quigly, 
the father of the plaintiffs, in the State of Mississippi, where the common law 
prevails, in the year 1827. The nature and effect of her purchase of the slave 
must be determined by the law of that State. She was at the time a married 
woman, and incapable of contracting and acquiring either the possession or own- 
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ership of personal property independently of her husband. The title acquired to 
the slave vested absolutely in the husband, in the same manner as if the gale 
had been made directly to him; and the grandmother was without capacity, 
as well as title, to give or donate the slave to the plaintiffs. 1 Blackstone, 442, 
note 42. 

The gift of the slave to the plaintiffs was not accompanied by delivery, but 
was to take effect after the death of the donor, who reserved to herself the use 
and possession of the slave during the term of her natural life. 

Such a donation inter vivos, under our law, is void, and the simple acquiescence 
of the husband will not be considered here as giving validity and effect to the 
parol gift of the slave, by his wife, to the plaintiffs, as against the claims of third 
parties. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be reversed, and that the verdict of the jury be set aside. And it is now 
ordered, adjudged and decreed, that there be judgment in favor of the defendant, 
with costs in both courts. 

Merrick, C. J., declined to sit in this case. 


Same Case—Own a Re-HEARING. 


Lanp, J. The plaintiff’s counsel is in error in supposing that a married 
woman, under the common law, whose estate is secured to her separate use by 
virtue of an ante-nuptial agreement, has the same capacity to buy property and 
contract abligations, that a married woman, who is separated in property from 
her husband, has under the law of Louisiana. 

So absolute is the incapacity of a married woman, at common law, to contract, 
that it has been held, in England, that she is not liable on her contracts, although 
she live apart from her husband in a state of adultery, and there exist a valid 
divorce a mensa et thoro. Chitty on Contracts, p. 40. 

And even under the Mississippi statutes, changing the common law, and se# 
curing to married women the ownership and enjoyment of their property, free 
from the control, debts and liabilities of their husbands, it has been held that the 
incapacity of the wife to contract still exists, in all cases in which it has not 
been specially removed by statute. Davis v. Foy, 7S. & M. Mi. R. p. 64. 

Whether the gift of the slaves in question was, by deed or parol, is immaterial 
to the decision of the question in this case. It, however, may be stated that, at 
common law, ali contracts not under seal, whether verbal or written, are con- 
tracts by parol ; and that as the act of gift of the slaves, although in writing, 
has no seal on it. nor even a scroll as a substitute for a seal, it was, as stated in 
the opinion of the court, a gift by parol and not by deed. Chitty on Contracts, 
p. 2; 4 Kent’s Commentaries, p. 452. 

The grandmother of the plaintiffs never had any title in law to the slaves, 
which she could convey by gift or otherwise. 
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Anpy Foster v. Wituiam Misu. 


Under Article 10 of the Civil Code, the form and effect of a deed of manumission made in another State 
is governed by the laws of the State where it was made, and where it was to have its effect. 

In giving effect to such a deed made ia a State where the common law is known to prevail, the Su- 
preme Court will judicially take cognizance of this fact and will give full effect to the deed, if it is 
sufficient in form and effect in the common law States of the Union, in the absence of statutory enact- 
ments to the contrary, to confer upon a slave a full and perfect title to his freedom. 

The Act of 1857, prohibiting the emancipation of slaves, does not prevent a free person of color who 
has been wrongfully and illegally deprived of his freedom, from bringing a suit to recover his 
liberty. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 

A Hart & Martin, for plaintiff and appellant. Geo. S. Lacy, for defendant. 

Lanp, J. The plaintiff sues for the recovery of his freedom, on the ground 
that his mother, a colored woman, was free, and in the enjoyment of her freedom 
at the time of his birth. 

To establish the alleged freedom of his mother, the plaintiff offered in evidence 
a deed of manumission, signed, sealed and delivered by John Foster on the 25th 
day of June, 1838, and duly recorded on the same day, in Clark County, in the 
State of Kentucky, by which she was manumitted and set free anterior to the 
time of his birth. 

He also offered in evidence the testimony of witnesses, which proves that his 
mother, since the date of the deed of manumission, has been constantly recog- 
nized in the State of Kentucky as a free person of color, and has been continu- 
ously in the actual enjoyment of her freedom from that date. 

He further proved that, hzs acknowledged status in the State of Kentucky was 
that of a free person of color, from the time of his birth up to the time of his 
removal from that State, a period of some fifteen years. 

Under Article 10 of the Civil Code, the form and effect of the deed of manu- 
thission are governed by the laws of Kentucky, where it was passed or executed, 
and where it was to have its legal effect, and not by the laws of this State, as 
contended for by defendant’s counsel. We judicially take cognizance of the fact, 
that the common law prevails in the State of Kentucky, and that a deed is one 
of the most solemn and authentic instruments known to that system of laws, by 
which the rights of property can be alienated, and that it is sufficient in form and 
effect, in the common law States of this Union, in the absence of statutory enact- 
ments to the contrary, to transfer to and vest in a slave a full and perfect title to 
his freedom. 

If, therefore, the effect of a deed as a common law instrument of conveyance, 
has been changed by the statute law of Kentucky, in the matter of the manu- 
mission of slaves, of which statute law we cannot take cognizance without evi- 
dence, the defendant should have shown it by proof, which, however, he has failed 
to do. 

It isa grave error to suppose, that free persons of color, who have been wrong- 
fully and illegally deprived of their freedom, and sold into slavery in this State, 
have no right of action in our courts for the recovery of their liberty. If no 
right of action in such cases existed, then free negroes might be kidnapped in any 
part of the Union, and sold into slavery in this State, with impunity—a species 
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of slave-trade, which our Legislature never intended to legalize by the Act of 
1857, prohibiting emancipation. 

The defendant called his vendor in warranty ; but as it appears from the record 
that he is dead, the call in warranty must be dismissed for the want of proper 
parties, if not for the want of jurisdiction. 

It is, therefore, ordered, adjudged and decreed, that. the judgment of the lower 
court be avoided and reversed ; and it is now ordered, adjudged and decreed, that 
there be judgment in favor of the plaintiff, and that he be declared a free person 
of color, and as such entitled to the enjoyment of his freedom, and that he 
recover the costs of this suit in both courts. And it is further ordered and de- 
creed, that the call in warranty be dismissed, at the defendant’s cost. ~ 


Succession oF Dante. SuLuvan. 


An administrator cannot, on appeal, have a judgment apparently regularly rendered, homologating an 
account of his administration, set aside, on the ground that the attorney who filed such account was 
unauthorized to act for him ; he should resort in suck a case to the action of nullity. 


PPEAL from the District Court of the Parish of W. Feliciana, Haralson, J. 
U. B. & E. Phillips, for administrator, appellant. Collins & Leake and 
Samuel J. Powell, for appellees. 

Bucuanan, J. The administrator of this succession has appealed from a judg- 
ment homologating an account of his administration. He alleges in his petition 
of appeal, filed eleven months after the date of the judgment, that the attorney-at- 
law who filed the said account of administration, as appellant’s counsel, was un- 
authorized to file the same. 

Appended to the petition of appeal, is an affidavit, by appellant, of the truth 
of the statements of the petition. 

We think, with the appellee’s counsel, that the appellant has mistaken his 
remedy. He should have resorted to an action of nullity, if one, pretending to be 
his attorney, procured or consented to the entering up of a judgment to his preju- 
dice, without authority. A party cannot thus, upon a mere affidavit to a peti- 
tion of appeal, treat as null and of no effect a judgment apparently regularly ren- 
dered. In this novel mode of proceeding, the parties interested in maintaining 
the judgment have no opportunity of disproving the truth of the ex parte affidavit 
of the party cast. 

The cases cited by the appellant’s counsel in his brief, in support of this pro- 
ceeding, are inapplicable. 

It has been frequently decided, that the authority of an attorney-at-law must 
be denied, on oath, by the party whom he has represented in court, and who repu- 
diates him. See the cases collected in Hennen’s Digest, verbo Attorney. 

But it does not follow, that the simple affidavit of a party who has been repre- 
sented in a protracted litigation in the District Court will suffice to annul, on 
appeal, all that has been thus done in the name of the affiant. 

Appeal dismissed, with costs. 
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Hanau & Co. v. Loutsiana Murtvat Insurance Company. 


Under a marine policy of insurance, there must be a technical total loss to entitle the assured to aban- 
don the vessel, and when the insured have not the right to abandon, the captain cannot be con 
sidered as the agent of the insurers. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
D. C. Labatt and T. J. Semmes, for plaintiffs. Race & Foster and L. Peirce, 
for defendants and appellants. 

Voorutrs, J. The ship Columbia, the property of the plaintiffs, was insured 
for the sum of $24,000, of which, seven thousand by the defendants. 

She left Callao, bound for Cowes, on the 12th day of July, 1857, with a cargo 
of guano, and returned to the former port in distress, having been at sea about 
thirty hours. 

The captain entered a protest ; provoked surveys of the ship; had appraise- 
ments made of repairs ; attempted to borrow money for the purpose of making 
these repairs ; and, finally, had the property sold for the benefit of whom it might 
concern. The ship was adjudicated at the sum of $8,800. 

There is some conflicting evidence upon matters which affect the issue between 
the parties ; and we would not hesitate to adopt the conclusions of the jury, were 
it not that questions of law and of fact are intimately blended in this cause— 
that the jury have not given such a verdict, as to inform us of their views with 
regard to the conflict of evidence—and that this is not a case peculiarly within 
the province of juries. After a careful investigation of the facts and of the law 
bearing upon them, our conclusion is, that the abandonment of the ship Colum- 
bia cannot prejudice the defendants, because there was not a technical total loss. 

When the Columbia left the Chincha Islands for the port of Callao, she was 
heavily laden, and leaked on her way, although she did not encounter rough seas 
or bad weather. The first mate, when in port, informed the captain of this cir- 
cumstance ; but to this the latter, as he states in his deposition, attached no im- 
portance. However, he proceeded to examine the ship and had some repairs 
made. 

During the thirty hours on her way from, and back to the port of Callao, she 
strained and leaked considerably. The captain, after consulting the other offi- 
cers, had concluded that it was unsafe to prosecute the voyage. It is obvious 
that these injuries were not occasioned exclusively by the stress of weather, of 
which an account is given by the captain. There were a fresh gale and a chop- 
ping sea, it is true; but, had the ship been laden less heavily, and been made 
perfectly seaworthy before leaving Callao, she could have sailed with safety. 

In this connection, it is proper to give an extract from a letter, written by 
plaintiffs, in answer to one which they had received from the captain of the Co- 
lumbia : 

“From the mere fact of her springing a leak the first day out, it seems scarcely 
possible that the repairs will reach the sum you name; but you may know of 
damage that you donot mention. We beg you will be exceeding careful that the 
protest is correctly extended, and the surveys are fully expressed. As in your 
case the vessel was so short a time from port, we trust you will be able to show 
by the protest, that there were winds and waves sufficient to cause the leak, and 
26 
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all other damage—that it arose from no insufficiency of the ship, or overload. 
ing. Yeu must be aware that the underwriters look with suspicion on all such 
losses,” ete. 

But it is not necessary to rest the case on the fact of unseaworthiness at the 
time of departure from the port of Callao; for, admitting the defendants’ liabili- 
ty for the injuries received by the ship, the question occurs, whether there was a 
technical total loss, justifying the abandonment, and thereby fixing the liability 
of the insurance companies ? : ; 

The different estimates made by the witnesses, are widely at variance. Ac- 
cording to some, it required about $28,000 ; and others testify, that for less than 
$3,500, the ship could be substantially repaired. ‘The opinion of these Witnesses 
might be, to a certain extent, reconciled, if their respective estimates were made 
with reference to difference of opinion as to the repairs that could legally be re- 
quired of the insurance company. ‘Those who adopt the higher estimate, seemed 
to conceive that the ship was to be repaired thoroughly, so as to make her abun- 
dantly strong and staunch, without reference to her age and previous condition. 

If we take as a test of the injuries sustained, the enormous repairs required by 
the captain, the plaintiffs are met by the following objection : Considering that 
the ship had, after her departure from Callao, met with but ordinary bad weather, 
she must have been unseaworthy at the time of departure! Otherwise, the esti- 
mate of $28,000, however correct with reference to the repairs specified in the 
survey, was unfounded, if the ship was only 10 be reinstated to her previous con- 
dition, before she had beeu injured, within the terms of the policy of insurance! 

We cannot adopt the high estimate of repairs, because the result justified the 
lower appraisement. ‘The Columbia was sold to Francisco Roman, a naval officer 
of the Peruvian government, and, after being repaired for the sum of one hun- 
dred and ninety dollars, took a cargo of guano for Valencia, and safely made the 
voyage. This, of itself, would not prove that she was seaworthy; but it is en- 
titled to great weight, from the other concomitant circumstances—that its cargo 
of guano, a very valuable merchandise, was shipped on board of her without in- 
surance, and that witnesses testify to her seaworthiness, after she had received 
these slight repairs. 

We have no hesitation in saying, that for a comparatively small amount, the 
Columbia could have been repaired and made seaworthy, within the meaning of 
the policy of insurance ; and, consequently, that there was not a technical total 
loss. ‘The duty of the captain was to have the necessary repairs made ; and, 
although it was impossible for him to effect a loan on bottomry for the sum of 
$28,000, as advertised by him, it does not appear but that he might easily have 
procured the necessary funds. 

The abandonment and sale of the ship, cannot prejudice the defendants. 
Against these they have protested from the moment they were notified of the 
loss. It is true, that “if the insurers, after the notice of abandonment, suffer 
the captain to continue in the management, he becomes their agent, and they are 
bound by his acts” (Marshal on Ins. p. 527) ; but, when the insured have not the 
right to abandon, the captain cannot be considered, in any event, as the agent of 
the insurers. 


It is, therefore, ordered and decreed, that the judgment of the District Court, 
on the verdict of the jury, be avoided and reversed ; and that the defendants do 
have judgment against the plaintiffs, with costs in both courts. 

Lanp, J., took no part in this case. 
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Marrna J. Be.knar v. Bernarp Kenpic. 


Where a party sold a slave, with full warranty, which he had previously purchased without any war- 
ranty, against the vices and defects prescribed by law—Held ; That in an action brought against him 
by his vendee to rescind the sale on the grounds of the existence of a redhibitory disease in the 
slave, the fact of the exclusion of warranty in the act of sale from his vendor, is not per se evidence 
of knowledge of the existence of the disease, and the fraudulent concealment of it on his part, at 
the date of the sale to the plaintiff. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Michel & Koontz, for defendant and appellant. 7. J. & A. G. Semmes, for 
defendant. 

Lanp, J. The object of this suit is the avoidance of the sale of a slave 
on the ground of a redhibitory disease, and to recover the price paid, with 
damages. 

In order to take the case as stated in the petition, out of the prescription of 
one year, the plaintiff charges the defendant with a knowledge of the redhibitory 
vice before and at the time of the sale, and with a fraudulent concealment of the 
same from her. 

The facts are, that the defendant purchased the slave on the second day of Oc- 
tober, in the year 1854, from one Eudalie Orlin, without any warranty against 
the vices and maladies prescribed by law ; and on the thirteenth day of the same 
month and year, the defendant sold the slave to the plaintiff, with a full guaran- 
tee against all redhibitory defects as well as warranty of title. And on the 8th 
day of September, in the year 1855, the plaintiff sold the slave with full warran- 
ty to one Eugénie Girod, who, on the 18th day of February, 1856, instituted 
against the plaintiff the action of redhibition, and succeeded in rescinding the 
sale last. aforesaid, on the ground of an incurable disease in the slave, at its 
date. 

The only evidence or knowledge of the existence of the disease on the part of 
the defendant, at the date of the sale from him to the plaintiff, to wit, on the 
13th of October, 1854, consists of the fact, that the act of sale from Eudalie 
Orlin to him, the defendant, contained ‘a stipulation releasing the vendor from 
the obligation of warranty against the vices and maladies prescribed by Jaw. 

The defendant pleads a general denial, and the prescription of one year. 

The evidence does not show that the defendant sold the slave to the plaintiff 
with a knowledge of the redhibitory disease of which the slave died. And the 
exclusion of warranty against all vices and maladies prescribed by law in the act 
of sale from Eudalie Orlin to the defendant, is not per se evidence of knowledge 
and fraudulent concealment on the part of the defendant, at the date of the sale 
to the plaintiff. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 
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Ricnarp Hanrawan v. Aveustin Lecrerca et al. 


The husband cannot plead in compensation to a debt due by him toa succession, the portion coming 
to his wife as heir to such succession ; nor can he, as administrator of his wife’s paraphernal pro. 
perty, receive in payment of such portion as may fall to her, debis due by himself, and by receipt- 
ing for the same, thereby discharge the administrator from the claims of the wife, as heir-at-law of 
the estate. 


PPEAL from the District Court of the Parish of West Baton Rouge, Ave. 
ry, J. Thomas G. Morgan, for plaintiff and appellant. Barrow & Pope, 
for defendants. 

Lanp, J. The facts of this case, as disclosed by the pleadings and evidence, 
are stated by appellant’s counsel as follows : 

“ Richard Wall, a resident of the parish of West Baton Rouge, died intestate, 
unmarried, and without leaving any legitimate descendants. His heirs are his 
mother and four brothers and sisters residing in Ireland, and the wife of the ap- 
pellant, who is also a sister of the deceased, and resides with her husband in the 
parish of West Baton Rouge. 

“ The defendant, Leclercq, was appointed administrator of his estate. At the 
sale of the property belonging to the succession, Hanrahan became the purchaser 
of certain lands, slaves and personal property, and complied with the terms of 
sale, by paying the amount of cash required, and by furnishing his notes for the 
remainder of the price. 

“ The first installment became due on the Ist of March, 1857. On the 15th 
of September, 1857, the administrator filed an account, in which he sets forth 
the fact, that he had paid all the debts which had been presented to him, and that 
there remained in his hands for distribution amongst the heirs, the sum of 
1,557 36 in cash. He sets forth in his petition accompanying the account, that 
Anastatia Wail, the wife of appellant, is one of the heirs, and that there is due 
to her, as such, the sum of $274 82. 

“He further states, that besides the cash funds on hand to be distributed, 
there is due to the Succession of Wall, notes and accounts to the sum of twenty- 
seven thousand five hundred and nineteen dollars and seventy-four cents, most of 
which can be collected. 

“On the third of April, 1858, Leclercq, administrator, sued out the executory 
process against Hanrahan, which was enjoined. Hanrahan avers, and the fact 
is not controverted, that he has the administration of the paraphernal property 
of his wife, and that an acquittance given by him to the administrator of the 
whole or any part of the succession of her brother, coming to her as one of his 
heirs, would be conclusive against her; that, according to the showing of the 
administrator, his (Hanrahan’s) wife’s interest in the estate, exclusive of the 
$274 82, would be $4,402 79; that he offered to give an acquittance for these 
amounts to the administrator, and to pay the balance in cash, but the same was 
rejected, although no opposition had ever been made to the account of the admin- 
istrator either by the heirs or creditors of the succession.” 

If, upon this statement of the case, the plaintiff has any right to enjoin the 
collection of the debts which he owes to the Succession of Richard Wall, it must 
be either on the ground, that the portion coming to his wife from the estate, is 
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compensated by his said debts, or on the ground, that he has the right, as ad- 
ministrator of the paraphernal property of his wife, to receive in payment of 
of said portion, debts due by himself, and thereby discharge the administrator of 
the succession, from the claims of the wife as an heir-at-law of the deceased. 

First—Compensation takes place by the mere operation of law, and both 
debts are extinguished, when two persons are indebted to each other in a sum of 
money, or a certain quantity of consumable things of one and the same kind, 
and which are equally liquidated and demandable. (C. C. 2203, 2204, 2205. 

If the portion coming to the wife be considered a debt due from the adminis- 
trator of the Succession of Wail, it still would not be in law, a debt due to the 
husband, but is a debt due to the wife, whose rights are separate and distinct 
from those of the husband, and consequently it cannot be affirmed that the ad- 
winistrator of the succession, and the husband, are the reciprocal debtors of each 
other, in the sense of Article 2203 of the Civil Code. 

Pothier says, in treating of compensation, that the debt must be due to the 
very person who opposes it as a compensation, ejus quod non wi debitur qui con- 
venitur sed alit compensatio fieri non potest.” L. 9, Cod. dict. tit. 

“ Therefore, I cannot set off against a debt due from myself, one which is due 
to a person of whom I am tutor, cr curator, or to my wife, having a separate 
estate.” Pothier on Obligations, p. 3, c. 4,s. 2, No. 594; 10 An. 653. 

Second.—In considering the question whether the husband as administrator of 
the paraphernal property of his wife, has a right to receive in payment of a 
portion coming to her, as heir from an estate, debts due by himself to the suc- 
cession, a distinction must be made between his capacity to receive and give ac- 
quittances for debts due to her separate estate, and his authority to receive in 
payment of such debts, as agent, or administrator of his wife, debts due by him- 
self. 

It appears to be well settled, that a husband has authority to receive whatever 
may be due to his wife on account of her paraphernal property, when such pro- 
perty is not proved to be under her sole and separate administration ; and that a 
payment made to him will discharge the debtor. ©. C. 2362 ; Richard v. Blan- 
chard, 12 R. 524. 

But this is not really the question which arises on the pleadings and evidence 
in this case. The true question is, whether the payment of a debt due to the 
wife with debts due by the husband, is a valid payment, and discharges the wife's 
debtor. 

The husband, in the administration of the wife’s separate estate, acts as her 
mandatary or agent, and his power, or authority to receive his own debts, in pay- 
ment of debts due to his wife, must be determined by the rules of law which 
regulate the contract of mandate. And according to these rules, an agent has 
no authority to take his own obligations in payment of debts due to his princi- 
pal. Hickey v. Sharpe, 4 La. 337; Nolan v. Rogers, 4 N. 8. 145. 

The mere receipt or acquittance of the husband, without a valid payment, would 
not preclude the rights of the wife, nor discharge the administrator of the sue- 
cession from her demands, as heir-at-law of the deceased. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 
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Henry Brapiry v. J. A. Trovspa.e et als. 


A surety on a tutor’s bond has a right to demand the cancellation of the bond, when, without his con. 
sent, any of his co-sureties are released by a judgment homologating the proceedings of a family 






meeting which consented to the erasure of the name of the co-surety from the bond. 
In an action brought by the surety for the cancellation of the bond under such circumstances, both 
the tutor and under-tutor should be made parties to the suit. : 






A judgment cannot be rendered on a petition of intervention which has been filed without leave of the 





court, and has not been served or put at issue, 










































4 PPEAL from the District Court of the Parish of E. Baton Rouge, Beale, J, 
i Thomas Gibbes Morgan and A. M. Dunn, for plaintiff and appellant. 
J. Duncan Stewart and J. P. Greeves, for defendants. 

Merrick, C. J. The principal facts in this case are stated by the District 
Judge as follows, viz : 

“ Mary C. Randolph, widow of Adam Kleinpeter, and natural tutrix to the 
children issue of her marriage with said Kleinpeter, being about to intermarry 
with defendant, J. A. Trousdale, caused a family meeting to be called to decide 
whether she should be continued in the said trust. A family meeting was duly 
called, and after deliberating upon the subject, decided to retain the tutrix with 
her intended husband as co-tutor, upon the condition that they furnished bond con- 
ditioned for the faithful performance of their duties. ‘The required bond was pre- 
sented to the Clerk to be accepted. That officer did not think the bond sufficient, 
and rejected it without filing. Trousdale then took the bond, and afterwards 
returned with the names of Henry Bradley, Telesphore Landry, David Roblins, 
(all of the parish of St. Mary.) and dA. Como. Before it was the second time 
presented for acceptance, J. A. Trousdale erased therefrom the name of David 
Robbins, who died soon after the bond was signed by him and before his name 
had been presented for acceptance. A family meeting was called to decide whe- 
ther said bond should be accepted. Said family meeting accepted the bond as 
sufficient, and consented that the name of Telesphore Landry be erased from the 
bond, and said proceedings were duly homologated.” 

The tutrix at this time resided in the parish of East Baton Rouge. She and 
her intended husband being unable to give security in Kast Baton Rouge, it seems 
Trousdale went to the parish of St. Mary, and there obtained the names of David 
Robbins, his uncle, Henry Bradley and Telesphore Landry, three planters in good 
circumstances. 

Henry Bradley sues to have the bond declared null, on the ground that when 
he signed the bond, the names of Robbins and Landry were also attached thereto 
as sureties, they being men of means, and responsible for their portions should the 
sureties be called upon to pay it; and that the erasure of their names was a 
fraudulent act which rendered the bond void as to the plaintiff. 

The tutor and tutrix, the under-tutor and co-sureties are made parties to the 
suit. The co-sureties answer, and also pray that the bond may be cancelled. 
There was a judgment of nonsuit, and plaintiff appeals. 

As the law stood when this bond was signed, the obligation of the surety on 
such bond was very onerous, and it may well be supposed that each surety on so 
large a bond as this, $36,787, signed with reference to the number and solvency 
of his co-sureties. 
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The sureties on the bond do not stand as sureties for each other in the order in 
which they sign the bond, but they are co-surefies, and any one of them, if com- 
pelled to pay the debt, has his remedy against the others for their proportions of 
the debt. C. C. 3027. Now, when the names of David Robbins and Telesphore 
Landry were erased, a new instrument was made, to which Henry Bradley never 
made himself a party, by which his responsibility was made more onerous. On 
general principles, therefore, the bond was avoided by an alteration in a material 
part. 2 La. 290, 2 An. 836, 1 N.S. 592, 15 La. 437. It is suggested to us that 
the bond given in this case is for the protection of minors, and we are reminded 
that this court has said that it is our duty to see that the formalities which the 
law has created for their protection should not be used as a means to sanction the 
waste and destruction of their property. 1 N.S. 62. This is quite true; but it 
would be a great departure from law and justice to permit frauds to be com- 
mitted by persons representing minors, to the prejudice of innocent third persons. 
It is with great difficulty that sureties to tutors’ bonds can be obtained under any 
circumstances, and it would not facilitate this object, to hold that their right of 
indemnity might be essentially diminished in their absence by striking from the 
bond the names of their co-sureties, on the faith of whom they have been willing 
to share the responsibility. 

It is also urged, that neither the tutor nor the family meeting had the right to 
release one of the sureties to the bond, and that the bond must be considered as 
having all the parties to it which it had originally. This is not an open question 
in this case, for the action of the family meeting releasing Landry was approved 
by the Judge, and the bond accepted and filed in that form. 

The plaintiff had the right to demand that his bond should be cancelled so soon 
as he was informed of the alteration which had been made in it to his prejudice, 
and the under-tutor (as well as the tutor and tutrix) was properly made a party 
to the suit. 

The intervention of the co-sureties contained in their answers not having been 
filed by leave of the court, or served, or put at issue, will uot authorize a judg- 
ment in their favor. 

It will be the duty of the under-tutor, on the rendition of judgment in this 
case, to take the necessary steps to secure the minors from loss, by calling 
upon the tutor and tutrix, before the proper tribunal, to give a new bond and 
security. 

It is, therefore, ordered, adjadged and decreed by the court, that the judgment 
of the lower court be avoided and reversed; and it is now ordered, adjudged and 
decreed, that said tutor’s bond bearing date the seventeenth day of December, 
1855, signed by said Mary C. Trousdale and others, be declared null and void 
as to the said plaintiff, Henry Bradley, and that his signature upon the same be 
cancelled ; and it is further ordered that the demand in intervention be dismissed 
as in case of nonsuit, and that said tutors pay the costs of both courts. 

Lanp, J., absent. 
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SUPREME COURT OF LOUISIANA. 


Mayor anv Boarp or SeLectmeN or tHe Ciry or Baton Rovee v, G. 
W. Dearine. 


The statute of 1856, conferring judicial functions upon the Mayer of Baton Rouge, is not unconstita- 
tional. 


were from the Mayor’s Court of the City of Baton Rouge, Elam, J. 
J. W. Burgess, for plaintiffs. F. R. Brunot, for defendant and appellant. 

Voorutrs, J. This is an appeal from the Mayor’s Court of the town of Baton 
Rouge. The only question submitted to our consideration is, whether or not the 
statute giving judicial functions to the Mayor be constitutional. 

If this statute were tested under the provisions of the Constitution of 1845, 
the decision in the case of Lafon v. Dufrocg et als., 9 An. 350, would be conelu- 
sive upon this question; and we would not hesitate to declare the Act uncons- 
titutional. But there is a wide difference between the Constitutions of 1845 and 
of 1852, in the organization of the Judiciary. The former vested the judicial 
power in a Supreme Court, in District Courts and in Justices of the Peace ; whilst 
the latter provides that, “ The Judiciary Power shall be vested in a Supreme 
Court, in such inferior courts as the Legislature may, from time to time, order and 
establish, and in Justices of the Peace.” (Const. 1845, Art. 62; Const. 1852, 
Art. 61.) 

There are, therefore, two classes of Judges or Courts,—those created by the 
organic law itself, to-wit, the Supreme Court and Justices of the Peace,—and 
those created by the Legislature, under the express sanction of the Constitution, 
to-wit, District and other inferior courts. 

The Legislature has the undoubted right to create a Mayor’s Court for the 
town of Baton Rouge, and, as a consequence, to give it such jurisdiction as is 
deemed proper, so as, however, not to contravene any provision in the fundamen- 
tal law. 

The 82d Article of the Constitution makes it the duty of the Legislature to fix 
the time for holding elections for all Judges at a time which shall be different 
from that fixed for all other elections. The meaning of this is not, that all 
Judges shall be elected on the same day ; but simply, that the Judges’ election 
shall not come off on the day of general elections. 

In this respect, the statute of 1856 complies with the constitutional injunction : 
the Mayor’s election takes place on the second Monday of April of each year. 
(Act of 1856, to provide for the government of the City of Baton Rouge, and 
the administration of the affairs thereof, p. 90.) 

It must be remarked in this connection, that the District Judges are elected on 
the first Monday of April, 1857, and every four years thereafter ; whilst Justices 
of the Peace are elected in the city of New Orleans at every general election for 
Clerks of the District Courts, and in the State at large, on the first Monday of 
November, 1855, and every two years thereafter. By a special legislation for the 
parish of St. Martin, Justices of the Peace are elected on the same day as Dis- 
trict Judges,—that is, at every other clection. (Acts 1855, pp. 479, 497, 27, 
315, 491; Acts 1857, p. 24.) 

The Mayor of the town of Baton Rouge is a Judge, whose election takes place 
on a day apart from the gencral elections. His court is created by the Legisla- 
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ture under the provisions of Article 61 of the Constitution. The statute in ques- 4 
tion is therefore constitutional. DEARING. 
, The other question raised as to the constitutional requirement of uniformity in 
taxation, does not come up properly in the present case. The contribution im- 
posed upon the defendant, as one of the property owners of the town of Baton 
Rouge, to repair the side-walks, is not a tax. See the case of Lafayette v. Or- 
phan Asylum, 4 An. 2; Yeatman v. Crandell, 11 An. 220. 
It is, therefore, ordered and decreed, that the appeal be dismissed, at defen- 
dant’s costs. 
BucuanaNn, J., took no part in this decision, having dissented in Yeatman v. 
Crandell. 
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Succession or Dr. Henry Sxkipwiru. 


The probate of a will does not estop a legal heir from disputing any of its dispositions, or demanding of 
the courts an interpretation of the same, 

The will of H. S. contained the following dispositions, to-wit : *‘ Jéem 1st.—I give and bequeath my en- 
tire estate, of all ani every description, to my children and their representatives, it being my wish that 
the same should be divided among them in the manner pointed out by law, subject to and under the con- 
ditions hereinafter expressed.’’ ‘‘ Item 2d.—It is my will and wish that my entire estate, in the event of 
my wife, Margaret S. Skipwith, surviving me, shall be kept and worked together, as it now is, and 
managed and controlled by her ; and that no partition of the same be made among my heirs until the ’ 
youngest of my children I shall leave surviving me, shall have arrived at the age of majority, or become a 
emancipated by marriage, unless my wife should die previously thereto ; in which event the partition 4 
may take place at her death : my said wife to enjoy the usufruct of my share of the community during ; 
her life, as is provided by law ; and the net revenues of my separate estate during the time the same shall 
remain together and undivided, to be divided equally among my said children and heirs.’’ And it is 
shown at the death of the testator that he had no separate property—Held : That the true construc- 
tion of the will is to consider it as leaving the usufruct given by the Act of 1844 undisturbed, and 
as keeping the property in a state of indivision for the longest period allowed by law, viz, for 
five years. Held also ; That the right conferred by the will, of keeping the property together and 
working the same, implies an accountability on the part of the widow and executrix for the crops 
only. 

An heir will not be relieved from the obligation of collating a debt due by him to his ancestor, on the 
ground of prescription acquired after the opening of the succession. 


PPEAL from the District Court of the Parish of E. Feliciana, Ratliff, J. 
R. G. Bowman, for plaintiff. Muse & Hardee and Fuqua & Kilbourne, for 
opponent and appellant. 

Merrick, C. J. The questions for our decision in this court arise under the 
following clauses in the will of the late Dr. Henry Skipwith of the parish of East 
Feliciana : 

“ Item 1st. I give and bequeath my entire estate, of all and every description, to 
my children and their representatives, it being my wish that the same should be 
divided among them in the manner pointed out by law, subject to and under the 
conditions hereinafter expressed.” 

“ Item 2d. It is my will and wish that my entire estate, in the event of my 
wife, Margaret S. Skipwith, surviving me, shall be kept and worked together, as it 
now is, and managed and controlled by her ; and that no partition of the same be 
made among my heirs until the youngest of my children I shall leave surviving 
me, shall bave arrived at the age of majority, or become emancipated by mar- 
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riage, unless my wife should die previously thereto ; in which event the partition 
may take place at her death: my said wife to enjoy the usufruct of my share of 
the community during her life, as is provided by law ; and the net revenues of my 
separate estate during the time the same shall remain together and undivided, to 
be divided equally among my said children and heirs.” 

The third clause of the will appointed Mrs. Skipwith, the appellee, executrix, 
She has filed her account. This litigation arises out of an opposition to the same, 
The parties are agreed in this court, as to all matters, except the refusal of the 
executrix to account for the revenues or crops; her proposition to retain the en- 
tire estate in usufruct, and also to this statement in her account, to-wit : 

“ Executrix further represents that there is an act of indebtedness and mort- 
gage of Henry Skipwith, Jr., in favor of Henry Skipwith, Sr., passed before 
H. Hawford, Notary, on the 31st of May, 1847, for nine hundred and five dollars, 
with five per cent. interest from date; that the said Henry, Jr., being an heir of 
said testator, the executrix has left said mortgage to be collected by said Henry 
at the partition of the estate of the said testator.” 

To the above statement the opponent pleads a denial of indebtedness aud the 
pleas of prescription of five and ten years. 

The other grounds of opposition are : “ That, as a forced heir of said deceased, 
by a former marriage, he opposes the proposition of the executrix not to charge 
herself with the rents and revenues of said property from the date of the death of 
said deceased until the present time, and he also opposes the proposition to retain 
said property in her possession. ‘That, notwithstanding the last will of said de- 
ceased provides that his property shall be kept together until the happening of a 
certain condition, before any partition shall take place among his heirs, that more 
than five years have elapsed without the happening of said condition ; and your 
opposer and petitioner now has a right, under the law, to claim a final partition 
of said estate between himself, said executrix, and his co-heirs.” 

The appellee’s counsel has discussed the case under the following questions, 
to-wit : 

Ist. Does the will contain a fidei commissum ? 

2d. Is the executrix entitled, under the will, to the usufruct of the community 
property ? 

The view which we have taken of the case, will not render it necessary to fol- 
low him in the discussion of these questions. 

The probate of the will does not prevent the appellant from disputing any of 
its dispositions, or demanding of the court an interpretation of the same. 

The proof shows that the testator had no separate property. The first inquiry 
then is, what interest was given by the clause “ my said wife to enjoy the usu- 
fruct of my share of the community during her life, as provided by law.” This 
must be construed so as to give it effect, if possible, and not to avoid the same. 

By Article 1745 of the Civil Code, the testator was prohibited from giving to 
the executrix, his second wife, children of the former marriage still living, more 
than the least child’s portion in usufruct. Nee/y v. Stokes, 13 An. 143 ; Succes- 
sion of Swayze, ibid, 244. See also Clarkson v. Clarkson, 13 An. 422. 

The Act of 1844 gave the usufruct of all or a part of the community to the 
survivor, provided the pre-deceased husband or wife had not disposed by last will 
and testament of his or her share in the community. Now, by the first clause of 
the will, the testator had disposed of his entire estate, including the community, 
in favor of his children and their representatives. The bequest of the usufruct to 
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the wife “as is provided by law,” became therefore important, in order to secure 
to her the benefit of the statute of 1844, which gave her in usufruct during her 
life or widowhood, such share of the deceased in the community as the children 
of the second marriage might inherit. Phillips’ Dig. 104, sec. 3. 

Comparing the will with Article 1745 C. C. already cited, makes it apparent 
that this is all or nearly all the testator could give his wife, he having no sepa- 
rate estate. ‘The portion of the children of the first marriage, in the community, 
has not, therefore, been taken away by the will; for if their portions could be 
diminished at all, it would only be for the usufruct of one-ninth of such portions, 
and the one-ninth thereof would be taken under and by the will, and not as pro- 
vided by law, as the testator had directed. 

The will also provides, that no partition shall be made until the youngest sur- 
viving child of the testator should arrive at the age of majority, or become eman- 
cipated by marriage, unless his wife should die previously thereto. Whether the 
age of majority, or emancipation by marriage of the youngest child will defeat 
the usufruct, does not interest the opponent to inquire ; for the testator could not 
prevent a partition of his estate for a longer period than five years, and that has 
already elapsed. C. C. 1222, 1223; 8 An. 249; 13 An. 162. 

It seems therefore to us quite clear, that the true construction of the will is, to 
consider it as leaving the usufruct given by the Act of 1844 undisturbed, and as 
keeping the property in a state of indivision for the longest period allowed 
by law. 

The will so construed confers upon the executrix some advantages, for she has 
the administration, without giving security, and the management of the entire 
estate for five years. 

The executrix must account, for the benefit of the opponent, for one-eighth of 
the net proceeds of the crops since the death of the testator. The right to keep 
the property together and work the same, implies an accountability for the 
crops only. 

In regard to the debt evidenced by the notarial act of 1847, it was not pres- 
cribed at the date of the opening of the succession. The opponent is as much 
bound, therefore, to account for whatever he owed at that time, as he would be 
for a movable or slave which he had received or taken possession of, belonging to 
the succession. If prescription of debts previous to the death of the ancestor can 
relieve the heir (the debtor) from collating, (apon which we express no opinion,) 
it cannot have that effect after the succession has once been opened. See Aiken 
v. Ogilvie, 12 An. 353, and King v. Wartelle, 14 An. 

As the parties are agreed as to the manner in which the account should be 
stated after the decision of the questions presented us on the appeal, we will 
merely reverse the judgment and remand the cause, in order that the proper de- 
cree may be rendered in the District Court. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that this case be remanded for a 
new trial and further proceedings according to law, the appellee paying the costs 
of the appeal. 
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Hit & Marxam v. Emvmetine J. Penny et al. 


Where a contractor delivers and puts up defective machinery as good, and loss is occasioned by such 
defect, it must be viewed as an active violation of the contract, and damages may be recovered 
without a formal putting in default. 


PPEAL from the District Court of the Parish of E. Baton Rouge, Beale, J. 
Geo. S. Lacy, for plaintiffs. Thos. G. Morgan, for defendants and appel- 
lants. 

Merrick, C. J. This suit is brought to recover the price of a steam engine 
and sugar mill. The defendant reconvenes for damages occasioned by the loss of 
the crop through the defective machinery. 

There is some conflict in the testimony of the witnesses. The District Judge 
partially discredited the testimony of two of the principal witnesses of the plain- 
tiff, and on a careful analysis of the testimony, concluded that defendant had suf- 
fered loss to the amount of eighteen and one-half hogsheads of sugar, one-fourth 
of the crop, estimated at $1,129 33. 

_ The plaintiffs had attempted to remedy the defect in the machinery, but failed. 

The District Judge was of the opinion, that the defendant had been informed or 
might have known the defect in the machinery, and that after this period, he 
ought not to be permitted to recover for the loss of cane juice. It is quite evi- 
dent that the loss was occasioned by the defective manner in which the sugar 
mill was constructed. We do not see any evidence which can prevent the defen- 
dant from recovering for this loss. In an estimate in this case, we think, how- 
ever, the lowest figures as to the price of sugar and the weight of the hogsheads 
should be taken. Making the calculation on this basis, and deducting the cost 
of making the sugar, the loss will be $740. 

We do not perceive any proof of the quantity of molasses supposed to be lost, 
nor the value of the same. 

We adhere to the opinion, that where a contractor sets up and delivers to the 
employer defective machinery as good, and a Joss is occasioned by reason of such 
defect, it may be viewed as in the nature of an active violation of the contract, 
and damages may be recovered without a formal putting in default. The sub- 
ject appears to have been well considered in the case of Lobdell v. Parker, 3 La. 
329. It is true, Article 1925 C. C. does not seem to have been cited in that 
case. The case was placed upon Art. 2740 as having special relation to the con- 
tract of letting and hiring. See also Art. 2733 C. C. 

The plaintiffs have prayed for an amendment of the judgment in their favor, 
and we are of the opinion that interest must be allowed from the 5th day of De- 
cember, 1857, instead of the maturity of the notes which defendant contracted 
to give. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is now ordered, adjudged and 
decreed by the court, that the plaintiffs do recover and have judgment against 
the defendant for the sum of four thousand dollars, with eight per cent. interest 
thereon, from the fifth day of December, 1857, until paid, subject to a credit of 
seven hundred and forty dollars which we find due upon the reconventional de- 
mand as of the date of June Ist, 1838 ; and it is further ordered, adjudged and 
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decreed, that the plaintiffs recover against the defendants the further sum of one 
hundred and fifty-seven dollars and eighty-six cents, with legal interest thereon 
from the judicial demand ; the plaintiffs paying the costs of the appeal, and the 
defendants the costs of the lower court. 


JosepH Lanpis & Co. v. A. W. Wa ker. 


A party who has sold all of his property in the parish where he resided, and removed from there per- 
manently, may be sued in the parish to which he has removed, and it will be considered his domi- 
cil, even though he has made no permanent establishment there. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Benjamin, Bradford & Finney, for plaintiffs. Hunton & Miller and A. W. 
Walker in pro. per., for defendant and appellant. 

Durret, J. The plaintiffs claim from the defendant $2,663 23, with interest. 
The action was resisted on a plea to the jurisdiction of the court, the defendant 
claiming his domicil in the parish of St. Charles; and this plea having been over- - 
ruled, the defendant pleaded the general issue, and set up a claim in reconven- 
tion and compensation for a larger amount, asking judgment for the excess in his 
favor. The reconventional demand is based on the allegation, that plaintiffs un- 
dertook in 1854 to dispose of a portion of the crop of molasses of the defendant, 
which they directed to be shipped to the commercial firm of Taylor & Brother 
in Cincinnati, who were required to sell the same ; that accordingly, various ship- 
ments were made, and that the defendant instructed the plaintiffs and the house 
of Taylor & Brother, to dispose of the molasses promptly, but that they disre- 
garded his injunction, kept his molasses from market, and at last sold it at a 
sacrifice ; and that by reason of said acts, and by their negligence, over-charges, 
leakage, &c., &c., he sustained the loss now offered in compensation. The Dis- 
trict Court gave judgment in favor of the plaintiffs for the amount claimed, 
and rejected the reconventional demand, from which judgment the defendant ap- 
pealed. 

And first, as to the question of commorancy: it appears from the evidence, 
that the plaintiffs, in June 1856, brought suit for the same cause of action in the 
Fourth District Court of New Orleans, which, on the 7th of February, 1857, 
they discontinued in consequence of a similar exception. The suit was renewed 
in the parish of St. Charles, but service of petition and citation could not be 
made by the Sheriff, because the defendant, before the filing of the petition, had 
sold all his property in the parish of St. Charles, and had left the parish perma- 
nently ; this sale was made on the 18th of April, 1857. The present suit was 
again, on the 27th of May, 1857, filed in the said Fourth District Court, and the 
defendant, on the 28th of September of the same year, purchased a plantation in 
the parish of St. Bernard, where he has since resided. The evidence clearly 
shows, that for cause of sickness, the defendant’s wife moved to New Orleans, 
taking her children with her, some time before the sale of the 18th of April, 1857, 
and resided in a house of a relation ; that the wife died subsequently to the sale, 
in said house ; that from the 18th of April, 1857, to the 28th of September fol- 
lowing, the defendant made said house his home, and had no other known home. 
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During the whole of that time, and in fact, during the preceding four or five 
years, he kept an office in St. Charles Street. The service of the petition and 
citation was, on the 27th day of May, 1857, made personally on the defendant. 
The exception, under this state of facts, was properly overruled. Rippey y, 
Dromgoole, 8 Martin, 709. 

The plea of compensation, or offset, being a virtual admission of the correct- 
ness of the plaintiff’s claim, we will now examine the evidence adduced in sup. 
port of that branch of the case. 

The evidence shows that the plaintiffs were nani by Taylor & Brother 
simply to procure consignments, for which they were paid a return commission of 
one-third ; that the plaintiffs made to defendant occasional advances on his con- 
signments of molasses; that all the shipments were made by the defendant to 
Taylor & Brother, between whom there existed a regular correspondence. We 
find nothing in the evidence to sustain the averments contained in the reconven- 
tional demand, or to fix, in any manner, the liability of the plaintiffs, or tending 
to show that they acted as agents or factors of the defendant as charged. 

The appellees ask in their answer the confirmation of the judgment with ten 
per cent. damages. We do not think that this is a case where damages should 
be allowed. 

It is, therefore, ordered, that the judgment of the District Court be affirmed, 
with costs in both courts. 

Lanp, J., absent. 


M. D. Coorer & Co. v. Josepn A. Corron. 


The regular mode of ascertaining the extent of the personal liability of an executor for acts of mal- 
administration, is by opposition to the account of administration when rendered, and a personal 
action by the creditor against the executor, cannot be carried on so long as an opposition to the ac- 
count on the same grounds remains undisposed of, 


PPEAL from the District Court of the Parish of West Feliciana, Beale, J. 
E. Phillips and Collins & Leake, for plaintiffs. A.M. Dunn, for defendant. 

Bucuanan, J. This is a personal action by a creditor of the Succession of 
Joseph Cotton, deceased, against the son and testamentary executor of said Cot- 
ton, for the amount due plaintiffs by the succession ; on the ground that the de- 
fendant has fraudulently converted the assets of the succession, to his own use. 

This defendant has excepted to this action, that at the time of its institution, 
there-was pending and undecided, an opposition by plaintiffs to a final account of 
administration as executor, filed by defendant in the court where the succession 
was opened ; which opposition contains identically the same matters alleged by 
plaintiffs in the present action. 

This exception should have been sustained. An executor is personally liable to 
the creditors of the succession which he administers, when he has been guilty of 
mal-administration ; but the regular mode of ascertaining the extent of such per- 
sonal liability, is upon an account of administration showing the deficiency of 
assets to pay creditors. 

We are not to be understood as saying, that an executor can never be held 
personally liable to creditors, unless upon an account rendered and approved. It 
may be, that the executor will fail or refuse to render an account. Or peculiar 
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circumstances may render such a mode of ascertaining the executor’s delinquincy 
superfluous. But in the present case, there was an account of executorship ren- 
dered—and that, upon a judgment of the District Court, affirmed by this court, 
ordering the executor to account. The said account was opposed by this same 
creditor, and upon the same grounds substantially, which are alleged in the peti- 
tion in this case. It is clear that this personal action is premature, so long as 
the opposition is undisposed of. 

It is, therefore, adjudged and decreed, that the judgment of the District Court, 
from which this appeal is taken, be reversed ; and that there he judgment herein, 
against plaintiffs and appellees, as in case of nonsuit, with costs in both courts. 


Tae Mayor anp Boarp or Sevecrmen or Baron Rouge v. James 
MALVERHILL. 


Where the amount in controversy is less than three hundred dollars, the Supreme Court cannot look 
into the facts, to see whether the lower court has, or has not made a false application of a legal or- 
dinance or a constitutional law ; all they can do in such a case, is to examine the legality or consti 
tutionality of the ordinance, or the constitutionality of the statute under which a tax or impost, or 
municipal fine has been imposed. 


PPEAL from the Mayor’s Court of the City of Baton Rouge, Elam, J. 
ik J. W. Burgess, for plaintiff. A. S. Herron, for defendant and appellant. 

Merrick, C. J. The defendant has been fined fifty dollars by the Mayor of 
said city, “ for selling and retailing liquors without a license.” 

The defendant excepted to the jurisdiction of the Mayor's court on the ground. 
that he could only be prosecuted by indictment or information, and that he is 
entitled to a trial by jury, and that all Acts of the Legislature vesting the May- 
or’s court with jurisdiction in such cases, are in violation of Art. 103 of the 
Constitution of the State of Louisiana. 

There is also a bill of exception to the ruling of the Mayor’s court in admit- 
ing in evidence a judgement in another suit vacating the defendant’s license. 

The case in this court has been argued on the question, whether the Mayor 
had power to try the accused without the intervention of a jury. 

It has been settled, by repeated decisions, that where a case involves less than 
three hundred dollars in controversy, this court cannot look into the facts in or- 
der to decide whether the lower court has, or has not, made a fulse application of 
a legal ordinance or a constitutional law. That all this court can do in such 
case, is to examine the legality or constitutionality of the ordinance, or the con- 
stitutionality of the statute under which the tax, toll, or impost or municipal 
fine, forfeiture or penalty, has been imposed, See Board of Health v. Pooley, 
Nicol & Co., 11 An. 743; Police Jury v. Villaviabo, 12 An. 788 ; State v. Third 
Justice of the Peace, 12 An. 789. 

Looking to the record for our guide ‘as to the question decided by the lower 
court, we find the only question raised in this case, is in regard to the constitu- 
tionality of the Act of 18th of March, 1856, as affected by Article 103 of the 
Constitution, and when we come to consider the Act of the Legislature in con- 
nection with the Article of the Constitution, which it is alleged it violates, we 
find that it raised only a question of jurisdiction and practice. The matter in 
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Rates Reves dispute being under three hundred dollars, is not within our jurisdiction. Art, 
Matverm. Const. 62; Acts of 1856, p. 90. 
It is, therefore, ordered, adjudged and decreed by the court, that the appeal in 
this case be dismissed, at the costs of the appellant. 
Lanp, J., absent. 


Mrs. M. C. Decutr v. Ovine Leseune—In the matter of James A. 
Morean, Sheriff. 


When an appeal has been taken from a judgment rendered in the District Court, pending the appeal, 
the Sheriff cannot, by an ex parte motion, obtain judgment and issue execution for his costs against 
the party cast ; he should take a rule and notify the party before having his compensation fixed, 


PPEAL from the District Court of the Parish of Pointe Coupée, Haralson, J. 
tA James D. Augustin, for plaintiff and appellant. A. Provosty, for Sheriff. 

Merrick, C. J. In April, 1858, a judgment was pronounced on the main 
action in the above entitled case, adverse to the pretensions of the plaintiff. 
She moved for an appeal on the 24th, and perfected the same by giving bond on 
the 28th of April, 1858. 

Afterwards, on the 9th of June, 1858, on the ex parte motion of the counsel 
for the Sheriff, it was ordered that execution issue against the plaintiff for 
$1088 Sheriff’s costs. 

Although we observe some unusual charges in the cost bill, we suppose it was 
intended to be charged in conformity to the statute, except the item of $1,000 
for placing a keeper on the plantation, and slaves sequestered for one hundred 
days. This was made the subject of proof before the District Judge at the time 
he made the order. 

So soon as notice of the execution issued, the plaintiff appealed. 

She contends that the execution for costs must, under sections six and seven of 
the Act of 1855, (Phillip’s Dig. p. 124,) be preceded by a detailed bill of costs, 
and that a rule must be notified to the party of whom the costs are claimed, in 
every case. 

Without expressing an opinion upon the first point, we think the last objec- 
tion well taken in this case. The District Court had been vested of jurisdiction 
over the principal action, by the appeal. The parties were not before that court 
from term to term, as previously, and bound to take notice of the proceedings in 
the cause. Hence, when it became necessary to fix the compensation to be al- 
lowed the Sheriff for placing a keeper over the property, the proceeding was no 
longer a motion in a cause pending before the court, but was an independant pro- 
ceeding of which the party sought to be charged, was entitled to notice, in order 
that she might also be heard and introduce her proof, especially upon those items 
which were subject to the discretion of the court. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court, ordering said execution to issue against the plaintiff for costs, be avoided 
and reversed, and that there be judgment in favor of the said Mrs. M. C. Decuir 
thereon, as in case of nonsuit; and that the appellee pay the costs of this pro- 
ceeding in both courts. 

Lanp, J., absent. 
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Capattero & Basva.po, for use, &c., v. Home Murvars. Insurance Co, 


It is the proximate, and not the remote cause of the loss, which is to be regarded in order to ascertain 
whether the loss is covered by a policy of insurance. 

Where a fire occurs upon the premises insured, by which an explosion of gun-powder takes place, the 
insurer is responsible for the loss which is the direct consequence of the combustion. 

Where the fire did not happen at the premises insured, but broke out in a building about two hundred 
feet distant, causing the explosion of gun-powder, which by the concussion of the air injured the 
building insured against flre—Held: That such a loss could not have been within the reasonable 
intendment of the parties, and was not covered by the policy. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
C. Dufour, for plaintiffs. Bonford, Singleton & Clack, for defendants and 
appellants. 

Merrick, C. J. The defendant covenanted in a fire policy to make good to 
the plaintiffs all such loss or damage as should happen by fire to a two story 
brick slated store on Elizabeth Street, in Brownsville, Texas, during the period 
of one year. 

A fire broke out in a building about one hundred and eighty or two hundred 
feet distant, which contained a quantity of gun-powder. In about thirty minutes, 
the gun-powder exploded. The explosion of the gun-powder produced such a 
concussion of the air and earth as to crack the walls of the building and brick 
arches, drive in the windows and blinds, loosen the plastering and slates, and in 
fine, injure the building to the amount of nine hundred and fifty dollars. 

The fire continued in Brownsville for forty-eight hours, but did not reach the 
building in question, the same being entirely unharmed, except from said con- 
cussion. 

The case, therefore, presents one of those difficult questions to solve, arising 
from the maxim that it is the proximate, and not the remote cause of the loss, 
which is to be regarded, in order to ascertain whether the loss is covered by the 
policy. 

It seems to be well settled, that where a fire occurs upon the premises insured, 
by which an explosion of gun-powder takes place, the insurer is responsible, on 
the ground that the loss is the direct consequence of the combustion. See Scrip- 
ture v. Lowell Mutual Ins. Company, 10 Cushing’s Rep., 356; 11 Peters, 225. 
Parsons’ Mercantile Law, 527. 

So where a building has been blown up, or goods are injured by water, in or- 
der to prevent the spread of the conflagration, the insured is held responsible if 
they would otherwise have been destroyed by the fire. 

So too, where the policy compels the assured to labor for the protection of the 
goods, and they are injured or stolen in their removal to avoid the fire. 1 Bou- 
vier Inst., 503. 

But these cases are not entirely analogous. For ip each case, the property was 
in the immediate danger of the fire, and would have been lost had not means been 
taken to arrest the flames, or avoid their effects. 

In the case at bar, the store was not in any danger from the fire, and the 
instant the concussion of the air took place, all danger was over. 

If now the question were to be asked any one unacquainted with the law of 
insurance, whether an injury could be considered as occasioned by fire, where it 
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had only been effected by the air put in motion by an explosion of gun-powder 
and the fire itself had not touched the building? Wethink the answer would be, 
no; because the insurance company only bound itself to answer for damage done 
by the element of fire, and not for injury done by any other element. 

But it is replied by the jurist, that the law looks upon the question in a dif. 
ferent light. It seeks for the first efficient cause of the loss, and that is the causa 
proxima, however many other agencies may have intervened. 

Here, there would have been no concussion of the air, without the explosion of 
gun-powder, and the gun-powder would not have exploded without taking fire 
and producing instantaneous combustion by which gases were evolved and ex- 
panded which set the air in motion. 

But the question might then be put, was the policy really intended to cover a 
loss by this sort of combustion which does not consume the building, and leaves 
scarcely a trace of the element of fire, and produces its effect by the action of 
gaseous matter and the agency of another element, viz, that of air? 

If so, would not an accident like that which happened in Delaware some years 
since render the fire insurance companies liable ? 

There, a dray load of gun-powder, from some unknown cause, perhaps the cigar 
of the drayman, exploded in the street or highway, producing a prodigious con- 
cussion of the air, and doing great injury to the buildings in the neighborhood. 
Would this be a loss within any policy of fire insurance? 

Suppose a loaded cannon should accidentally ignite and explode in the neigh- 
borhood of buildings, and do injury both by a concussion of the air and the frag- 
ments which were hurled from it: would the insurance company be responsible ? 
For here again is combustion by fire as in the other cases of explosion of gun- 
powder. 

These examples show how difficult it is to make a satisfactory application of 
the best rules which courts of justice have been able to devise on the subject of 
insurance. 

Perhaps, after all, it might be safe here, as in other contracts, to inquire whe- 
ther the loss was within the reasonable intendment of the parties when they made 
the contract. Did they intend, by an insurance against fire, to cover losses 
arising from the concnssion of the air produced by the explosion of gun-powder 
on the premises of other persons than the insured ? 

We think such an extraordinary result could not have been contemplated by 
the parties. We do not think insurance companies can be considered responsible 

for the consequences of the combustion of gun-powder, unless that combustion has 
happened in the premises insured, or the gun-powder is itself, with other mer- 
chandize, covered by the policy. 

Judgment reversed, and rendered in favor of defendant, with costs of both 
courts. 

Lanp, J., dissenting. Mr. Phillips, in his work on Insurance, in treating of 
the question, “ whether the underwriters are liable for loss by fire, where the loss 
is occasioned or the subject is destroyed thereby, without its being actually 
burnt,” says : 

“The maxim causa proxima spectatur, affords no help in these cases, but is in 
fact fallacious ; for if two causes conspire, and one must be chosen, the more 
scientific inquiry seems to be, whether one is not the efficient cause, and the other 
merely instrumental, or merely incidental, and not which is nearest in place, or 
teme, to the consummation of the catastrophe.” 2 1097. 
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He further says : “ The common place maxim, that in cases of doubt to which 
of two or more perils the loss is to be assigned, causa proxima non remota specta- 
tur, has been not unfrequently resorted to, by which was meant, originally at 
least, that a loss is to be attributed to the peril in activity at the time of the ulti- 
mate catastrophe, when the loss is consummated. But much of the jurisprudence 
is contradictory to the maxim taken in this sense, and it seems to have served 
rather to divert attention from the proper inquiry, and to becloud instead of elu- 
cidating the subject. I understand the result of the jurisprudence to be, that, in 
case of the concurrence of different causes, to one of which it is necessary to attri- 
bute the loss, it is to be attributed to the efficient predominating peril, whether it 
is or is not zn activity at the consummation of the disaster.” 31132. 

Upon the principle above stated, it has been held that underwriters are liable 
for damage by water thrown upon goods to extinguish a fire, and for loss by plun- 
der of goods removed away from the fire, and for the loss of a building blown up 
by gun-powder and demolished to arrest the spread of a conflagration, which 
would soon have destroyed it. In these cases, the “water,” the “plunder,” and 
the “ explosion,” were, in point of fact, the proximate causes of the loss, but were 
held to be merely incidental to the fire. And upon the principle of these cases, I 
think, the underwriters are liable ; for the explosion of the gun-powder was but 
an incident to the fire, which was the efficient predominating cause of the loss, and 
it was so held by the Supreme Court of the United States in the case of Waters 
v. Merchants’ Louisville Ins. Co., 11 Peters, 213. 

The fire in question was a conflagration, and was a peril insured against in the 
sense of the policy, which contains no stipulation that the fire should be upon the 
premises of the assured, as a condition precedent, to the liability of the under- 
writers, for the loss. And to hold that the liability does not attach, because the 
fire was not upon the premises, is in effect to make a new contract for the 
parties. 

If the assured has sustained a loss by a peril insured against, the particular 
locality of the peril is in principle immaterial ; for the peril and the loss entered 
directly into the consideration of the parties at the time of making the contract 
of indemnity, and the consequences are the same to the assured, whether the peril 
was in activity on his own premises, or on those of his neighbor, and they should 
be the same to the underwriters, in the absence of a stipulation to the contrary. 

In my opinion, the judgment of the lower court should be affirmed. 

Buenanan, J., concurred in the above opinion. 


Kenteen & Co. v. C. D. Jorpan. 


The evidence of one witness, who simply declares that an account sued on, and over five hundred 
dollars, is correct, without giving his reasons for this assertion, is not sufficient to authorize the 
corfirmation of a default. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
i G. & C. E. Schmidt, for plaintiffs. J. & E. Bermudez, for defendant and 
appellant. 

Durre., J. The defendant is appellant from a judgment by default made 
final. 
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The default was confirmed on the presumption created by Article 360 of the 
Code of Practice, corroborated by the following testimony : “ J. M. Wagner, for 
plaintiff, sworn, says: “ the account sued upon is correct.” Another witness 
was examined ; but his testimony not having any reference to the account sued 
on, does not affect the decision of the cause. 

The simple declaration, “ the account sued upon is correct,” was, in our opinion, 
insufficient to authorize the confirmation of the default ; the witness should have 
given the reasons of his conclusion. 

We will not, however, under the circumstances of the case, nonsuit the 
plaintiff, but we will remand the cause, in order to give him the benefit of his 
default. 

It is, therefore, ordered, that the judgment of the District Court be reversed, 
and that the suit be remanded to the Court @ gua, to be proceeded in according 
to law ; the appellee to pay the costs of the appeal. 


James McCivre v. Ropert Kine. 


Where a party, on the trial of a cause before a jury, is taken by surprise by the loss of evidence, his 
remedy is either a continuance or postponement of the trial on a proper showing, and he should not 
be permitted to take the chances of a verdict in his favor, and afterwards claim the benefit of a new 
trial. 

A party who has violated his contract to erect buildings for another is not entitled to exact a specific 
performance, but can only claim the value of his work and materials. 


PPEAL from the District Court of the Parish of Tensas, Farrar, J. 
H. B. Shaw, for plaintiff. 7. P. Farrar and Reeves & Alexander, for de- 
fendant and appellant. . 

Vooruiss, J. This is a suit on a contract for building ten double cabins for 
the stipulated sum of $5000. The plaintiff, who is the contractor, claims also the 
sum of $1045, for extra work and lumber. 

The answer sets up a plea of payment to the amount of $2,937 63, and con- 
cludes by a reconventional demand for the sum of $6,668 63 for damages incurred 
through the non-compliance of the plaintiff with the terms of the contract. 

The case being tried by a jury, resulted in a verdict and judgment in favor of 
the plaintiff for the sum of $2,062 37. It was brought up on appeal to this 
court, and the judgment was reverscd, the cause being remanded for a new trial. 
(13 An. 141.) 

On the second trial, the jury brought in a verdict for the defendant. The 
plaintiff moved for a new trial, alleging that the statement of facts taken down 
on the former trial, and which contained important evidence, had been mislaid, 
and that the plaintiff had discovered the loss of this document at the time of 
closing his evidence on the second trial. 

On this showing, the court granted a new trial, quashing the verdict of the 
jury. 

This mode of proceeding met the objection of defendant’s counsel, who took a 
bill of exceptions to the ruling. It is evident that, if the plaintiff was taken by 
surprise by the loss of the statement of facts in question, his complaint should 
have been heard at the time that he was made aware of the fact. His remedy 
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was either a continuance or postponement of the trial, a proper showing being 
made tall events, he should, at the time, have applied for relief, and not have 
taken the chances of a verdict, and then claimed the benefit of a new trial. 

Be this as it may, the view which we have taken of the cause, as presented on 
the third trial had before another jury, dispenses us from interfering with the 
ruling of the District Judge, in allowing a new trial to the plaintiff. 

The evidence is somewhat conflicting in many respects; but on the whole, we 
conclude that the plaintiff has not only failed to comply with his contract, but 
has violated its stipulations in several particulars; that he is not entitled to 
exact of the defendant the specific performance of this contract, but only to 
recover the value of his work and of the materials which he has furnished ; and, 
finally, that the payments made to the plaintiff by the defendant are a full com- 
pensation for these services and materials. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and it is further adjudged, that the plaintiff's demand 
and the defendant’s reconventional claim be rejected; the plaintiff paying the 
costs of both courts. 


Nortn, Suepes & Co. v. J. L. Gorvon & Co. 


Where a promissory note or a judgment has been transferred to a third person, for the purpose of 
defeating the legal pursuits of creditors, and the transfer is a simulation, a creditor may disregard 
such transfer and attach them, without resorting to the revocatory action and making the transfer- 
ree a party to the suit. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Sparrow*’& Montgomery, for plaintiffs. B. D. & A. W. Roberts, for defen- 
dants and appellants. 

Lanp, J. This suit was commenced by attachment for the recovery of the 
amount of two promissory notes, and the balance of account alleged to be due 
by the defendants to the plaintiffs. 

Under the writs of attachment, certain judgments which had been rendered in 
favor of one John Gordon, the transferree of the defendants, were seized as the 
property of the latter, and certain promissory notes were also seized as the pro- 
perty of the defendants, in the hands of B. D. & A. W. Roberts, who were made 
garnishees to the action. 

The evidence sufficiently establishes the fact, that the promissory notes, and 
the judgments seized under the writs of attachment, belonged to the defendants, 
and had been transferred by them to John Gordon, for the purpose of defeating 
the legal pursuits of their creditors; and it farther sufficiently establishes the 
fact, that the transfer to John Gordon, was in itself a pure simulation. 

Under these circumstances, the plaintiffs had the right to disregard the trans- 
fer, and to attach the judgments and promissory notes as the property of the 
defendants, without instituting the revocatory action and making John Gordon a 
party to the suit. ‘The transferree, therefore, has no right to complain on the ap- 
peal, that he was not legally cited, or represented in the suit in the District Court. 

For the reasons stated, it is ordered, adjudged and decreed, that the judgment 
of the lower court be affirmed, with costs. 
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Lovuts Fouse v. E. E. Kirrringe. 


A party cannot succeed in a redhibitory action, when he fails to establish clearly that the disease of 
which the slave died, existed at the time of the sale, and when it appears that he had not resorted 
to medical aid for some months after the sale. 

A deposition of a witness residing out of the State, taken under commission, which was issued without 
the necessary affidavit, should not be received in evidence, 


PPEAL from the District Court of the Parish of Assumption, Roman, J. 
A A. Gentile, for plaintiff. J. H. Ilsley, for defendant and appellant. 

Bucuanan, J. The defendant being sued for the price of two slaves sold to 
him by the plaintiffs, pleads redhibition as to one of the slaves ; alleging that 
said slave was affected, at and previous to the sale, with an incurable redhibitory 
disease, which was the cause of his deatl, to wit, a compticated affection of the 
thoracic and abdominal viscera. 

The slave Adam was sold by plaintiff to defendant on the Ist of April, 1857. 
He died on the 22d of February, 1858. A post mortem examination, by dissee- 
tion, was made by a physician, who proves that the heart and kidneys were found 
in a diseased condition. Tis opinion is, that the cause of the death of the slave 
was disease of the heart. He thinks it was chronic—that it may have existed 
for several months before the death. 

Defendant has failed to make the proof required to succeed in a redhibitory 
action. The testimony does not establish that the disease of which the slave 
Adam died, existed at the time of the sale. 

Besides, it is not proved that the slave received any medical treatment, while 
in defendant’s possession, until November, 1857, which was eight months after 
the sale. 1 Rob. 412; 15 La. 509; 12 An. 408. ’ 

There is a bill of exceptions to the rejection of a deposition taken under com- 
mission in the State of Georgia. The commission was directed to any Justice 
of the Peace of any county of the State of Georgia. The objections were, that 
no affidavit had been made when the commission was applied for, as required by 
Article 436 of the Code of Practice ; and that the capacity of the Magistrate 
who executed the commission, was not authenticated according to the Act of - 

Jongress. But these objections appear well taken. The counsel of defendant 
urges in this court, that the first objection should have been made before the 
commission issued. He has cited no authority for this doctrine. Plaintiff did 
not cross the interrogatories, which might have been considered a waiver of the 
affidavit. Neither did defendant take a rule to show cause preliminary to the 
trial, why the return of the commission should not be received in evidence. 

The appellee’s counsel, in his brief, asks that the judgment be amended by 
decreeing him the vendor's privilege upon the surviving slave. ‘This application 
is not in the form required by Articles 888 and 889 of the Code of Practice. 
Judgment affirmed, with costs. 
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W. H. Avery v. Toe Potice Jury or Iservine. 


It is only when the terms of a judgment are of doubtful construction, that resort may be had to the 
pleadings or to the reasoning for judgment adduced by the court in obedience to the Constitution. 

A judgment in these words, ‘‘ thaf the dam erected by plaintiff across the prong of the Bayou Paul, be 
torn down, and the prong be replaced in a state of nature,’’ is not ambiguous. 

A distringas against the plaintiff is not the proper mode of execnting such a judgment ; as no other 
person is ordered by the judgment to do the work, it must be done by the Sheriff, as executive offi- 
cer of the court. 


PPEAL from the District Court of the Parish of Iberville, Avery, J. 
George S. Lacy and H. M. Spofford, for plaintiff and appellant. R. & H. 
Marr, for defendants. 

Bucuanan, J. The question submitted to us on this appeal, is, whether the 
defendants are entitled to a writ of distringas against the plaintiff, as the proper 
mode of executing the final judgment rendered in the cause by this court, re- 
ported in the 12th Annual, 554. 

The suit commenced by injunction. The petition concluded by a prayer that 
the Police Jury of Iberville be restrained from enforcing an ordinance to estab- 
lish a common drain through the point opposite the town of Plaquemine, called 
Manchac Point ; that the commissioners appointed by said ordinance be also re- 
strained from exercising any of the powers upon them conferred by said ordi- 
nance or any part of the same ; that they be specially enjoined and forbidden to 
widen, deepen, or in any manner enlarge Bayou Paul, at any point above the 
lands of petitioner, William H. Avery. 

The answer of the Police Jury concluded by a prayer, that the injunction be 
dissolved ; that the plaintiff be ordered to remove all obstructions by him placed 
in Bayou Paul, and specially, that he be ordered to remove the said dam erected 
by him across the left fork of said bayou. 

The judgment of the District Court upon these conflicting demands, was as 
follows : 

“It is ordered, adjudged and decreed, that the injunction sued out in this case, 
be dissolved, and that the dam erected by plaintiff on his plantation, across the 
prong of Bayou Paul, be torn down, and the same prong be replaced in a state 
of nature, and that the Police jury ordinance have full force and effect, and the 
work, as ordained by them, be made in accordance therewith, and that the plain- 
tiff pay all costs.” 

This judgment was affirmed by this court. 

The object of a writ of distringas is stated in Article 636 of the Code of 
Practice. It isa mode of executing a judgment which orders that something 
shall be done, or that something shall not be done. This writ issues against the 
party who is condemned by the judgment to do, or to refrain from doing, some- 
thing spegified in the judgment, says the Article. 

In the present case, it is not perceived by this court, that the judgment which 
has been rendered, has condemned (in the language of Article 636) Mr. Avery to 
do, or to refrain from doing, any thing. 

The judgment certainly orders a dam, erected by Mr. Avery, to be torn down ; 
but it does not order Mfr. Avery to tear it down. And this is the more remark- 
able, inasmuch as the defendants prayed, in their answer, that Mr. Avery should 
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be ordered to remove this dam. We feel bound to conclude, from the silence of 
the decree, (which is the judgment,) that this prayer of the answer was rejected 
by the court. 

We agree with the District Judge, that where the terms of the judgment are 
of doubtful construction, resort may be had to the pleadings, and even to the 
reasons for judgment, which, by Article 72 of the Constitution, all courts are 
bound to adduce. 14 La. 446. 

But here we find no ambiguity in the judgment. It is decreed “that the dam 
erected by plaintiff across the prong of the Bayou Paul be torn down, and the 
same prong be replaced in a state of nature.” As no other person is ordered by 
the judgment to do this work, it necessarily follows that it must be done by the 
ordinary executive officer of the court, the Sheriff. C. P. 760. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed. And it is further decreed, that the rule for a distringas be dis- 
missed, and that all costs incurred upon said rule, and upon this appeal, in both 
courts, be defrayed by the defendants and appellees. 

Lanp, J., absent. 


Exumina Desianc v. Octave LeEsLanc. 


The declaration of the Judge in the judgment confirming a default, that two judicial days had elapsed 
from the date of the default, does not make proof of the fact when the contrary appears from the 
minutes of the court. 


, ee from the District Court of the Parish of West Baton Rouge, Beale, 
J. G. 8S. Rousseau and E. Bermudez, for plaintiff. Barrow & Pope, for 
defendant and uppellant. 

Durre., J. A default was entered in this case on the 5th of April, 1859, 
when the court adjourned to the 7th of April, 1859. The default was confirmed 
on the 8th of April, 1859. 

The declaration of the Judge, in the judgment of confirmation, that two ju- 
dicial days had elapsed, does not, of itself, make full proof the fact, and the cou- 
trary appears from the minutes of the court. 

It is, therefore, ordered, that the judgment of the District Court be reversed, 
and that the cause be remanded back for further proceedings according to law, 
and with direction to place it on the docket of the lower court, in the position 
in which it stood on the 8th of June, 1859, before the judgment; the plaintiff 
paying the costs of the appeal. 
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Micnir et al. v. Jonn H. Armat et al. 


The father and mother cannot borrow money in the name of their minor children, nor can they bind 
them by confessing judgment in a court that has no jurisdiction over their domicil. 
Consent judgments decide nothing. 


PPEAL from the District Court of the Parish of Tensas, Farrar, J. 
A. Snyder, for plaintiffs. H. B. Shaw, for Michie, defendant. T. P. Far- 
var and A. N. Ogden, for defendants and appellants. 
Merrick, ©. J. This case presents the question, whether the father and 
mother can borrow money in the name of the minor children, without the autho- 
rity of the court, and bind them by confessing judgment in a court having no 


jurisdiction over the domicil ? 


In 1840, a tract of land containing three hundred and eighteen acres, was en- 
tered at Monroe, in the names of Frances, Fenton, David, George, Ellen, Robert, 
and William Michie, minor children of David C. and Anne Michie. 

Three other children of the same marriage were born after the purchase, but 
before August, 1845, and one after that date. George and Robert died in Au- 
gust, 1845. 

In 1851, the father and mother of the minors, executed in favor of the defen- 
dant, the follow instrument, viz : 

“ Tensas Partsu, Lovtstana, 18 July, 1851. 

“ We do hereby acknowledge to have received of John H. Armat, the sum of 
eight hundred dollars, being a loan granted to our minor children, Frances Michie, 
Ellen Michie, Fenton Michie, David Michie, and William Michie, for one-severth 
of which said loan, we do hereby acknowledge ourselves personally responsible, 
and do hereby agree in satisfaction of one-seventh of said loan, to make a title to 
said Armat, of one undivided seventh part of the South half of section thirteen, 
of township twelve, range ten East, situated in the parish of Tensas, Louisiana. 

(Signed) Davin C. Micute, 
H. E. Micare.” | 

Tn 1852, John H. Armat brought suit upon the obligation against Michie and 
wife, as the representative of their children, alleging “ that said loan was granted 
and obtained for the sole benefit of said minor children, to be employed in their 
support and education.” He further alleges, “that said Michie and wife, with 
said minor children, reside at this time in the State of Mississippi,” and that they, 
said Michie and wife, have consented to have a small'tract of land situated in said 
parish, sold by process of law, to pay and satisfy petitioner’s demand and costs. 

Michie and wife accepted service of the petition. They also signed an answer 
admitting all the allegations of plaintiffs’ petition. The judgment purports to 
be rendered against the minors named in the supposed obligation, for the sum of 
money demanded. 

An execution issued, and the interest of the minors was sold, December, 1852, 
to Armat, for $640, being two-thirds of the appraisement. No notice, under the 
execution, appears to have been given to the minors, or Michie and wife. 

The one-seventh of the property inherited by Michie and wife, from their de- 
ceased children, George and Robert, had been previously conveyed to Armat. 

David C. Michie and Frances Michie, having arrived at the age of majority, 
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(the latter prior to the judgment in 1852.) and disregarding the judgment and 
execution, bring suit against Armat, and their father and mother, for a partition 
of the tract of land. 

Armat sets up the decree and sale under the execution, and five years prescrip- 
tion, in bar of plaintiffs’ action. 

The right of Frances Michie is admitted, it being conceded that the judgment 
could not bind her. 

Judgment in this case was rendered in favor of Armat.. 

David C. and Ellen Michie severally, and the father and mother of the other 
children, prosecute the appeal. 

It has not been urged, that the pretended loan or the judgment on the same, 
was legal when rendered, but it is insisted that the judgment has acquired the 
force of the thing adjudged. 

This conclusion is predicated upon Article 251 of the Civil Code, which reads 
thus : 

“Fathers and mothers owe protection to their children, and of course they 
may, as long as the children are under their authority, appear for them in court, 
in every kind of civil suit in which they may be interested, and they may like- 
wise accept any donation made to them.” 

But it will be observed, that the power here given is for the purpose of pro- 
tection, and not spoliation ; it is because parents owe protection to their children, 
that they are to appear for them and protect their interests in courts of justice. 

They are without power, at least without the previous authorization of the 
courts of the domicil, to borrow money on account of their minor children. See 
2 Marcadé, p. 181, X; see Acts of 1855, p. 444, sec. 17. 

They are entitled to the usufruct of the property of their children, and “ by 
the very act of marrying, they contract together the obligation of supporting, 
maintaining, and educating their children.” C. C. 239, 240, 243. 

The obligation, therefore, of Michie and wife in favor of Armat, so far as it 
attempted to affect the rights of the minors, was null. 

Michie and wife having their domicil in the State of Mississippi, were without 
power upon a purely fictitious cause of action, to bring the minors within the 
jurisdiction of the courts of Louisiana, by their mere consent and confession. 
The minors were not “interested” in the cause of action, because it was, as to 
them, absolutely null and void. 

This, then, appears to us, a case where we can safely apply the rule laid down 
in the cases of the Union Bank v. Marin, 3 An. 35, and Lecarpentier v. Lecar- 
pentier, 5 An. 499, that consent judgments decide nothing. 

The plaintiffs were not obliged to bring a direct action to annul the judgment, 
and might urge whatever objections they had to make to the same, whenever it 
was opposed to them, for they had not been legally made parties to the same. 
Sloan v. Menard, 5 An. 218. 

If it were law, that parents could go into an adjoining State or parish, and 
confess judgment against their minor children, and thus bind them for any sum 
of money, and that this judgment, if not appealed from or annulled within the 
delay allowed by law, would acquire the force of the thing adjudged, against the 
children, there would be but little security for the children of improvident and 
thoughtless parents. 

Ignorance of the acts done to their prejudice, would not extend the law’s de- 
lay for the appeal, and those most needing the protection of the law, would be- 
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come the victims of its rigid rules. A worthy son might find, on attaining his 
majority, that his future life was blighted by a debt contracted without his 
knowledge, by an improvident father, and the merits of children, and the pro- 
mising hopes of youth, like the Egyptian’s dead, would be pledged to the ex- 
acting creditor, to procure drink and rainment for profligate parents. 

The case is different in regard to tutors and curators. They receive their au- 
thority to act from courts of justice. The rights of the minors are protected by 
the legal mortgage and by the bond given by the tutor. The tutor is obliged to 
render his account in courts of justice, and as the Judge of the domicil alone has 
jurisdiction, the minor is at once advised that courts of justice have acted in his 
‘behalf, and he is notified that it is his interest to inquire what has been decided 
to his advantage or prejudice. 

We are of the opinion, that the judgment and sale relied upon by the defen- 
dant, John H. Armat, cannot avail him as a defence to the action of partition , 
and we shall reverse the judgment and remand the case for a partition according 
to law. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that this case be remanded to 
the lower court, to be proceeded in according to law, and the views herein ex- 
pressed ; the costs of the appeal to be paid by said John H. Armat. 


Leanpre Borpeton v. Ciara Doumarrrair. 


In a petitory action brought by the administrator of the husband’s estate against the widow, for 
slaves which she has in her possession and claims, as her paraphernal property, parol evidence is 
admissible to prove that she possessed the slaves prior to her marriage, as owner. 


PPEAL from the District Court of the Parish of Avoyelles, Cullom, J. 
Hitchborn & Barbin, for plaintiff. Cannon & Irion, and O. N. Ogden, for 
defendant and appellant. 

Merrick, C. J. This is a petitory action brought to recover certain slaves 
which the defendant claims as her paraphernal property. 

There is a bill of exception to the admission in evidence of the depositions of 
two witnesses, to prove that the defendant possessed the slaves prior to her mar- 
riage with L. Bordelon, as owner, and the declarations of Adrien Dumartrait and 
Louis Bordelon, in reference to the same. 

A majority of the court is of the opinion that the testimony was admissible 
for that purpose. 

The plaintiff claims through Adrien Dumartrait and Louis Bordelon, and their 
declarations were admissible to show the nature of defendant's possession. 

Under Article 906 of the Code of Practice, we think this a proper case to be 
remanded, in order to enable the plaintiff and defendant to introduce further evi- 
dence. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be reversed ; and that this case be remanded for a new trial; the plaintiff 
paying the costs of the appeal. 

Bucnanan, J., absent. 
Vooruigs, J., recused. 
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L. W. Carney v. J. D. Kerr, Administrator, et al. 


An account of an administrator is rendered to the creditors and heirs of the estate which he adminis- 
ters,and one who claims property mentioned as belonging to himself, and not to the succession ad- 


ministered, will not be permitted to assert such claim by way of opposition to the administrator’s 
account. 


——— from the District Court of the Parish of Carroll, Farrar, J. 


Bucuanan, J. John Cathey died in 1837. He left a will, which was admit- 
ted to probate. By his will, his wife Rebecca, was instituted universal legatee. 
She was married again to a man named Murray, who died before her. Mrs. 
Murray died in 1853. She seems to have taken possession of Cathey’s estate, 
which consisted altogether of his interest in community property, and. to have 
enjoyed it, during her life, without interruption. She died without children, and 
intestate. James D. Kerr, the husband of one of her neices, took out letters of 
administration of Mrs. Murray’s succession. 

On the 7th of January, 1856, Kerr filed his account of administration, show- 
ing the assets in hand and debts paid; and prayed that the same might be duly 
advertised and homologated, and for his discharge as administrator. 

On the 14th of February, 1856, Lafayette W. Cathey filed, what he called, an 
opposition to this account of administration ; in which he alleges, that all the 
property inventoried as belonging to the Successcon of Mrs. Rebecca Murry, in 
truth belongs to the succession of her first husband, John Cathey, who died intes- 
tate, and of whom the petitioner is nephew and one of the heirs. 

The petition opposes the discharge of the administrator from his official bond, 
until the rights of petitioner in the estate be adjudicated upon, and the amount 
to which petitioner is entitled, be paid over to him by the administrator. 

Several other persons claiming to be heirs of John Cathey, intervened by pe- 
tition, and pray to be allowed to join the opponent, Lafayette Cathey, in claiming 
the estate in the hands of the administrator. 

The administrator excepted to the right of the opponent to oppose in this 
manner, the homologation of the account of administration. 

This exception was properly taken. The account of an administrator is ren- 
dered to the creditors and heirs of the estate which he administers. But the op- 
ponent and appellant, Lafayette W. Cathey, does not make any claim in either of 
those capacities. He claims the property which is administered, as belonging to 
himself, and not to the succession of the intestate. An action of revendication 
is instituted in the disguise of an opposition to an administrator’s account. 

It is, therefore, adjudged and decreed, that the judgement of the District 
Court, dismissing the appellant’s opposition to the account of administration of 
the appellee, be affirmed, at the costs of the appellant. 
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Smox & Frank v. Cuartes Goutpenperc.—C. M. Conran, Intervenor. 


The goods or eflects of the sub-lessee, found on premises that are leased, are only subject to the privi- 


lege of the lessor to the extent of the sub-lessee’s indebtedness to the principal lessee ; but when 
such goods are seized by the lessor for rent due him, and the sub-lessee does not disclose the title 
under which he occupies the premises, the privilege of the lessor will cover the goods for the whole 
amount of rent due. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
J. B. Cotton, for plaintiffs and appellants. A. W. Jourdan, for defendant. 

Durret, J. The plaintiffs having obtained a judgment against Charles Gol- 
denberg for $834 96, with five per cent. interest from the lst January, 1858, till 
paid, and costs of suit, sued out a fi. fa., under which the Sheriff seized, on the 
20th of April, 1858, the contents of a store situated on New Levee, near Jose- 
phine street, and sold the same, as the property of said Goldenberg, on the 8th 
of May, 1858. ‘This sale produced in cash $352 40. 

After the seizure, to-wit, on the 26th of April, 1858, Charles M. Conrad filed 
his third opposition, and obtained a provisional seizure of the above goods, claim- 
ing to be paid by preference out of the proceeds of the sale $355, due him, as the 
lessor of the house in which said goods had been found and seized. It appears 
that the third opponent had leased to one Frederick Leopold a two-story house 
for 14 months, from the 15th of September, 1857, at the rate of $30 per month, 
up to the L5th of May, 1858, and at the rate of $35 per month for the last six 
months, subject to a credit of $95, thus leaving a balance of $145 due on the 
15th of May, 1858, and $210 for the unexpired lease, in all $355. 

The plaintiffs and defendant in the original suit, as also the original lessee, 
were all made parties to these proceedings ; the two last accepted service as fol- 
lows : “ Frederick Leopold waives notice and citation, and admits indebtedness as 
alleged, and confesses judgment, reserving all his rights for damages against the 
plaintiffs for their illegal seizure. (Signed) F. Leopold.” “ Service accepted, and 
allegations admitted as alleged. (Signed) Charles Goldenberg.” There is no doubt 
in our mind that the defendant, Goldenberg, occupied at the time the whole house 
leased as aforesaid by the third opponent to Leopold, and that the goods seized 
belonged to him ; in fact, a portion of said goods had by him been purchased 
from the plaintiffs. ‘The defendant, no doubt, for the purpose of defeating the 
claim of the plaintiffs, did not see fit to disclose the title under which he occupied 
the premises, for had it been as sub-lessee, the property seized would only have 
been subject to the privilege of the lessor to the extent of his indebtedness to the 
principal lessee, C. C. 2676 ; whereas, under the interpretation given to the Arti- 
cles 2675 and 2677 of the Code, the privilege covers all the movables seized to 
the full amount of the rent. 11 La. 499; 6 R. 293. The principal lessee is not 
before us in a more favorable light ; for, having failed to show ownership in him- 
self, he nevertheless suffered the proceeds of the sale to go to the extinguishment 
of his own debt. The peculiar circumstances of this case are such, that we will 
make a reservation in favor of the plaintiffs in our decree. As to the third oppo- 
nent, he has exercised his legal rights, and is entitled to judgment. ‘The privilege 
was not lost when he intervened, C. C. 2679, and he must, therefore, be paid by 
preference, after deducting the charges of the sale. C. C. 3223. 
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There is, however, error in the judgment of the District Court ; the plaintiffs 
should not have been condemned to pay the whole amount of the debt, which 
even exceeds the gross proceeds of the sale. 

It is, therefore, ordered, that the judgment of the District Court be reversed. It 
is farther adjudged and decreed, that the third opponent have judgment against 
the plaintiffs, Simon & Frank, in the sum of three hundred and fifty-two dollars 
and forty cents, less sixty-three dollars and sixty-five cents, amount of costs in- 
curred under the fi. fa., with legal interest on one hundred and forty-five dollars, 
from the 8th of May, 1858, till paid, and with a like interest on the balance, to 
be computed by equation from the 15th of August, 1858, till paid, and with pri- 
vilege on the proceeds of the sale in the hands of the Sheriff; the costs of the 
lower court to be paid by the appellants, and those of the appeal by the third op- 
ponent. 

It is further decreed, that the rights of action of the plaintiffs, Simon & Frank, 
if any they have, to recover back the amount of the above judgment from Fred- 
erick Leopold, be reserved. 


CuarLes Dean v. Joun H. Wane, Administrator. 


Where the consideration of an obligation was the sale of improvements on public lands, and it ap- 
peared that the vendor, at tbe time of the sale, was in a situation to avail himself of the benefit of 
the preémption Acts of Congress—Held : That the consideration was a good and valid one. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Short & Parham, for plaintiff. F. F. Montgomery, for defendant and ap- 
pellant. 

Lanp, J. This suit is for the recovery of six hundred and fifty dollars, with 
eight per cent. per annum interest, from the 3d of March, 1853. 

The consideration of the obligation sued on, as stated in the contract, was the 
sale of a claim and improvement, on public land, by the plaintiff to J. H. Wade, 
deceased; and the defence is that the consideration was illicit and vitiates the 
contract. 

The defendant propounded interrogatories to the plaintiff on facts and arti- 
cles, and his answers show that the consideration of the obligation, was not the 
sale of an inchoate preémption right, but the sale of improvements on public 
land ; and his answers further show, that he was in a condition, at the time of the 
sale, to avail himself of the benefit of the preémption Acts of Congress, grant- 
ing preémption rights to actual settlers upon the public lands. In short, his an- 
swers show a legal and sufficient consideration for the obligation within the pre- 
vious decisions of this court, and that his vendee has acquired a title to the land 
on which the improvements were made. See Price v. Curran, 5 An. 686. 

The removal of the plaintiff from this State after the sale, and his subsequent 
compromise with his vendee, by which the original price was reduced to the 
sum claimed in this suit, did not affect the consideration of the obligation, nor 
impair the plaintiffs right of action on it. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 

Bucuanay, J., absent. 
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Strate v. James G. Parker. 


The 94th section of the Act of 1855, relative to crimes and offences, which punishes by five and im 
prisonment the selling by retail of spirituous liquors without a license, is not repealed by the Act of 
1855 relative to drinking houses, but is still in force. 


PPEAL from the District Court of the Parish of St. Helena, Wilson, J. 

T. J. Semmes, Attorney General, for State. Pond, Taylor & Martin, for 
defendant and appellant. 

Merrick, C. J. The accused was indicted for retailing spirituous liquors 
without obtaining a license, and sentenced to pay a fine of $400, and in default of 
payment, to be imprisoned for four months. 

He contends on his appeal to this court, that the statute under which he has 
been prosecuted has been repealed. The prosecution is based upon the 94th sec- 
tion of Act No. 120 (the Act of 14th March) 1855, relative to crimes and 
offences. The section is in these words : 

“Sec. 94. Be it enacted, &c., That whoever shall keep a grog or tipling shop, 
or retail spirituous liquors, without previously obtaining a license from the Po- 
lice Jury, town or city authorities, on conviction, shall be fined not less than one 
hundred, nor more than five hundred dollars, and in default of payment, shall be 
imprisoned not less than fifteen days, nor more than four months.” 

This is a substantial reénactment of the 7th section of the Act of April 2d, 
1852, p. 166. 

The Act relative to crimes and offences of 1855 contains the usual repealing 
clause,which has occasioned so much perplexity in interpreting the Acts of that year. 

At the same session, another Act was passed entitled “ An Act relative to 
drinking houses,” which was approved the same day (March 14th, 1855,) with the 
Act relative to crimes and offences, and bears a later number, viz, No. 126. The 
Act relative to drinking houses confers upon the Police Juries, &c., “ the exclu- 
sive power to make such /aws and such regulations for the sale or prohibition of 
the sale of intoxicating liquors, as they may deem advisable,” &c. This Act also 
repeals all laws contrary to the provisions of the same, and all laws on the same 
subject-matter, except what is contained in the Civil Code and Code of Practice. 

At the same session of the Legislature, the Act to provide a revenue was 
passed, being No. 346, and approved the 15th of March, 1855. This Act fixed 
the State Tax on bar-rooms, grog-shops, and retailers of spirituous liquors in 
quantities less than one gallon, at one hundred dollars. The fourth section of the 
same Act makes it unlawful to follow any trade or profession enumerated subject 
to taxation, before paying the tax levied thereon, and imposes a penalty of not 
less than $250, nor more than $1000, for a contravention of that Act. This Act 
is also accompanied by the same repealing clause. 

Act No. 120 was promulgated March 18th, No. 126 April 27, and No. 346 
July 8, 1855. 

The Act relative to the revenue may be disposed of by a single remark. It is 
not on the same subject-matter as section 94 above recited. It imposes a penalty 
for not paying the tax ; sec. 94 imposes a penalty for not obtaining a license. 

As it respects the two Acts of 14th March, it is argued, that that relative to 
drinking houses has conferred exclusive power upon the Police Juries, &c., to regu- 

late the sale and prohibit the sale of spirituous liquors; that if the power be ex- 
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clusive, it cannot exist elsewhere, and therefore, there cannot be any law in force 
prohibiting the'sale of spirituous liquors, until the Police Jury have acted, have 
themselves prohibited the sale ; that the sale of spirituous liquors is not malum 
in se, and therefore, any one may sell until prohibited by those having exclusive 
power to prohibit, viz, the Police Jury, in the case at bar. 

Nothing decisive can be argued from the repealing clauses of the statutes, be- 
cause it would involve an examination of the minutes of the two Houses of the 
Legislature, to ascertain which Act was introduced pricr in time, or which was 
passed last in either house. And so far as it respects the signature of the Gover- 
nor, nothing could be known ; for it,would be unsafe to infer that he had signed 
the Acts in the order in which they are numbered. An Act is perfect in itself 
s0 soon as signed by the Governor ; all citizens are bound to obey it, so soon as 
promulgated. The promulgation of a repealed or unconstitutional statute cannot 
infuse vitality into the same. If not, the promulgation of a law has no influence 
on the question of its repeal. 

The two statutes, then, must be construed together, without reference to the 
repealing clause, and more particularly, because it is well known that the Legis- 
lature was revising the former legislation of the State. preparatory to incorpo- 
rating the same into a Code, and it may be supposed that the one Act was as 
much the object of its care as the other. See Smith’s Com., p. 755, No. 641; 
Acts 1854, p. 57, Preamble. 

It is true, a general power to regulate the sale of spirituous liquors might im- 
ply a power to prescribe penalties for a violation of the regulations so made, and 
possibly the Act may be so understood as to all general matters on which the 
State has not itself prescribed special penalties. ‘I'he first clause of the Act rela- 
tive to drinking houses first passed in 1854, (see p. 154,) and reénacted in 1855, 
is much more general than the 94th section of the law relative to crimes. It con- 
fers upon the Police Juries the exclusive power to regulate and prohibit the sale 
of spirituous liquors generally, viz, in all quantities. 

The second clause, connected with the preceding by the conjunction “ and,” is 
in harmony with, and the counterpart of sec. 94 of the Act relating to crimes and 
offences. It declares that the Police Jury shall have exclusive power to grant or 
withhold licenses from drinking houses and drinking shops; thus implying that 
this special power was not intended to be included in the preceding general dele- 
gation of power ; and this is the more evident by reference to the second section 
of the Act, which relinquishes the right of the State to grant licenses, reserving 
to the same, the right only to collect the taxes on such drinking houses, or shops, 
as may be licensed. 

It is thus quite evident, that the Act relative to drinking houses was not in- 
tended to authorize the Police Juries, &c., by any regulation, to authorize the 
sale of liquor by the glass in tippling houses without a license. The license was 
to continue a sine qua non, as before. 

This restriction, implied by the Act itself, leaves in full operation the special 
provisions of section 94, relative to crimes and offences. The two statutes may 
be thus construed together, and the special provisions of one are not necessarily 
repealed by the general delegation of power to an inferior jurisdiction by the 
other. Lex generalis non derogat speciali. We think, therefore, the section 94 
of the Act relative to crimes and offences still in force, and that the conviction 
was legal. See also State v. Pratts,10 An. 785. 

Judgment affirmed. 
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Mayor axp Councn. or THE Town or Bayou Sara v. J. B. Harper 
& Son. 


Where money raised by contributions to relieve the sufferers from a destructive fire was loaned out 
by the committee to the sufferers without interest, for a certain period, they giving their notes 
payable to the holder—Held : That the makers of the notes having made a special contract with the 
committee, could not plead want of consideration, and not being owners of the fund themselves, 
were precluded from inquiring how the committee obtained the money. 


PPEAL from the District Court of the Parish of W. Feliciana, Haralson, J. 
Collins & Leake, for plaintiffs and appellants. S. J. Powell, for defendants. 
Merrick, C.J. This suit is upon three promissory notes dated July 12th, 
1855, for $166 66% each, payable, in one, two and three years respectively, at the 
office of the Treasurer of the town of Bayou Sara, and making the aggregate of 
$500. 

The answer of defendants denies the consideration of the notes, and sets out the 
circumstances under which they were given, and further alleges, that if there 
were a consideration, it is unlawful, contrary to public and good order, and of no 
binding effect in law whatever. 

The judgment of the lower court was in favor of the defendants. 

The principal facts of the case are these: A destructive fire occurred in the 
town of Bayou Sara, by which many of the inhabitants sustained severe losses. 
Among others, C. C. S. Farrar, of the vicinity of Bayou Sara, interested him- 
self on behalf of the sufferers. He visited this city, and through his own agency 
and some commercial houses of New Orleans, he collected about six thousand 
dollars for the relief of those who had sustained losses by the fire. The money 
was delivered to Mr. Farrar by the donors and those who had aided in procuring 
donations, without any instructions as to the manner of its distribution. Some 
of the donors state that their intention was to give whatever they subscribed 
unconditionally to those needing assistance. Doubtless, this was the intention 
of all. 

Some funds were also forwarded to R. Mumford, who distributed the same 
unconditionally. 

On C. C. S. Farrar’s return to Bayou Sara, there was some discussion as to 
the plan of distribution among those needing assistance. It seems from his testi- 
mony, that many of the sufferers would not receive aid in this manner. Some 
proposed, as the most equitable mode of distribution, to pay off the debts of the 
town. Mr. Farrar determined to send the money back to New Orleans to the 
donors ; but finally it was determined by the committee associated with him, and 
of which he was chairman, to loan out the fund to those most in need in sums 
large enough to be of some service to them, the maximum being fixed at $500. 
The recipients were to make their notes payable to their own order at the office 
of the corporation, in three annual instalments. When the notes should be col- 
lected, the money was in the same manner from year to year to be loaned to other 
sufferers, until all who desired it had received relief. It would also seem from 
the testimony, that a plan of final distribution of the fund was agreed upon by 
the committee. What that plan was, is not disclosed by the testimony. 
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The defendants were druggists in Bayou Sara, and lost by the fire a frame 
drug store, with a considerable portion of their merchandize. 
It does not appear, whether they were or were not insured. They now occupy 


a brick slate roof drug store on the same ground occupied by their former store, 


and have a valuable stock of drugs and medicines in the same. 

The committee determined, after they had made the collections, to aid the de- 
fendants by a loan (in accordance with their plan) of $500. 

It seems by the testimony, that the plan was explained to the defendants, and 
that they agreed to the same without objection. Thereupon, the money was paid 
over to them, and they gave their three promissory notes above described, it 
being understood that the notes would be collected when they matured by the 
corporation, to which they were to be delivered. 

Considering money as commanding eight per cent. interest, the contract as 
made was equivalent to a gift of eighty dollars to defendants. Probably, under 
the peculiar circumstances, it was more beneficial than a donation of eighty dol- 
lars would have been. 

None of the persons receiving aid in this way have paid their notes, and this 
appears to be a test case to determine whether they are liable. 

The case must be determined by legal principles, and not by any supposed 
natural equity arising from the beneficent intentions of a part or the whole of the 
subscribers to the fund. The money was given to be distributed through the 
agency of the committee, to the sufferers by the fire. No particular individual 
was in the mind of any of the donors, nor was any sum set apart to any one of 
the sufferers. When, therefore, Mr. Farrar arrived at Bayou Sara, there were 
no persons who had any /ega/ claims on him, or the committee, for any part of 
the money. ‘There could have been no stipulation pour autrui, because no one 
was named, and it could not be known what would be equitable even, until it 
had been ascertained how much money had been collected, and how many persons 
there were to share the bounty. When, therefore, the committee proposed to 
lend Messrs. Harper & Son 3500, they were not legally bound to them in the 
sum of $500, nor any other sum. Neither did they undertake to pay a natural 
obligation. They merely loaned to them a sum of money ; and because they re- 
ceived the gratuity of the interest in this loan, it by no means follows that they 
were entitled to the whole loan, principal as well as interest. Although the loss 
of Messrs. Harper & Son was considerable, there is nothing to show that in foro 
conscienti@ the defendants were entitled to anything more than the interest which 
they were to receive. There is no reason, therefore, to hold that the defendants, 
who have received five hundred dollars, gave their notes for that sum without 
considération. 

But it might be said, if Harper & Son had no legal right to the fund in the 
hands of the committee, that neither the committee nor the town of Bayou Sara 
have any interest in the notes which they attempt to collect, for the money was 
placed in their hands by others to be given away absolutely, and not condition- 
ally. The reply is, the defendants, who had no legal right to the fund, have 
bound themselves absolutely, by their promissory notes, to pay the same to 
the holder of the notes. They cannot say, therefore, that they are not legally 
bound. 

If the defendarts did not intend to pay the notes, they ought not to have sub- 
scribed the same and delivered them to the committee. Having made a special 
contract with the committee, and not being owners of the fund themselves, they 
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are precluded from inquiring how the committee obtained the money. See also Bavou Sara 
Urquhart v. Taylor, 5 M. R. 202 ; Gilman v. Horsley, 5 N.S. 662 ; Clampett v. Hanrer 
Newport, 8 An. 124; Banks v. Easton, 3 N. S. 291, and Shaw v. Thompson, a 
ibid 392. 4 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is here ordered, adjudged and 
decreed, that the plaintiff do recover and have judgment against the defendants, 
Harper & Son, in solido, for the sum of five hundred dollars, with legal interest 
thereon (by equation) from the fifteenth day of July, 1857, until paid; and it is 
further ordered, that the defendants pay the costs of both courts. 

Lanp, J., absent. 


C. Carrenter, Curator, v. Featsersron & Asis—S. F. Burrerwortn, 
Warrantor. 


Where an instrument was attested by two witnesses, and afterwards acknowledged by the parties 

, before the Parish Judge, when no witnesses were present—Held : That it was not an authentic act, a 
and the copy was inadmissible in evidence, until an effort had been made in vain to obtain the 
original. 

When the subscribing witness to an act under private signature, resides out of the State, proof of the 
genuineness of the signature of the party to the act, and of the absent subscribing witness, should 
be received preparatory to the introduction of the act in evidence. 

An uncertainty in the description of the property sold forms no objection to the admissibility of the 
act of sale in evidence. 3 

An objection to an act under private signature, offered in evidence, that it has no date except that of a 
the day when it is offered, goes only to the effect of the evidence. 


PPEAL from the District Court of the Parish of Madison, Farrar, J. 
Hynes & Bemiss, for plaintiff and appellant. C. Roselius and Sparrow & 
Montgomery, for defendants. C. C. Briscoe, for warrantor. 

Merrick, C. J. This suit was instituted by the plaintiff, as representative of 
Harriet King, the deceased wife of Thompson L. King, for a partition of certain 
property, land and negroes, in which it is claimed the Succession of Harriet King 
was interested. 

The defendants deny the right of the plaintiffs. The case ,was before this 
court on an appeal by the defendants in 1849, and remanded for a new trial. 
Since that period, one of the minor children of the deceased, has attained the age 
of majority, and the other has departed this life, also leaving a minor child, to 
whom a tutor has been appointed. The major heir and the tutor have, by amend- 
ment, made themselves parties, and the case has been put at issue by the present 
defendants and the warrantor. 
fi The second trial resulted in a verdict in favor of the plaintiff for an undivided 
F half of certain slaves and their hire, and an undivided fourth of certain other 
slaves and their hire, and against the defendants, and judgment in their favor over 
against their warrantor. Judgment was also rendered in favor of the defendants 

on the other issues. All parties appealed. 

The plaintiff calls our attention to certain bills of exception, by which his tes- 
timony was excluded, and the defendants and warrantor claim fiual judgments in 
their favor. 
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The first bill of exception taken by plaintiff’s counsel, was to the refusal to 
Featarestox. receive in evidence a copy of an act of copartnership entered into between John 
E. Hunter and F. L. King, in 1836. The instrument purports to be attested by 
two witnesses. Subsequently, the parties went before the Parish Judge, and 
acknowledged that they signed the act the day of its date. The copy was pro- 
perly rejected. When the two witnesses signed the act as such, the Parish Judge 
was not present. When the parties acknowledged the act before the Parish 
Judge, no witnesses were present. Hence the instrument is not authentic,and | 
cannot be proven by a copy and secondary evidence, until an effort has been 
made to obtain the original in vain. Lawrence v. Berris, 13 An. 611; Civil 
Code, 2231. 

The second bill of exception was taken by the plaintiff to the refusal of the 
District Judge to permit proof of the signature of one J. Woodhousc, to an act 
of sale under private signature, of his interest in the plantation of Hunter & 
Woodhouse to Thompson L. King. This act was dated Rodney, January 30, 
1836, and was attested by three witnesses. The proof shows, that two of the 
subscribing witnesses were dead, and that the other lives somewhere in Ohio. 
The witnesses should have been heard to prove the signature of Woodhouse. It 
is said in Sexton v. McGill, that it is the uniform practice of our courts to receive 
proof of the signature of a party to a written instrument, where the subscribing 
witness resides out of the State. 2 An. 195. 

At common law, where a deed was perfected by affixing the seal of a party 
without his signature, it was a matter of much importance, that the subscribing 
witness should be produced and, in his absence, that his (the witness’) signature 
should be proved before the instrument could be offered in evidence. Hence, 

» under that system, an instrument, whether under seal or not, is proven, in the 
absence or death of the subscribing witness, by proving the signature of the wit- 
ness. 1 Greenleaf, sec. 575. 

Our courts, on the contrary, have adopted the more sensible rule of admitting 
proof, in such case, of the signature of the party to the act, and the reason of 
the common law rule never having had any force in Louisiana, the doctrine of 
the common law ought not to be carried to such extremes as to embarrass the 
administration of justice. It seems inquiry was made for the witness, a summons 
was issued and returned, not found after diligent inquiry ; the instrument was 
dated at Rodney, in another State, and it seems it was not until the trial, that 
plaintiffs were informed that the witness lives in Ohio. 

We think that the plaintiff ought to have been permitted to prove the signa- 
tures of Woodhouse and Overacher, the witness, preparatory to the introduction of 
the act under private signature. It is objected, that the description of the pro- 
perty sold is so uncertain, that the instrument would be of no value if offered in 
evidence. ‘To this it may be replied that that, is sufficiently certain in the eye of 

4 the law which can be rendered certain. See Lea, Executriz,v. Terry, 15 An. 159. 

Again: it is objected that the instrument would have no date except the day 
it was offered in evidence. This objection only goes to the effect of the evidence 
when received, and it may be that the plaintiffs may be able to establish its date 
at a period contemporaneous with F. L. King’s possession during the marriage. 
Until they were permitted to introduce the instrument in evidence, it would seem 
useless to prove the date of the death of the witnesses or other circumstances, 
showing the period of the execution of the instrument. 

The third bill of exception is to the refusal to admit the notarial act »assed on 
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the second day of December, 1836, before W. L. Poindexter, on the ground that 
the authority from King to Hunter to sign the act, had not been previously 
proved. .As plaintiff’s counsel concede, that if the ruling of the lower court on 
the first bill is sustained, that this bill of exception must share the same fate, we 
shall dismiss it without examination. 

The plaintiff admits that there is an error in the date at which the jury com- 
menced allowing hire for the interest in the negroes, which plaintiffs have re- 
covered by their verdict. 

We think, therefore, that justice requires that the judgment of the District 
Court should be reversed as to the whole case, and the same be remanded to the 
lower court for a new trial. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that this case be remanded for a 
new trial, with instructions to the lower court to permit the plaintiffs to prove 
the signatures of John Woodhouse and George Overacher, to the act under private 
signature, of date January 30, 1836, preparatory to the offering of said act in 
evidence. And it is further ordered, that each party, viz, the plaintiffs, the de- 
fendants, and the warrantor, pay one-third of the costs of the appeal. 

Lanp, J., absent. 


Grorce W. Munpay v. J. H. Muse. 


The statutes granting a preference right to actual setulers on public lands donated to the State, were 
intended to benefit white persons who, being heads of families, or over twenty-one years of age, 
had made a settlement with a view to cultivation, and not of speculation. Actual residence is re- 
quired ; and the mere fact of cultivation, without residing on the land, cannot be considered a 
compliance with the law. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
R. J. Bowman, for plaintiff and appellant. Fugua & Kilbourne and P. 
Pond, Jr., for defendant. 

Voorutes, J. The briefs filed on behalf of the plaintiff and of the defendant 
have narrowed down to one point the investigation of the respective titles of the 
parties to the land in controversy. The question is, whether the defendant was 
entitled to a right of preémption under the Acts of March 17th, 1852, and of 
March 16th, 1853. If not, the plaintiff’s patent, derived from the State, must 
prevail ; otherwise, the judgment appealed from must be affirmed. 

The defendant purchased from Mrs. Pamela Muse’s succession the tract of land 
in question, whilst the latter, in her lifetime, had purchased her vendor's right, 
title, interest and claim, as derived from the probate sale of the succession of 
Charles Ingram, deceased. The record does not disclose what was the nature of 
Charles Ingram’s titles ; and, in the proces-verbal of sale of his succession, the 
property sold was described as : “ all the right, title, interest and claim of the 
estate of the deceased, Charles Ingram, to a claim of land on the Comite, con- 
taining six hundred and fifty acres, known as the Rourke Tract, and adjoining 
the lands of Robert Dunn.” 

The plaintiff, on the 8th of February, 1853, entered the land, and, on the 20th 
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January, 1854, obtained a patent from the State Government. On the other 
hand, the defendant shortly afterwards, March 13th, 1854, made a regular appli- 
cation for a preémption right, and tendered the money to the State Treasurer, 
who, however, refused to receive the amount, but gave a certificate of the tender, 

It is in evidence, that the defendant and his predecessors, although they did not 
live upon the premises, have cultivated the land. Hence it is contended on his 
behalf, that he was an actual settler, and that the preference right to enter the 
same, granted by the Acts of 1852 and of 1853, cannot be defeated by the plain- 
tiff’s entry and patent. 

The statutes granting a preference right to actual settlers, intended to benefit 
white persons, who, being heads of families, or over tweitty-one years of age, had 
made a settlement, with the view and purpose of cultivation, and not of specula- 
tion. The mere fact of cultivation, without residing on the land, could not, there- 
fore, be considered as a compliance with the law. The statutes contemplated 
that the applicant would be a resident,—an actual settler. If the object of the 
law had been merely to create an incentive to the cultivation of these lands, it is 
not conceived why it-should have restricted this right of preference to six hun- 
dred and forty acres. Sage v. Cain, 14 An. 192. 

That the Legislature meant. by the term * actual settlers,” residents ou the 
public lands, is also made evident from the fact that relief was extended to those 
who, (had not these lands been donated to the State of Louisiana,) would neces- 
sarily have had to apply to the Federal Government to obtain the right of pre- 
émption, as actual settlers and residents. 

The defendant’s pretentions with regard to the title to the land in dispute, 
must give way to the patent exhibited by the plaintiff. The latter is entitled to 
the fruits or revenues of the property since the institution of this suit, as prayed 
for in his petition. ‘These amount, under the assessment of the parties, to the 
sum of one hundred and fifty dollars per annum. 

With regard to the reconventional demand for improvements. it is proper to 
observe that, previous to the institution of this action, the defendant was a bona 
fide possessor, by virtue of the purchase from the estate of Pamela Muse, de- 
ceased ; and, consequently, that he has a good claim for improvements made pre- 
viously to that period. C. C. 495, 3414. But, as the proof on this branch of 
the case is not sufficiently definite, it will be necessary to remand the case for the 
purpose of enabling the defendant to introduce additional evidence in furtherance 
of his claim for re-imbursement. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be set aside and annulled ; and that the plaintiff do have judgment against the 
defendant for the land in question, with the yearly sum of one hundred and fifty 
dollars for the fruits and revenues since the institution of the present action, to- 
gether with the costs incurred in both courts. 

It is further ordered, that this case be remanded for the purpose of trying the 
defendant’s reconventional demand. 

Merrick, C. J., declined to sit in this case. 

Lanp, J., absent. 
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Aponts Perit v. G. L. Rovssrav. 


An incumbent of an office who has been defeated by another, in an election for the same office, and 
contests the right of his opponent, will be responsible to him for the fees of the office pending the 
contest, should it be decided that such incumbent ha: no right or claim to hold such office. 


PPEAL from the District Court of the Parish of Iberville, Beale, J. 
Samuel Matthews, for plaintiff and appellee. R.d& H. Marr, for defendant 
and appellant. 

Merrick, C. J. The point to be decided in this case, will be understood by 
the following quotation from the brief of defendant's counsel, viz : 

“ This is an action for the recovery of the fees of the office of Parish Recor- 
der, of the parish of Iberville, received by the appellant pending a contested 
election. 

“ The election was held on the 2d of November, 1857 ; and the parties to this 
suit were the candidates. ‘The plaintiff received a majority of the votes ; and 
defendant, the incumbent, contested the election. ‘I'he cause was tried, and a 
verdict and judgment rendered, on the 10th of February, 1858, in favor of the 
present plaintiff, declaring him to have been duly elected. ‘The next day the con- 
testant abandoned his right of appeal; and, immediately upon his adversary 
presenting his commission, he surrendered the office to him. 

“The first question that presents itself is, whether the plaintiff can rightfully 
claim the fees of office pending the contest. In Borgstede v. Clark, 5 An. 733, 
this court regarded:a suit contesting an election, as a matter of public concern- 
ment, and refused to allow costs to the successful party. The statute requires a 
certain number of voters to sign the petition contesting the election; and it is 
obvious, as the court held, that it is not analogous to, or subject to the rules 
which govern ordinary civil suits touching private rights. 

“The successful candidate is not entitled to the office until he is commis- 
sioned by the Governor. Pending the contest he was not the officer, and was 
not entitled to the fees. The contestant was the incumbent ; and he was autho- 
rized and required to remain in office and to discharge its duties, until his succes- 
sor was commissioned and qualified. This is precisely what the contestant did, 
and nothing more. 

“Tt seems to us, therefore, that the only basis of such an action would be a 
malicious withholding of the office ; and the measure of recovery would be the 
damage resulting from such a tort. 

“Tn this case no such thing is shown to have existed. The contestant had a 
right, and the voters who signed his petition had a right, if they believed that 
the person receiving the majority was not duly elected, to have a judicial inquiry 
into the legality of the election; and all the citizens of the parish were inter- 
ested in seeing that that the person commissioned and inducted into the office 
had been duly elected. The contestant did nothing to prolong the contest: for 
on the next day after the verdict of the jury and the judgment of the court were 
rendered in favor of his adversary, he formally abandoned his right of appeal, 
and authorized the Clerk to issue the necessary certificate, so that the Governor 


might commission, forthwith, the snecessful candidate. It was nothing more, so 
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far as the record developes the facts, than an honest exercise, by the contestant, 
of a legal right, in a matter of public concernment, which he abandoned as soon 
as a verdict and judgment could be had upon that right.” 

It may be true, as asserted by counsel, that the defendant was honest'y of the 
opinion that his adversary was not entitled to the office, although the returns 
were in his favor. But it is equally as true, that he was entitled to the office; 
that the defendant was mistaken, and that by means of the contest, the defendant 
had secured the emoluments of an office which really belonged to another. 

The case seems to come within the principle which governed the case of Sigur 
v. Crenshaw, 10 An. 297. 

The defendant ought not to be permitted to derive any advantage from a con- 
test which he provoked, and in which the result proved he was in the wrong. 

Were a contrary doctrine to prevail, it would be the interest of the incumbent 
in every lucrative office, to contest the election of his successful opponent. For 
the emoluments of the office might pay the cost of counsel fees, &c., and leave a 
large margin ot profit. We think that justice forbids that the contestant should 
derive this advantage from his position over his adversary. He ought to ac- 
count to the plaintiff for the emoluments which he has received pending the liti- 
gation. 

The verdict of the jury and judgment of the court gave the plaintiff $450. 
This was based upon the declarations of the defendant himself. If his statement 
were erroneous, he ought to have explained the same by more satisfactory evi- 
dence. He cannot complain that his own declarations were taken as the best 
estimate of the amount of fees received by him, while detaining the office with- 
out just cause. 

Judgment affirmed. 
LAND, J., absent. 


Pamir Herr v. S. A. Freeman et al. 


Where interrogatories on facts and articles are not required to be answered in open court, nor to be 
sworn to before the Clerk, the answers sworn to before a Justice of the Peace and filed in court be- 
fore the trial of the cause, cannot be objected to on the ground of their not being filed until after the 
day fixed in the order of court for their being answered. 

An affidavit for continuance, which does not mention the names of the absent witnesses, is in- 


sufficient. 

A second ap ‘lication for a continuance, for a ground which had already on the same trial been made 
and overruled, should not be heard. 

One who is bound as joint an | several obligor with both plaintiff and defendant upon the face of the 
note which is sued on, cannot be heard as a witness to fix the sole and exclusive liability upon one 
ot the parties, although released by the other party who offers his testimony. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
Fuqua & Kilbourne, and D. C. Hardee, for plaintiff and appellant. James 
H. Muse, for defendant. 

Bucnanan, J. This suit was instituted in 1846 upon two promissory notes 
signed by a married woman and her husband, and by two other persons, one of 
whom was the plaintiff himself. The form of each note was an obligation im so- 
lido of the signers. 
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The petition charges that these notes, although made in this form, were given, 
in truth, for debts of Freeman and his wife ; and that the plaintiff was only secu- 
rity as to Freeman and wife ; that plaintiff is holder of the two notes in question, 
and claims judgment upon the same from Freeman, Mrs. Freeman, and Gaulden, 
the other signers. 

With this cause of action is joined in the same petition a revocatory action 
against Freeman and wife, and a number of other persons, which does not seem 
to have been prosecuted any further. 

The only defendant who has answered was Mrs. Freeman, who by her answer 
filed in 1848, and supplemental answer filed in 1851, denies liability to plaintiff 
upon the notes, and specially pleads: lst, that she was a married woman when 
she signed the notes, and was legally incapable of binding herself conjointly with 
her husband for debts contracted by him ; 2d, that the consideration of the notes 
did not enure to her benefit ; 3d, that she denies all fraud and charges of fraud. 

In 1854, the defendant, Gaulden, made a trausfer to plaintiff of all his, Gaul- 
den’s, right, title and interest in this suit. 

The cause was only brought to trial in 1859. Interrogatories on facts and 
articles were propounded by plaintiff to Mrs. Freeman, which she was ordered by 
the court to answer under oath on or before the 12th of April, 1859. She did 
answer the same on the day mentioned (12th of April,) on oath, before a Justice 
of the Peace, and her answers were filed in court on the 14th of April, 1859. 

On the 18th of April, 1859, the cause was taken up to be tried, and a jury 
empanelled, who, after hearing, rendered a verdict in favor of defendant. From 
the judgment rendered on this verdict plaintiff appeals. 

Appellant relies upon bills of exception taken by him to various rulings of the 
court. 

1. Plaintiff moved to take the interrogatories on facts and articles to Mrs. 
Freeman, for confessed, because they were not filed in court until after the day 
fixed in the order of court for their being answered. 

The court properly refused this motion. The order did not require the inter- 
rogatories to be answered in open court, nor to be sworn to before the Clerk. 

2. Plaintiff, or rather a person named Jelks, who called himself “one of the 
plaintiffs,” but whose connection with the suit does not appear upon this tran- 
script, made an affidavit, when the case was called for trial, on the 18th of April, 
that the answers of Mrs. Freeman to interrogatories had taken him by surprise, 
and that he was not prepared to go to trial; that he expected to be able to con- 
tradict certain statements made in the said answers, (but did not mention the 
name of any witness by whom he expected to make such proof). 

The court refused the continuance, and plaintiff excepted. 

The court did not err. The answers to interrogatories were filed in court, as 
already said, four days before the trial. Plaintiff had, therefore, abundant time 
to summon any witnesses to contradict those answers. Besides, the affidavit for 
continuance is insufficient on its face, for vagueness in description of proof. 

3. Plaintiff (Jelks), after his first application for continuance was overruled, 
made another application, supported by an affidavit, giving the names of wit- 
nesses by whom he expected to prove certain facts in contradiction of defendant’s 
answers to interrogatories. 

The court properly refused this application, on the ground that a party cannot ask 
a second time for a continuance of the cause on the same trial, for a ground which 
had already been the subject of an application for continuance, and overruled. 

31 
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Horr 4. Plaintiff offered the testimony of M. G. Gaulden, one of the defendants, 
Freemax. taken under commission, after giving Gaulden a written release “ of any and all 
liability to me as one of the signers of the notes herein.” The testimony of Gauj- 
den was offered by plaintiff for the purpose of proving that the consideration for 
which the notes were given had enured to the exclusive benefit of Mrs. Freeman ; 
and that the other parties to the notes were but sureties. The court properly 
rejected this testimony, on the ground, that though released by plaintiff from 
responsibility, Gaulden could not be permitted to fix by his own testimony the 
sole and exclusive liability upon Mrs. Freeman, to pay thé notes sued upon, when, 
upon the face of the notes, the witness was bound as a joint and several obligor 
with Mrs. Freeman. 

A release of liability to the party who offers the witness, cannot have the effect 
of releasing the liability of that witness to the party against whom he is offeree ; 
and such would have been the effect of the admission of Gaulden, as a witness in 
this cause. 

The judgment of the District Court upon the verdict of the jury is, therefore, 
affirmed, with costs. 

Merrick, C. J., having been of counsel, recused himself. 








































Ann Joyce, wife of A. Rogerson, v. Duptessts anp ZACHARIE, 


An authority given to an agent to collect a debt carries with it the authority to sue for it, and issue 
execution upon the judgment obtained. 

In an action brought against a party for damages for an illegal seizure of property pointed out bya 
person acting as his agent, judgment will be rendered against him if in his answer he denies only 
the authority of the agent to issue execution ; he must deny the whole agency to relieve himself 
from responsibility. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
T. H. Howard, for plaintiff and appellant. H.C. Miller and Ogden & 
Stansbury, for defendants. 

Merrick, C. J. The suit is brought to recover damages for the unlawful 
seizure of plaintiff’s property. 

The defendant, Zacharie, in person, placed in the hands of a collector, Outlaw, 
a small claim for collection against Rogerson, the husband of the plaintiff, for the 
rent of a store. Outlaw, finding all other means to collect unavailing, instituted 
suit before a Justice of the Peace of New Orleans, and obtained judgment, which 
he proved up by a Clerk from Mr. Zacharie’s office. 

The plaintiff caused an affidavit to be made, proving her ownership of the pro- 
perty in question previous to her marriage, and had the same delivered to the 
Constable, Duplessis. Outlaw, as agent of Zacharie, caused the execution to issue, 
and directed the seizure. He had previously informed Mr. Zacharie’s clerk that 
he was going to seize the property at Rogerson’s house. Under the execution, 
the plaintiff's household furniture was seized and removed by the Constable. 
During the pendency of the suit before the Third Justice of the Peace, and 
seizure, Zacharie was in Europe, and the first knowledge he seems to have had of 
the seizure, was the commencement of this suit. He became angry at the seizure, 
directed its release, and paid the Constable his costs. 
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There have been two trials of this cause ; the first resulted in judgment against 
Duplessis and Zacharie for $300. A new trial was granted and judgment was 
rendered against Duplessis for $300, and in favor of Zacharie. 

An attentive examination of the defendants’ answer and the testimony in this 
case, satisfies us that Outlaw was authorized and expected by Zacharie to take all 
needful steps to collect the debt. Had he lost it by his negligence, he would 
have been responsible to Zacharie for it. And it is worthy of remark, that 
Zacharie, neither in his answer, nor in his conversations after suit brought, denied 
Ouilaw’s authority to sue and issue execution, and direct the seizure of property. 
In his answer, he says he denies that he was actuated by malice or ill will, or 
that he, or any person authorized to act for him, made the seizure complained of 
with any knowledge of the pretended claims of plaintiff. Zacharie, in his conver- 
sation with Duplessis, told him that he never seized the property of a woman for 
rent ; and wherever he speaks of the affair, he simply denies that he authorized 
the seizure. There is, therefore, nothing in these denials which throws discredit 
upon Qutlaw’s statements. The question then arises, whether Zacharie, who 
had no knowledge of the acts of Outlaw, nor of the execution itself, is bound 
by them ? 

If it be admitted that Outlaw was authorized to take out the fi. fu. and direct 
the seizure of Rogerson’s property under it, the question must be answered in the 
affirmative; for a man is responsible for the negligent and improvident acts of 
his agent in the execution of the trust. He cannot deny the authority of the agent 
in that particular thing ; he must deny the agency altogether. C. C. 2299; Par- 
sons on Contracts, vol. 1, p. 62; Fitzgerald v. Ferguson, il An. 396. 

We are not aware of any law which made it necessary that Outlaw should 
have had a special power of attorney to authorize him to issue execution or point 
out property to be seized. His authority to collect the debt seems to us sufficient 
for this purpose, and Zacharie cannot now successfully object that he was not an 
attorney at law. Whatever judgment is rendered against Duplessis ought to be 
rendered against Zacharie. The estimate of damage made by the District Court 
seems high, but as it has been the result of two trials, we shall be governed by 
the same. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court, as to said J. W’. Zacharie, be reversed, and that there be judg- 
ment in favor of the plaintiff, Ann Joyce, wife of said A. Rogerson, and against 
the said J. W. Zacharie, for three hundred dollars, and costs of both courts. 

Bucnanan, J., took no part in this decision. 


JesskE Crawrorp.v. N. Graves et als. 


A foreign administrator, who has qualified in a court of competent jurisdiction, has the right to sue 
for property brought into this State, belonging to the succession which he administers. 


PPEAL from the District Court of the Parish of Washington, Wilson, J. 
R. & H. Marr, for plaintiff and appellant. E. P. & T. C. W. Ellis, for 
defendants and appellants. 
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Merrick, C. J. This case is very similar to the case of Wingate v. Wheat, 
reported in 6 An. 238. 

The defendants are the children and heirs-at-law of Mrs. Terry Crawford, de- 
ceased, late wife of the plaintiff, by her previous marriage with Benjamin Magee, 
deceased. 

This action is in the nature of a possessory action to recover certain slaves owned 
by the deceased, Mrs. Crawford, which were removed from the domicil by her- 
self and husband, in the State of Mississippi. The plaintiff, after her decease, 
and, as alleged, prior to the removal or absconding of the negroes, had obtained 
letters of administration upon her estate. 

The defendants deny that plaintiff was appointed and qualified as administra- 
tor. 

The plaintiff applied to the Probate Court of Pike County, Mississippi, for 
letters of administration upon his wife’s estate, and it was ordered that letters 
should issue, on taking the oath and giving bond in the sum of $12,000. 

The bond was given, but the record does not furnish any copy of the oath; 
nevertheless, the letters issued. 

We must presume that the condition upon which the letters were to be granted, 
had been complied with, or they would not have issued. Perhaps in Mississippi 
the oath is administered orally. 

A court of competent jurisdiction has granted the letters of administration, 
and we have no means of revising its proceedings. 

It is again urged, that his quality of administrator has never been confirmed 
or recognized by any competent court in Louisiana. It was not necessary. The 
property belonged to a succession legally opened in the State of Mississippi, in 
the county of the domicil of the intestate and her husband. The court of this 
domicil had jurisdiction of all the property of the intestate situated there, and 
consequently over the negroes which belonged to the deceased at the time of her 
death. The letters of the administration granted by such competent court were 
a title under which the plaintiff could protect his possession of all property con- 
fided to his care, by the court of the domicil and rerum sitarum. 

This title for administration being legal, when granted, gives its possessor power 
to pursue and recover the property when abstracted from his possession and 
carried into other countries. 2 N.S. 20. 

He does not recover in a representative capacity, but in his personal capacity, 
because he is bound to account for the property so entrusted to him. 6 An. 
238; 1 An. 48; 8 An. 369. 

Again: it is urged that the laws of Mississippi are not offered in evidence, and, 
therefore, it must be assumed, that the defendants are the forced heirs of Mrs. 
Terry Crawford, deceased, and as such, were seized and possessed of the negroes 
in controversy, as part of her estate, from the date of her death. If so, it is then 
argued by the defendants, they have their mother’s right of possession and her 
right to institute all actions, even possessory ones, and as a consequence, no pos- 
sessory action can lie against them. They further urge, that there are no debts 
against the succession, and the court is called upon to do a vain thing, as the 
property must be immediately returned to them by the administrator. 

The argument appears to us far from conclusive. The administrator has the 
custody of the property entrusted to him by a decree of a competent tribunal, 
to which he is bound to account. This legal custody necessarily excludes the 
corporeal possession of the heir residing in another jurisdiction. 
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It cannot be a vain thing to restore the possession of property to those who 
have been wrongfully deprived of the same. They ought not to be forced to 
account to any other jurisdiction than that which has conferred the power, and 
which holds the obligation of the administrator to account. 

Moreover, it is important that our citizens should understand, that nothing can 
be gained by the direct or constructive invasion of the legal rights of those re- 
siding beyond our borders. This property must be returned to the State of Mis- 
sissippi, to be administered and disposed of according to the law of the domicil 
of the deceased. 

The proof does not show any direct agency of the defendants, in removing the 
property from Mississippi. But their refusal to return the negroes to the plain- 
tiff, makes them as much responsible civilly, as if they had been guilty of the 
criminal offence of enticing away or clandestinely removing the slaves to the 
State of Louisiana. 

The proof fixes the value of the services of the slaves at fifty dollars per 
month. If the laws of Mississippi give the defendants the rights which they 
allege, the administrator will doubtless be held to account for the hire of the 
slaves which he receives. But he is entitled to recover, in order that he may 
account. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed; and it is now here ordered, ad- 
judged and decreed, that said plaintiff do recover of the said defendants, the pos- 
session of the said slaves Jacob, Dick, Harry, Leah, John, Eliza, Samantha, Mil- 
ly, Isham, Rachel, Emily, Esther, George, Bob and Mariah, and further recover 
of the defendants, in solido, the sum of fifty dollars per month, for the hire of 
said slaves, from the 30th day of August, 1858, until said slaves are delivered to 
the plaintiff. And it is further ordered, that the defendants pay the costs of both 
courts. 

Lanp, J., absent. 


Levicks, Barrerr & Kuen v. Anprew J. Wacker. 


A stipulation in a contract, that the property of the debtor shall be sold without appraisement, in the 
event of non payment at maturity, is a pact which ought not to be recognized by a court in the 
decree rendered upon such comtract. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Sparrow & Montgomery, for plaintiffs and appellants. F. F. Montgomery, 
for defendant. 

Merrick, C. J. This suit is brought upon a promissory note executed in 
Pennsylvania, wherein the maker describes himself as residing in Monticello, 
Carroll Parish, Louisiana. 

In the note, the defendant promises to pay, without defalcation and “ without 
any any relief whatever from the appraisement or valuation laws.” 

Plaintiffs claimed judgment in this form against defendant, and the same be- 
ing refused, thereupon they appealed. 

We think the stipulation in a contract, that the property of the debtor shall 
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be sold without appraisment in the event of non-payment at maturity, one of 
those pacts which ought not to be recognized by our courts in the decree ren- 
dered upon such contract. The law has, by express provisions, ordained the 
mode in which its own officers shall enforce the judgments of the courts. 

Parties regulate their own conduct by their stipulations, but they cannot pre- 
scribe rules of proceeding for public officers, nor demand that the courts of jus- 
tice shall depart from the usual modes of enforcing their decrees. If, before judg- 
ment, the creditor may stipulate the manner in which the same shall be executed, 
the principle will sanction an endless variety of modes of execution of judgments, 
and, indeed, the parties may waive all formalities and all delay, and may even 
consent that some other person than the Sheriff, shall sell the property of the 
debtor and execute the decree of the court. And if a decree giving effect to 
such contract be legal, then also the sale under it would be legal, and other 
creditors might find themselves deprived of their common pledge without notice. 
In view of our complicated system of mortgages and privileges, and the restric- 
tions upon sales where parties are in insolvent circumstances, as well as the re- 
sponsibility imposed by our law upon the Sheriff and his sureties, we are of the 
opinion that such stipulations ought not to be inforced. If they be not immoral, 
they may be considered as affecting the rights of others and void. C. C. 11. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court, be affirmed ; and the plaintiffs pay the costs of the appeal. 

Bucuanan, J.. separate opinion, concurring. I adopt, as my own, the fol- 
lowing opinion, which was prepared in this case by Mr. Justice Land, who is 
now absent : 

The defendant is sued on his promissory note for the sum of seven hundred 
dollars and eighty cents, which he stipulated to pay six months after date, to the 
order of the plaintiffs, without defalcation, and without any relief whatever from 
appratsement, or valuation laws. 

There was judgment against the defendant, under which he is entitled to the 
benefit of appraisement by the law of this State, and the plaintiffs have appealed, 
and assigned as error, the refusal of the Judge to render a judgment, without the 
benefit of appraisement, as prayed for in their petition. 

The plaintiffs are merchants residing and carrying on business in the city of 
Philadelphia, at which place the note was dated, and was executed by the defen- 
dant, without specifying any place of payment. 

It is true, as contended, that the right to the benefit of appraisement given by 
the law to a debtor in case of the forced alienation of his property for the satis- 
faction of his debts, may be waived by him, and his property sold at the first of- 
fering for cash, for whatever price it may bring. But the waiver in such a case, 
must be in a more solemn and authentic form than that of a mere promissory 
note, otherwise the waiver would become a mere formula in such instruments, 
and the entire policy of the law thereby defeated, to the injury of both debtors 

and creditors. 
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J. H. Apets v. M. C. Grover. 


When the vendor refuses to comply with hjs obligation of delivering the thing sold, he waives, by 
such refusal, a formal putting in default. 

A party is not required to demand performance of him who has already expressly refused to perform 

: his obligation—Lex neminem cogit ad vana. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Collens & Woolridge, for plaintiff and appellant. J. Magne, for defen- 
dant. 

Merrick, C. J. This suit is brought to recover damages for the non-delivery 
of certain property in Missouri, given in exchange for city lots, and also to recover 
back the difference in price, $491 12, between the property received and that 
given in exchange. This difference in price, was equalized in the act of ex- 
change by the transfer by the defendant to the plaintiff, of a claim to that 
amount, against one George Leach. 

On the trial, the defendant excluded all testimony on the ground, that the peti- 
tion contained no sufficient allegation of the putting in mora. Plaintiff excepted, 
and prosecutes this appeal from the judgment of nonsuit against him. The only 
question, therefore, is whether the proof ought to have been received under the 
petition ? 

The allegation in regard to Leach’s claim is, “that said Glover (the defen- 
dant) has deceived your petitioner, and that the claim which he transferred to 
petioner against George Leach, never had existence, and was not due by Leach, 
and is not now due, and that, moreover, said Leach is insolvent and has no means 
to pay ; that said Glover is bound unto petitioner for the amount of said claim.” 

After alleging that one George Leach is in possession of the property received 
in exchage under an unexpired lease, or some other contract, and that he refuses 
to deliver possession, notwithstanding every possible diligence to obtain it, peti- 
tioner alleges, that “ he has informed said Glover of the facts, and said Glover 
refuses to do any act by which petitioner can get possession ; that said Glover well 
knew of the existence of said contract between him and Leach, and did not give 
petitioner any knowledge, but fraudulently concealed the same from your peti- 
tioner, to his great injury and damage.” 

Petitioner, after showing the expenses which his attempt to obtain possession 
had occasioned him, to the amount of over $400, alleges further : “ That he has 
suffered damage by being deprived of the possession of said lands, and the frau- 
dulent acts of said Glover, in keeping secret the contract between him and Leach, 
and his neglect and refusal to put petitioner in possession thereof.” 

The allegations appear to us to be sufficient to authorize the introduction of 
the proof offered by the plaintiff. If the pretended claim against Leach had no 
existence, the defendant was bound for the $491 12, under his obligation of war- 
ranty—for he who sells a debt or incorporeal right, warrants its existence at the 

time of the transfer, though no warranty be mentioned in the deed. C. C. 2616. 
: The law also imposes upon the vendor the obligation of delivering the thing 
sold. ©. C. 2450, 2637. 

If he refuse to comply with his obligation, he thereby waives a formal putting 
in mora by such refusal. The party is not required to demand performance of 
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him who has already expressly refused to perform his obligation—for lex nemi- 
nem cogit ad vana. 3 Rob. 358; 18 La. 513. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that this case be remanded to 
the lower court for a new trial, with instructions to permit the plaintiff to intro- 
duce proof to sustain the allegations of his petition ; the defendant paying the 
costs of the appeal. 

Lanp, J., absent. 


Svuccession oF JoHNn Spivey. 


The Act of 1855, conferring upon Clerks of courts power to homologate accounts and tableaux of dis- 
tribution after thirty days notice, does not deprive the courts of the power, as previously exercised, 
to homologate such accounts and tableaux after ten days notice. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
Muse & Hardee, for opponent and appellant. C. McVea and J. B. Smith, 
for administrator. 

Merrick, C. J. “In the year 1838, John Spivey died, and Robert Bonner 
applied for letters of curatorship upon his estate. On the 8th of November, 
1838, he took the oath of office. In the year 1839, the curator obtained an order 
of sale, and sold most of the property, amounting in the aggregate to $1321. 
In the year 1851, about twelve years after he was appointed curator of this 
estate, Emily J. Spivey, the present appellant, aided and joined by her husband, 
Jacob Heitzler, brought suit against him to make him account for his curatorship, 
alleging herself to be the only surviving heir of her deceased father, John Spivey. 
Service of this petition was made upon Bonner in February, 1851. After this 
no proceedings were taken until January, 1856, when S. Benjamin, as adminis- 
trator of Bonner, (who had died in the mean time), filed an answer, in which he 
plead the general issue. 

“ A trial of these issues resulted in a judgment, which was signed on the 6th of 
February, 1858, decreeing the plaintiff to be the heir of the deceased John Spivey, 
and ordering S. Benjamin, Bonner’s administrator, to file an account of the estate 
of said Spivey, and to account to said Emily for all the assets and moneys of said 
estate, as the only surviving legal heir. On the 7th July, 1859, more than a 
year after this order was made, S. Benjamin filed the account, together with a 
petition asking for the heirs to be cited; on the same day he obtained the follow- 
ing order from the Clerk upon his petition, to-wit : “ Let the account which ac- 
companies petition be duly published in the American Patriot ; and let the heirs 
of John Spivey, if any there be in the parish of East Feliciana, be duly cited to 
appear and show cause why said account should not be homologated and made 
the judgment of this court, and the administrator be discharged from all liability 
on account of the same.” 

“ A decree was signed on the 4th of August, homologating this account. And 
on the same day, Emily Spivey, aided and joined by her husband, filed a motion 
for a new trial, in which motion she set up various grounds of error in the decree 
of homologation. The first ground set up is, that the decree was premature, 
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having been rendered without any service in accordance with the order obtained ; a ——1 oF 
VEY. 


and she being the only legal heir, that any homologation without citing her would 
in no manner be binding upon her. That the account was only published ten 
days instead of thirty, as required by law. She further alleges, as grounds for a 
new trial, that the administrator had not accounted for the whole of the property 
as per inventory ; and that his vouchers were allowed by the court without proof ; 
that the notes of said deceased, which the curator pretends to have paid, she does 
not believe to be genuine. 

“ She further alleges, that some of the credits are entirely spurious, and that 
no such amounts were ever paid by the curator, and in fact, no receipt appears 
upon a single voucher. A bill of exception was reserved to the refusal of the 
court to grant the motion.” 

The appellant contends in this court, that she was entitled to notice, by cita- 
tion, of the filing of the account; both because it was so ordered by the Clerk, 
and because it is required by law, and that the account could be homologated 
only after thirty days notice. The Act of 1855, relative to Clerks, confers upon 
them power to homologate accounts and tableaux of distribution on the first 
Saturday of every month. But this power is coupled with the condition that the 
heirs residing in the parish should be cited, and the account notified for thirty 
days. See Acts 1855, p. 51, secs. 8 and 9. This provision of law does not take 
from the courts the power to homologate the like accounts and tableaux of distri- 
bution, as previously exercised, nor does it require that the publication should be 
made in such case in any other manner than provided by law. The statute ex- 
pressly exempts from repeal the Articles of the Civil Code and Code of Practice 
on the same subject. See sec. 31, p. 54. 

The Civil Code requires but ten days publication of the account and tableau. 
C. C. 1058, 1172. 

The notices published in the paper in this case called upon all persons to show 
cause why the account should not be homologated in ten days. The account 
itself had been filed under a decree provoked by the appellant in a regular suit 
instituted by her, but not within the delay allowed by such decree. 

The appellee had a right to cause his account to be homologated by the Judge 
in open court after ten days notice. The notices actually published, were in this 
form. It does not appear to us, that the clause in the order of the Clerk, direct- 
ing the resident heirs to be cited, could vitiate the publication. The Clerk could 
not have homologated the account, without such citation. But the powers of 
the District Court holding its terms at stated periods, or after due publication, 
are not so restricted. It may homologate, after ten days notice in the newspaper 
of the filing of the account. 

The motion for a new trial is not even accompanied with an affidavit ; and 
instead of averring surprise on the ground of the want of citation and thirty days 
notice, the appellant rests her legal rights upon the face of the papers and the 
want of such citation and notice. 

The motion for a new trial was properly overruled. 

On inspection of the account and tableau of distribution, it will be seen there 
were matters subject to the action of the decree, and it cannot, therefore, be 
viewed as a nullity. How far it is conclusive upon the rights of parties, can be 
determined whenever it shall be pleaded as the thing adjudged. Lang v. His 
Creditors, 14 La. 237; 3 An. 384; 12 An. 338. 

Judgment affirmed. 

32 
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James C. Savace et al. v. Josern S. Wiiiams. 








Where the decree of the court recognizes the necessity of a sale of the property of an intestate, to 
pay debts due by his succession, and the perchaser is in good faith, his title cannot be questioned , 
although the debts might bave been paid by the future revenues of the crops. 

4 In an action for the partition of the effects of an ordinary partnership, brought by the surviving part- 
ner as administrator, where the deceased has left minor heirs, they cannot properly be represented 
by an attorney for absent heirs, and it is not competent for such administrator and attorney, with: 
out other parties, to obtain a valid decree for a partition, and they are not proper parties to repre 
sent the succession in a sale to effect such partition. 

The administrator has the right to apply in good faith for the sale of property to pay debts, but he has 
no right to incumber such sale, by requiring the purchaser to buy other property than that of the 
deceased, nor to demand a larger proportion of cash than the wants of the succession may require ; 
and if he, himself, become the purchaser at such a sale, it cannot be maintained. 

Where the surviving partner in an ordinary partnership, is the administrator of the deceased part- 
ner’s succession, he has the capacity, by the express provisions of the Act of 1854, to purchase at 
a succession sale of his effects. 

Where property has been sold by an administrator, and for want of proper parties the sale is re 
scinded, it cannot be taken from the administrator. but must be left in bis hands to be administered 
according to law 

Where the representative of a succession claims a partition of property in which minors are inter- 
rested as benificiary heirs, whether residents or non-residents, they should be made parties or 
represented according to the rules prescribed for partitions. 


gee from the District Court of the Parish of Lafourche, Roman, J. 
tA = Michel & Koontz, for plaintiffs and appellants. Benjamin, Bradford & 
Finney, Bush, Beatty & Allain, A, Beatty and C. Belcher, for defendants. 

Merrick, C. J. James Savage, deceased, the father of the plaintiffs, and a 
resident of Alabama, and the defendant, Joseph S. Williams, were jointly inter- 
ested in an agricultural partnership in this State. 

On the death of James Savage, Williams obtained letters of administration on 
the estate of his deceased partner, and having had an attorney appointed to re- 
present the absent heirs, he filed his petition for a partition of the common pro- 
perty, and the sale of the other property of the succession, to pay debts. 

The whole partnership property was sold zn globo to the administrator, at its 
appraisement. The six slaves, the separate property of the deceased, were sold 
in the same manner. to one Jas. B. Mobely, and the next day transferred to the 
defendant, Williams. 

This suit has been brought to rescind the sale on several grounds. We shall 
proceed to notice those mentioned in plaintiffs and appellants’ brief, in the order 
in which they are presented. 

I. It is objected, that at the time the administrator applied for the sale, there 
were 10 debts, and no necessity for the sale of the property. 

So far as this question affects the sale of the six slaves, the separate property 
of the intestate, we are of the opinion, that where the decree of the court re- 
cognizes the necessity of the sale, and the purchaser is in good faith, his title 
cannot be questioned, although the debts might have been paid by the future 
revenues of the crops. But in this case the District Judge was satisfied of the 
existence of debts. 

II. It is contended, that if the sale be considered as ordered in the action of 
partition, the proceedings ave irregular and illegal; that Walliams could not 
bring the action as [administrator, and that Mr. Hall, attorney for the absent 
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heirs, could not stand in judgment to represent the minors. This point presents 
the real difficulty of the case. 

Williams and the deceased were ordinary partners. The action of partition 
was the communi dividundo and not the familia erciscunde. 

The petition of the sale of the property held in partnership, describes Wil- 
liams as administrator, and states that: “ Petitioner claims a partition of said 
partnership effects, and avers that a partition in kind cannot be effected, as said 
effects cannot be conveniently divided, as diminution in value, loss and inconve- 
nience, would thence result to all parties interested.” 

In another place he says, the common property “should, for the purposes 
aforesaid, and as required by them, be sold for cash, $40,000, the purchaser to 
assume the debt due the Bank of Louisiana, of $42,500, and interest payable 
according to the terms and conditions of the loan, and the residue on a credit of 
one, two, three, four and five years.” 

It would thus seem, that the action was realy intended as an action of par- 
tition. 

It then becomes important to consider whether it was properly brought. 

Were it not for other provisions of the Code and the adjudications, we might 
suppose that the attorney for the absent heirs could stand in judgment in a pro- 
ceeding where the administrator was personally interested, to demand a partition 
of property held in common with the intestate. See C. C. 1204, 1213, 1654, 
1655. 

But it seems, a partition cannot be demanded except all parties in interest, are 
parties to the suit, and properly represented. 17 La. 346; 4 An. 56 and 260. 

In the case of Hooke v. Hooke et al., it seems to be conceded that a curator ad 
hoc might represent the absent minor. 6 La. 472. And it was contended in the 
ease of Berluchaux v. Berluchaux, 7 La. 544, where it is held that a tutor ad 
bona, was a proper party under Art. 1092 C. C. 

The Act of 16th of February, 1825, relative to the action communi dividun- 
do, provided expressly that a curator ad hoc should be appointed for such defen- 
dants as may be minors or absent persons, and that the person so appointed, 
should defend the suit. 2 Moreau, page 296, sections 3 and 4. Arts. 295 
C. C. and 115 and 116 Code of Practice, seem also to indicate a curator ad hoc 
or ad lites, as the proper person to represent the absentees, while 1252, 1266 and 
1299, presuppose a tutor has been made a party where the minors are not eman- 
cipated. 

Article 1092 C. C., already cited, speaking of vacant and intestate succes- 
sions, says : If the heirs who are absent be minors, the appointment of a curator 
of absent heirs does not take place, and the succession is administered by the 
tutor or curator ad bona, who must be appointed for the minor according to law 
and the modification established in the section relating to the benefit of inven- 
tory. 

Article 115 C. P., speaking of persons against whom actions may be brought, 
says generally : “If the minor be absent, the suit must be brought against his 
curator ad lites, who shall answer both in his own name, and that of the minor.” 

So Art. 946: “If the father and mother of a minor reside out of the State, 
and are not represented in it, and the minor be also absent, he may be provided 
with a tutor or curator by the Judge of Probates of the place where he has 
interests to assert or defend.” 

Art 963 provides for the appointment of curators of absent persons. 













































SUPREME COURT OF LOUISIANA, 





The next Article, viz, 964, says : “ The above provisions shall not be so con- 

Wnuaus.  strued as to prevent persons having claims against a minor, or a person absent, 
from pursuing the same previous to a curator or tutor having been appointed as 
above prescribed ; but in such cases, the person so claiming must, in his petition, 
pray the court to which it is addressed, to appoint a tutor or curator ad hoc to 
defend the minor or absent person in the action.” See also Code of Practice, 
Arts. 194 and 195. 

Now, in the action of partition, the rights of the parties are adverse to each 
other ; one may wish and have a right to sell for cash, as the plaintiff did in this 
ease. Others may desire a sale on time, and it is for the District Judge to order 
the sale where there are minors, on the advice of a family meeting, accordingly. 
C. C. 1263, 1264, 1265. 

Minors may also be authorized by a family meeting to purchase. Then the 
accounts are to be stated, deductions made, and the lots to be drawn. It does 
not seem to be within the duties of the attorney appointed to represent the ab- 
sent heirs, when a curator of a vacant estate or administrator is appointed, to 
attend to these duties. Neither does it seem to us competent for the adminis- 
trator and such attorney, without other parties in the same proceeding, to obtain 
a valid decree for a partition ; und if not, then there were not the proper parties 
to represent the succession for the sale to effect a partition, for such sale is but an 
incident of the partition. 

Again: if it be said that notwithstanding the language of the petition, it was 
really a proceeding to pay debts, and, therefore, the administrator had authority 
to apply to sell for such a purpose, and a sale thus made must be protected by 
the decree, it may be successfully answered. If is true, the administrator has the 
right to apply in good faith for the sale of property to pay debts, but he has 
no right to incumber such sale by requiring the purchaser to buy other property 
than that of the intestate, nor to demand a larger proportion of cash than the 
wants of the succession may require. As a partner in a suit for a partition, 
with proper parties, W7llrams had the right to require $40,000 in cash, if his in- 
terest in the property amounted to so much, and also that the whole property 
should be sold, if it could not be divided in kind. But as administrator, he had 
no such right. If there were not otherwise sufficient funds to pay debts, it was 
his duty to sell the undivided interest of the deceased partner in the plantation 
and slaves, for such terms as would, while paying the debts, be most advantage- 
ous to the estate. And in this case, had it even been required that so large a 
sum as $20,000 should be raised in cash on behalf of the estate, it might be as- 
sumed as probable, that there might have been found a much larger number of 
bidders, with $20,000 in cash on hand, than were present at the sale with 
$40,000, and more persons might be supposed ready to buy an estate estimated 
at fifty thousand dollars, than at one hundred thousand dollars, and thus a greater 
competition would have been produced. It is possible, if this course had been 

pursued, that the administrator would not have found an opportunity of selling 
the undivided half the estate purchased, at an advance of $8,315. 

Viewed as a partition, as alleged by defendant, the proceeding cannot be main- 
tained for want of parties. 

Viewed as a succession sale, it cannot be maintained in the hands of the ad- 
ministrator as purchaser, because he could not embarrass and prejudice the same, 
by imposing the condition that his own property should be sold with that of the 
succession, and that $40,000 of the price should be cash. 
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We have looked into the act of sale from the defendant, Williams, to Britton, AGE 
and do not find that the former undertook to se!l the particular one undivided Wu. 
half of the plantation, slaves, &c., which he had acquired at probate sale, but 

an undivided half thereof. As he was the owner in his own right, of one undi- 

vided half, there is no reason to disturb Britton in the possession of the property 

acquired by him. ‘The undivided half still in the hands of Williams, must be 

declared to belong to the Succession of James Savage, deceased. 

ILI. This objection has been already considered. 


ayn Ch alllite 
+ hen 


IV. It is again urged, that the administrator, acting in a fiduciary capacity, 
could not buy property under his administration, at a sale provoked by himself. 
The Act of the Legislature passed a few days before this sale, removed the dis- 
ability. The Act took effect from its passage. Mr. Williams, being a partner 
in “an ordinary partnership” with the deceased, had the capacity, by the ex- 
press provisions of the Act to purchase. See Acts of 1854, p. 155. 

If Mr. Williams were a member of the Legislature which passed this statute, 
as asserted, it would not deprive him of its benefit. It was the law of the land. 

As he might have bougit the six slaves himself, it is idle to inquire whether, 
as to them, .Wobe/y, was or was not a person interposed. 

The property in the six slaves, as already said, must be decreed to belong to 
the said Williams and his vendee, because the administrator had the capacity to 
purchase, and they were properly sold to pay debts. 

The plaintiffs in this action, who sue to rescind said sale of the common pro- 
perty, cannot take the one undivided half of the same from the administrator, but 
it must be left in his hand, to be administered according to law ;“and when he 
files his final account, he can be held to account for such revenues as may be due, 
and he can obtain payment or credit for all legal disbursements on account of the 
estate. 

It is, therefore, ordered, adjudged and decreed by the court, that the plaintiff's 
demand for said six slaves named Rosa, Amelia, Enoch, By, Jefferson, and Aman- 
da, be rejected, and the defendant and his vendee quieted in their title to the 
same ; and it is further ordered, adjudged and decreed, that the one undivided 
half of said plantation and slaves held in common between said Joseph S. Wil- 
liams and said James Savage, deceased, and described in the invevtory of his sue- 
cession, be declared null and void, and that said undivided half be held to be still 
in the hands of said Joseph S. Williams for administration, and he is hereby 
directed to administer upon the same according to law ; and it is further ordered, 
adjudged and decreed, that the suit be dismissed as to said Francis Webb, as in 
case of a nonsuit, and that there be judgment in favor of the succession of the 
said Alvin S. Britton ; and that said last mentioned succession and said Webb 
recover their costs; and it is further ordered, that the plaintiffs recover their 
costs against said Joseph S. Williams in both courts. 


Same Case—Ow a RE-HEARING. 


Merrick, C. J. There is a petition for a re-hearing in this case. 

It is urged, in substance, that the succession of Savage was vacant, and that 
the heirs were unknown ; that Williams was entitled to a partition, and yet, if 
the decision made hy us is law, a partition could not take place, because a cura- 
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tor ad hoc could not be appointed to an heir whose name was unknown ; or if the 
partner did sue for a partition, and it turned out that the unknown heirs were 
majors, the proceedings would be valid; if minors, null. 

The question for our decision is not so much what is convenient or inconye- 
nient in making a partition, as it is what is the law. 

The Act of 1842, reénacted in 1855, declares that the successions of persons 
domiciled out of the State, leaving property in this State at their demise, shall 
be opened and administered upon as are those of the citizens of the State; and 
the Judge before whom the succession shall be opened shall proceed to the ap- 
pointment or confirmation of the officer to administer it under the name and in 
the manner pointed out by existing laws. Acts 1855, p. 398; Phillips’ Dig. 539, 

The Act of 1848, reénacted the same year, accepts for minors such succes- 
sions as fall to them with the benefit of inventory, and such acceptance by opera- 
tion of law is declared to be equivalent to a formal acceptance. See Acts 1855, 
p- 444, sec. 16; Phillips’ Dig. 339. 

In view of these two statutes, it is difficult to believe that the Legislature con- 
templated any distinction between resident or non-resident minor heirs. The sue- 
cession is accepted with the benefit of inventory as to all. 

It would then scem, that where the representative of a succession claims a par- 
tition of property in which minors are interested, as beneficiary heirs, adversely 
to them, they should be made parties or represented according to the rules pre- 
scribed for partitions. 

As to the other matters argued in the petition for a re-heariug, we think they 
have been sufficiently coasidered. 

Re-hearing refused. 


ORDER CORRECTING A CLERICAL ERROR IN DECREE. 


Merrick, C. J. Whereas in this case it is manifest that a clerical error has 
intervened in the decree in the omission of the words “ said sale of,” after the 
words “it is further ordered, adjudged and decreed, that the,” and before the 
words “one undivided half of said plantation,” &c.; it is ordered, that this, our 
explanation of said error. be certified with the decree. 

Lanp, J., absent. 


Tueres, H. Sweutser v. Mrs. L. H. Brancuarp. 


During the pendency of a suspensive appeal, the power of the District Court to order the sale of pro 
perty, is superseded, and such a sale would be void. 

Where the court has ordered the sale of property on terms of credit, and it is sold for cash, the sale 
would be void for want of an order of sale. 

The executrix being invested by law with powers of administration only, could net ratify a sale which 


was void for want of a proper order to sell. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
ye W. D. Hennen, for plaintiff. E. Rawle, for defendant aad appellant. 
Merrick, C. J. “The petitioner states that she is the executrix of Levi 
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Smelser ; that, for a long time after the death of her husband, she was confined 
in prison, and compelled to leave the administration of the affairs of the estate 
to others, and that its interests were greatly jeopardized and threatened with a 
complete sacrifice, through the gross mismanagement and carelessness of the said 
agents. The executrix also states, that, amongst other property, there belonged 
to the said estate a certain lease of certain houses in Tchoupitoulas street, which 
said lease was to terminate, by its terms, eight years after its date, to wit, Ist of 
November, 1852; and, at the expiration thereof, the lessee or said estate was to 
beentitled to receive and claim the estimated value of said houses from the les- 
sor, Mrs. Blanchard. 

“The petitioner then alleges, that a petition was filed in her name, by her at- 
torney, Mr. Browne, setting forth the necessity of selling said lease, and that an 
order was granted by the court ; the property was offered, but not sold ; that, 
afterward, on the 11th of December, 1855, Todd & Co., creditors, took a rule on 
the executrix, which was excepted by the said Browne, to show cause why pro- 
perty of the estate should not be sold to satisfy their claim, and the rule was 
made absolute. 

“ Petitioner complains that no property whatever was specified in said rule, 
nor in the judgment ; that a copy of the judgment, making said rule absolute, 
was delivered to Beard, auctioneer; and on the 27th of December, 1855, the 
auctioneer pretended to sell the lease, for the price of one dollar, to Mrs. Blan- 
chard. 

“ The executrix further states, that no order for the sale of said property was 
ever rendered by the court ; that no property was specified in said rule, nor in the 
judgment ; nor was the application made in the name of petitioner by her said 
agents, as they should have done, to have some specific property sold. 

“The petitioner prays that the sale of said lease be declared null and void, 
and that Mrs. Blanchard account for receipts, &e. 

“The defendant denies all that is not admitted ; states that she is owner of the 
lease, and in possession one year and eleven months at the time of service of the 
petition.” 

Judgment was rendered in the lower court, rescinding the sale of the lease, on 
the executrix paying the defendant $500, and the latter appeals. 

The executrix at one time applied for the sale of the lease, and the same was 
ordered by the court to be sold by J. A. Beard, auctioneer, for one-fourth cash, 
and balance on a credit of six months. No sale was effected under this order. 

Subsequently, S. WM. Todd & Co. obtained an order on a rule against the exe- 
eutrix, requiring her to sell property for the payment of debts. ‘This order was 
general; no property was pointed out, no terms were fixed, and no auctioneer 
was empowered to make the sale, and a suspensive appeal was taken from the same. 

Nevertheless, pending the appeal, the Clerk issued a commission to sell, and J. 
A. Beard, the auctioneer, sold the lease for cash, and the same was bought in by 
the defendant, for one dollar. This sum appears to have been paid over to the 
executrix, for it figures in the account. 

The auctioneer was without authority to sell. During the pendency of the 
suspensive appeal, the power of the District Court to sell, was not only super- 
seded, but that court had made no order to sell the lease for cash. 

If the appellant refer to the decree upon Todd & Co.’s rule as authority, that 
merely directed the executrix to take steps to sell. If she refer to the first order, 
and that can be considered still in force, it will not justify the sale, because the 
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¥ terms were different, viz, one-fourth cash, and the remainder on a credit of six 
Buaxcuarp. months. 

The sale, then, was void, for want of an order of sale. Robert v. Brown, 14 
An. 597. 

But it is supposed that the receipt of the price by the executrix, amounts to 
a ratification of the sale. 

The executrix being invested by law with powers of administration only, could 
not ratify a sale void for want of an erder to sell, and the tender of the price as 
a prerequisite to the action, does not seem in the present case to be absolutely 
essential, as an account is to be adjusted between the parties. Robert v. Brown, 
14 An. 597. 

The appellee prays for an amendment of the judgment by reducing the amount 
allowed by the District Judge for insurance, taxes, &c., &c., by striking there- 
from the premiums paid for insurance. The clause in the lease is somewhat am- 
biguous, but as the policies of insurance taken out by the defendant could not 
have benefited the succession in the event of the distruction of the houses built 
by Smelser, to which this clause in the lease appears to refer, we think the amount 
of the premiums, viz, one hundeed and sixty-two dollars, less one dollar, the 
price of the lease, ought to be deducted from the $556 27, allowed by the Dis- 
trict Judge. See Farrell v. Klumpp, 13 An. 311. 

We attach no importance, it will be perceived, to the unfounded allegations 
that the agents of the plaintiff were unfaithful, and rest the case upon very dif- 
ferent grounds. 

The affirmance of the judgment will only settle the right of the parties to the 
date of judgment appealed from. 

It is, therefore, ordered, adjudged and deerced by the court, that the judgment 
of the lower court be amended, by reducing the sum allowed the defendant from 
$556 27, to the sum of three hundred and ninety-five dollars and twenty-seven 
cents, and that the judgment, so amended, be affirmed ; the appellant paying the 
costs of appeal—and that the rights of the parties accrued or acquired since the 
date of the judgment of the lower court be reserved to them. 

Bucuanan, J., took no part in the decision of this case. 



































A. Broruer, Syndic, v. Dennis Cronay. 


Although the vendee may have good cause for suspending the payment of the price, in order to re- 
lieve himself from the payment of interest, which was stipulated, he is required to make a deposit 
of the price. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Benjamin, Bradford & Finney, for plaintiff. J. McConnell, for defendant 
and appellant. 

Durret, J. The defendaut contends that he owes no interest on the price of 
the land by him acquired at the public sale of Peter Conrey’s estate, pending his 
suit against the Succession of McDonogh et al., reported in 12 An. 269. 

It is true, that if the buyer has just reason to fear that he shall be disquieted 
in his possession, (and it is admitted that such fear did in this instance exist,) he 
may suspend the payment of the price. C. C. 2535. But even in such a case, 
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the vendee, in order to relieve himself from the payment of interest, is required 
to make a deposit of the price. C. C. 2536, 2537. 

The fact that the syndic in the suit against McDonogh et al., sought to have 
the adjudication declared null, did not authorize the plaintiff to keep both the 
price and the property ; had the purchaser accepted the deed of sale and com- 
plied with the terms and conditions of the public adjudication, no such demand 
would have been made. C.C 2539. 

It is no answer, that the land in question produced no fruit ; in the first place, 
beeause the payment of interest was stipulated ; and in the second place, because 
real, or landed property, is always susceptible of producing fruits. C.C. 2531; 
Caldwell v. His Creditors, 9 La. 267; Acts of 1852, p. 95. 

Judgment affirmed, with costs. 

Lanp, J., absent. 


O. Tatamon & Dessommes v. Jonn Myers. 


Where a note payable to order is tray ‘erred by special endorsements, the party who sues on it must 
prove the special endorsements to» title him to recover. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
J. L. Tissot, for plaintiffs. Race & Foster, for defendant and appellant. 

Voorutes, J. The plaintiffs sue as holders of a promissory note drawn by the 
defendant, John Myers, to the order of O. Talamon. There are two special en- 
dorsements : the first by O. Talamon to O. Talamon & Co. ; and the second by 
O. Talamon & Co. to the plaintiffs, O. Talamon & Dessommes. 

The only question presented is whether the petition should have disclosed or 
alleged these special endorsements, and proof administered of their execution. The 
District Judge admitted the note in evidence, overruling the objections of the 
defendant, who thereupon took a bill of exceptions. 

It was incumbent on the plaintiffs, if not to allege the endorsements, at least to 
prove them. 2 Greenleaf Evidence, 2163 ; 5 An. 642, Ferguson, Adm’r, v. King, 
Curator; 13 An. 457, S. Robb & Co. v. Bailey; 10 An. 460, Clannon v. Cat- 
houn. 

It is, therefore. ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and that the plaintiffs’ demand be rejected as in case of 
nonsuit, with costs in both courts. 

Lanp, J., absent. 
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Turrs & Hoparr et als. v. T. J. Casey. 


The decision in the case of Levois v. Gerke, 12 An. 828, atlicmed, to the effect that the proceeding by 
sequestration, under the Act of 1826, against the property of an insolvent who has absconded, is 
a different and distinct proceeding from that under the insolvent laws for a forced or voluntary sur- 
render. i 

A creditor who has proceeded by way of attachment, prier to the proceciling by sequestration, ac- 


quires a privilege on the property attached, and a preference over the other creditors, 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
A Semmes & Labatt and G. LeGardeur, for opponent and appellant. Benjamin, 
Bradford & Finney, Durant & Hornor, Bonford, Singleton & Clack and Mott & 
Fraser, for appellees. 

Coie, J. On the 22d of April, 1858, Abrams, being a creditor of T. J. Ca- 
sey, Who had absconded from New Orleans, caused to be issued the first attach- 
ment, and property belonging to Casey personally was seized under this writ, 
which produced at the sale $3,251 85. 

On the 27th of April, 1858, before Abrams had obtained judgment upon his 
claim, three creditors of the firm of which Casey had been a member, filed a pe- 
tition under the 6th section of the Act of 29th of March, 1826, entitled “ an 
Act supplementary to an Act entitled ‘an Act relative to the voluntary surren- 
der of property, aud to the mode of proceeding, as well for the direction, as for 
the disposal of debtors’ estates, and for other purposes.’ They represented that 
Casey was estabiished in business in New Orleans, as a merchant and trader, till 
about the 20th of April, 1858, when he absconded, in order to avoid the pay- 
ment of his debts. and pray for a sequestration of his property, and that his 
creditors may be called to appoint syndics. to be put in possession of his proper- 


” 


ty by way of forced surrender. 

The order was granted, a meeting was held, and Heary Reashaw was appointed 
and qualified as syndic of the creditors of Casey. 

A tableau of distribution having been filed by the syndic, Abrams opposed its 
homologation, and prayed that the tableau be amended by placing him as a cred- 
itor for 34.900, with five per cent. interest from 12th of April, 1858, and as a 
privileged creditor, to be paid to the exclusion of other creditors, for the sum of 
$3,251 81, to be paid out of the proceeds of the property that had been attached 
by him. 

The District Court granted him his claim, but without any privilege, and he 
has appealed. 

Opponent maintains in this court, that previous to the passage of the Act of 
1826, no law existed in Louisiana, empowering the creditors of a debtor, who 
had fled from the State, to seize his property and distribute it ratably among the 
mass of his creditors; that anterior to its enactment, an absconding debtor's 
property was liable to attachment, and a privilege could be obtained by an at- 
taching creditor, over others less vigilant. 

That if the Act of 1826 has been repealed, it will follow that the law now 
stands precisely as it did prior to the passage of the Act of 1826, and the at- 
tachment of Abrams must be sustained and his claim paid by preference. 

Opponent admits that this controversy presents the same questions which arose 


in the case of Levors v. Gerke, reported in 12 An, 829. 
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This court, in that case, decided, on a re-hearing, that the 6th section of the 
Act of the 29th of March, 1826, (Session Acts, p. 140,) which provides for a 
sequestration of the property, and a meeting of the creditors of any merchant or 
trader who shall abscond or conceal himself, in order to avoid the payment of 
his debts, is still in force. 

If the court erred in the interpretation given to the legislative will, by decree- 
ing this statute to be still in force, it has been in the power of the Legislature to 
have corrected the error. Two sessions of the Legislature have been held since 
that decision, and the Legislature have not passed any Act repealing this statute. 
Under these circumstances we consider it unnecessary to examine again the ques- 
tions determined in Levors v. Gerke. 

2. As this statute is in force, its effect is to deprive opponent of the right to 
be paid by preference, as the first attaching creditor. 

In Collins v. Duffy, 7 An. p. 40, this court said, it has indeed been often held, 
that process of attachment subjects the property attached to the payment of the 
attaching creditor. But the principle supposes that the debtor has the posses- 
sion of his other property for his other creditors. If he has made a cession of 
all his property to all his creditors, it has been always held, that the property at- 
tached follows the cession ; that the attaching creditor has no preference, but the 
syadic must distribute its proceeds equally among the creditors, if there be no 
lawful cause of preference. 

In the present case, Abrams had obtained the attachment, but had not a judg- 
ment upon his claim at the time of the meeting of the creditors of Casey and of 
the cession. We are, therefore, of opinion that Abrams hasno privilege by virtue 
of his attachment. Marr v. Lartigue,2 M. 98 ; Hanna v. Creditors, 12 M. 32; 
Fishe v. Vose, 3 R. 457. 

3. Opponent asks whether the required proof is to be found in the record, to 
show that Casey was a “ merchant or trader,” within the scope and meaning of 
the Act of 1826. 

In answer to this, it is sufficient to say, that the plaintiffs’ petition contains the 
allegation that Casey was a merchant or trader, and that opponent does not deny 
it in his opposition, but asks that the tableau may be homologated, after being 
amended according to his demand. 

As this question was not raised in the District Court by the pleadings of op- 
ponent, the latter cannot raise it in this court. 

Judgment affirmed, with costs of appeal. 


Same Case—Own a ReE-nEARING. 


Bucuanan, J. This was a proceeding by sequestration of the property of 
an absconding merchant or trader, by three of his creditors, under the Act of 
1826 ; which Act was held by us, in the case of Levois v. Gerke, not to have 
been repealed by the Act of 1855, relative to the. voluntary or forced surrender 
of property. 

The appellant, M. Abrams, had instituted a suit by attachment against Casey, 
previous to the sequestration issued in this suit, and had seized under said attach- 
ment, on the 22d of April, 1858, the household effects and furniture of said Ca- 
sey, then in his residence on Canal street, in the city of New Orleans. The pro- 
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perty thus seized was still under seizure when the sequestration was issued in 
this case. It was taken possession of, together with other property sequestered, 
by Henry Renshaw, appointed syndic at a meeting of Casey’s creditors, and was 
sold by him for the sum of $3,251 85, as appears from his tableau of distribu- 
tion filed in court. The appellant opposed the said tableau, claiming to be paid 
the proceeds of the property attached by him, by privilege. From a judgment, 
refusing such privilege, Abrams appeals. 

A preliminary question is raised in this court, which was not made by the 
pleadings in the court below, to wit, that Thomas J. Casey was not a merchant 
or trader, within the terms and meaning of the statute of 1826. 

The argument of the counsel of appellant on this point is, that it was not 
necessary for him to object to the proceedings on this ground ; but that it should 
have been shown affirmatively by the sequestering creditors, that their debtor, 
Casey, was a merchant or trader. 

Weare of opinion, that it was for the appellant, or any other party in- 
terested, to make the specific objection, and thus to have given the plaintiffs in 
the sequestration, or the syndic appointed by the creditors, an opportunity to 
prove that Casey was in fact a merchant or trader, as they have sworn, in suing 
out the writ of sequestration. ‘The question not having been raised in the court 
below, it might operate as a surprise upon the appellees, to allow it to be raised 
for the first time here, as no evidence can be offered in this court on the subject. 

We proceed, therefore, to examine the merits of the controversy, on the as- 
sumption that the proceedings of appellees have been regular under the statute 
of 1826. 

The case of Levois v. Gerke, 12 An. 828, is not to be understood as having 
assimilated the proceeding by sequestration under the sixth section of the Act of 
29th of March, 1826, to a surrender, either voluntary or foreed. That case was 
the subject of two decisions, as the report shows. In the first decision, it was 
held by the majority of the court, that the proceeding by sequestration of the 
property of an absconding debtor under the Act of 1826, came within the term 
of “a forced surrender of property,” and that inasmuch as it had not been re- 
enacted and incorporated in the Act of 14th of March, 1855, “ relative to forced 
surrenders and the mode of making the same,” it had been swept away by the 
repealing clause of the latter Act. 

But two Judges, composing a minority of the court, were of the opinion that 
the proceeding in question was not in effect either a forced or a voluntary sur- 
render ; and of that opinion was a majority of the court, upon a re-hearing 
granted. 

The doctrine, as finally settled in Levois v. Gerke, is, that the proceeding by 
sequestration under the Act of 1526, is a peculiar remedy, which supplies an hia- 
tus in our preéxisting legislation, and distinct from the insolvent laws, although 
pursued in the ulterior stages of the remedy, in a manner resembling the settle- 
ment of insolvent estates under the statutes relating to voluntary and forced sur- 
renders. 

We feel bound, therefore, to say, that the sequestration sued out by the plain- 
tiffs and appellees, did not take away or impair the rights acquired by the ap- 
pellant under his prior attachment. 

The appellant, by his attachment, acquired a privilege on the property seized, 
which entitles him to a privilege and preference over the other creditors of Tho- 

mas J. Casey. C. P. 722; 3 Rob. 106 and 276; 6 An. 444. 
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The attachment had not ripened into a judgment, at the time of the sequestra- 
tion. But the appellant has made, contradictorily with the appellees, proof of 
his debt satisfactory to the court below and to this court. 

It is, therefore, adjudged and decreed, that the judgment heretofore rendered by 
this court herein, be set aside and avoided ; and it is now ordered, adjudged and de_ 
creed, the the judgment of the District Court be amended as regards the appellant, 
Mordecai Abrams ; that the tableau of distribution filed by Henry Renshaw, syndic, 
be corrected, by placing thereon the said appellant as a creditor, for four thou- 
sand nine hundred dollars, with legal interest from 12th of April, 1858, until 
paid, and costs of said Abrams’ opposition in both courts, with first privilege 
and preference for three thousand two hundred and fifty-one dollars and eighty- 
five cents, proceeds of the property attached in the suit of said Abrams against 
Thomas J. Casey, and now in the hands of the syndie of Casey, appellee. 
Merrick, C. J., took no part in this decision. 


S. E. Herwie v. J. W. Beacn. 


It is not sufficient that the creditor, in a proceeding to arrest a debtor, should swear that all the facts, 
and allegations in the petition are true to the best of his knowledge and belief ; he must swear posi 
tively to the specific claim on which he sues, and to his belief of the truth of the other allegations 
in his petition. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
A Durant & Horner, for plaintiff and appellant. Hunton & Miller and Em- 
merson & Huntington, for defendant. 

Voorutes, J. The question presented is, whether it be sufficient, in a pro- 
ceeding to arrest a debtor, that the creditor should swear “ that all the facts and 
allegations in the petition are true to the best of his knowledge and belief.” 

The District Judge correctly decided that such an affidavit, coming from the 
party himself, did not meet the requirements of the law. 

The Code, Art. 214, requires the creditor to “ swear, in the petition which he 
presents to that effect to any competent Judge, that the debt or the damages 
which he claims, and the amount of which he specifies, is really due to him.” The 
215th Article declares that “the oath prescribed in the preceding Article may 
be taken, either by the creditor himself, or, in his absence, by his attorney in 
fact, or his agent. provided either the one or the other can swear to the debt, 
from his personal and direct knowledge of its being due, and not by what he may 
know or have learned from the creditor, whom he represents.” ‘This was amended 
by the Act of 20th March, 1839, p. 168, sec. 16, which provides that “in such 
case, it shall be sufficient for the agent or attorney to swear to the best of his 
knowledge and belief.” The law, as it now stands, has this difference between 
the oath of the party and the oath of his agent or attorney; the former must 
swear positively to the specific claim or debt which he sets up; whilst the latter’s 
affidavit, to the best of his knowledge and belief, is sufficient. In other respects 
the principal and the agent must make the same affidavit. 

In the case of Jewell et als. v. Jewell et als.,1 R. 317, the court stated: “ It 
appears to us that, on an indictment for perjury, those expressions “ to the best of 
his knowledge and belvef,” would not avail the traverser, if it were proved that 
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the material statements in the petition, were false to his knowledge...... the 
affidavit is as positive in point of law, as if the words “ to the best of his knowledge 
and belief” had been entirely omitted.” 

Without questioning in the least the correctness of that decision, which wag 
rendered in an injunction suit, we cannot extend its application to a case of ar. 
rest, where the lawgiver has expressed himself otherwise, and discriminated as to 
the nature of the oath, which even the creditor himself is to take. The agent 
may swear to the best of his knowledge and belief, with respect to the defendant’s 
indebtedness ; alter, when the party himself takes the oathi. 

Judgment affirmed. 

Lanp, J., absent. 


Same Case—Own an Appuiication For A RE-HEARING. 


Voorutes, J. In the application for a re-hearing, the plaintiff's counsel pre- 
sent two points which deserve to be noticed. 

It is contended that, inasmuch as the Act of March 20th, 1839, had no special 
reference to the remedy by arrest, but to all conservatory Acts, which may ac- 
company the demand,—the decision in this cause is, in point of fact, in conflict 
with the case of Jewell v. Jeweil. This would undoubtedly be the result, had the 
law, independently of the Act of 1839, required similar affidavits from the party 
for the writs of arrest and injunction. 

The Code of Practice, Art. 304, requires the party who enjoins to state “ un- 
der oath the facts which, according to his belief, render an injunction necessary.” 
But, for the arrest of the debtor, the creditor “ must swear, that the debt or the 
damages which he claims, and the amount of which he specifies, is really due to him 
and that he verily believes that the defendant is about to remove, &c.” In the latter 
case, the party must take an oath of a two-fold character ; he must swear posi- 
tively, as to the debt, and to his belief as to the balance ; whilst in the former, it 
is sufficient for him to take an oath as to his belief, with regard to all the allega- 
tions in the petition of injunction. Hence it is, that there cannot be the slightest 
conflict between this case and that of Jewell v. Jewell. 

The appellant’s counsel further contend that the Act of 1839, in laying down 
the rule that must govern the agent’s affidavit, is not exclusive as regards the 
oath to be taken by the principal. “The amendment, therefore,” say they, “ does 
not touch the affidavit of the principal, but leaves it as it was befote the Act of 
1839 was passed.” ‘his is exactly what we have decided ; and, having ascer- 
tained that the plaintiff's affidavit for the defendant’s arrest was not a com- 
pliance with the Code of Practice, upon this subject, we disinissed the action. 

Re-hearing refused. 
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Succession oF Sr. Juuien Tournittoy.—Jurien Tourntioy, Fils, v. 
Mary Tournittox, Wife of Cotrman. 


The child is bound to collate, in the partition of the succession of his father, the amount of his debts 
assumed by his father and paid by the succession. 

Money paid by the grand-father for the tuition of his grand-children, although he gives his note or 
draft for the amount, must be collated by the child at the partition of his father’s succession. 


PPEAL from the District Court of the Parish of Assumption, Roman, J. 
J. H. Isley, for plaintiff and appellant. Mulls & Leblanc, for defendant. 

Bucuanan, J. It is admitted of record, that the mortgage debt of the appel- 
lant, Julien Tournillon, of the 5th of April, 1849, and the mortgage debt of his 
father, St. Julien Tournillon, deceased, were included in and constituted the con 
sideration of the mortgage debt of the 23d of April, 1855 ; the whole of which 
latter debt has been paid by the estate of St. Julien Tournillon. 

The District Judge correctly ruled that the appellant was obliged to collate, in 
the partition of his father’s succession, the amount of his own debt to John Lear, 
thus assumed by his father, and discharged by his father’s succession. C. C. 1306, 
1307, 1308, 1321, 1322, 1323, 1324, 1326. 

It is contended by the counsel of appellant, that the assumption of the son's 
debt by the father was a contract of the latter, for a valuable and sufficient con- 
sideration, passing from the son to the father, which exempts the former from the 
charge of collation. But this argument has no foundation in the facts of the 
case. It leaves out of view, that by the contract of the 23d of April, 1855, the 
father became security for a debt of the son, as well as the son for a debt of the 
father Nay more, the father, by that contract, was accepted as a new debtor in 
the place of the son, by the creditor of the son. The pretension which is here 
set up on behalf of appellant, amounts to no less than a charge of a commission 
of twenty-five per cent. for endorsing a note for the accomodation of the maker 
of the note :—the consideration of the note being itself, to the extent of one- 
fourth, an antecedent debt of the endorser himself! 

The statement of such a charge, is its refutation. 

The judgment of the court below in relation to the charge of wages of slaves 
of Julien Tournillon, fils, for the year 1856, is sustained by the evidence. 

The item of $393 for money paid to U. S. Landry, is a proper charge against 
the appellant, being for the tuition of his daughters, although his father had 
given his note or draft for the amount. 

The appellee, Mrs. Coltman, has filed an answer to the appeal, by which she 
prays an amendment of the judgment in her favor, by reducing the item of three 
thousand dollars, allowed by that judgment to the appellant for his services as 
agent or manager of the plantation. 

The evidence shows that the parties agreed to leave the question of the appel- 
lant’s compensation to Mr. M. S. Bringier. The award of Mr. Bringier is con- 
tained in a letter, which, as the District Judge observes in his reasons for judg- 
ment, is obscure in its phraseology, and contains an apparent contradiction. A 
careful inspection cf this document does not, however, authorize us to say with 
confidence, that the interpretation put upon it by the District Judge, incorrectly 
expresses the intentions of the arbitrator. 
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SUCCESSION OF It is, therefore, adjudged and decreed, that the judgment of the District Court 
TOURNILLON. ri 

be affirmed. with costs. 
Durret, J., recused himself for cause of relationship to one of the parties. 






























Outver Patmwes v. Bernarp Kenpic. 


In the redhibitory action, where it is shown’ that the slave was so sick at a hospital as to render a 
bodily tender impossible, it is sufficient to show, that an offer, in writing, had been made to return 
the slave. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
M. M. Cohen, for plaintiff. Semmes & Labatt, for defendant and appel- 
lant. 

Bucuanay, J. This is an action of redhibition for sickness of a slave sold by 
defendant to plaintiff’s vendor, with full guarantee, within one year prior,to the 
institution of suit. By the terms of the conveyance to plaintiff, he was subro- 
gated to his vendor's action of warranty against defendant. 

The existence of the redhibitory malady at the time of the sale, to the know- 
ledge of defendant is proved. 

The only question raised by the argument in this court, is the sufficiency of 
the tender made before suit instituted, as alleged in the petition. 

The proof of this tender consists in two letters, written by plaintiff and his 
counsel. The delivery of the letter dated 30th of November, 1857, to defen- 
dant, on the day of its date, is admitted. It reads as follows: , 4. g “"" 

* New Orreans, November 30, 1857. 

“ Mr. B. Kendig : 

‘ Sir—I now hereby tender to you the slave Clara, or Hager, purchased by 
me from R. R. Rhodes, to whom you sold her, by act passed before James Gra- 
ham, Notary Public, on the 23d of December, 1856, fully guaranteed, and who 
subrogated me to all his rights and actions of warranty against you. Said slave 
is now at Dr. Stone’s hospital, subject to your order, and I am ready to deliver 
her to you at any time and place you may designate. I also ratify the letter of ry 
counsel, M. M. Cohen, Esq., to you, under date of November 19, 1857, claiming 
a rescission of sale, and a return to me of the purchase money, with interest, 
and all costs, damages and expenses, and tendering to return to you said slave. 

“ Respectfully,” &c.” 

The proof of tender is sufficient. It is proved by Dr. Anfouz’s testimony, 
and by the documentary evidence introduced, that the slave was under treatment 
in Dr. Stone's hospital, and so sick as to render a bodily tender of her to the de- 
fendant, out of the question, consistently with prudence or humanity. Cottle v. 

Wilson, 1 An. 4; Dixon v. Chadwick, 11 An. 215. 

Judgment affirmed, with costs. 

Lanp, J., absent. 
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Where the testator had directed his slaves after a certain period to be emancipated and sent to Africa, 
and some of them were held in indivision with his partner, who refused to give his consent to the 
emancipation, and became the purchaser from the heirs of their undivided half of the negroes— 
Held : That the provisions of the will in regard to such of the testator’s negroes became inopera 
tive. 


PPEAL from the District Court of the Parish of Ascension, Duffel, J. 
P. Soulé, for plaintiffs. Elmore & King and Benjamin, Bradford & Fin- 
ney, for defendants. 

Bucuanan, J. ‘By the last will and testament of Stephen Henderson, made in 
1837, and probated in 1838, it was provided (Art 6, note to page 459 of the 5th 
Annual Reports,) that the slaves upon the various plantations of the testator, : 
and which belonged to himself individually, should be sent to Africa, as free per- 
sons, with an outfit of one hundred dollars each, at stated periods, within twenty- 
five years after his death. 

And the 8th Article of the same will (p. 460 of the 5th Annual, in note,) con- 
tains the following disposition : . 

“ Some arrangement must be made with Henry Doyal, who is one half owner 
of the Mount Houmas plantation and slaves, by selling the land to him at the 
end of the first five years; he in the meantime must liquidate his account at his 
leisure, paying no more interest upon any balance that may be due to my estate 
than six per cent. per annum. The negroes upon the Houmas estate to be eman- 
cipated upon the same conditions as those upon the other plantations, one-half of 
them being already my property. Mr. Doyal would, no doubt, make an agree- 
ment with the executors for those belonging to him.” 

From the first sentence of this Article, it would appear that the slaves, as well 
as the plantation belonged to the testator and to Doyal, jointly, each for an undi- 
vided half; while from the last sentence it would seem that a portion of those 
slaves belonged to Mr. Doyal solely. 

The fact is, as shown by the subsequent proceedings of the parties interested, 
that the first statement was the correct one. Each and every slave attached to 
the Mount Houmas plantation belonged jointly to the two partners in the plan- 
tation, Henderson & Doyal. The testator evidently contemplated that Doyal 
would agree that the slaves thus jointly held, should be sent to Africa. But in 
this he was mistaken. Doyal positively refused to give his consent to anything 
of the kind ; as appears from the following extract from a notarial act signed by 
the said Henry Doyal, bearing date of the lst June, 1839, which is in evidence ; 
and the said Henry Doyal has further declared that, whereas the said late Stephen 
Henderson did, by the said last will, direct his testamentary executors to make 
some arrangements with him, the said Henry Doyal, and to pay him a certain 
sum of money to consent and permit that all the slaves attached to the Mount 
Houmas plantation may be emancipated and sent to Africa in the manner and at 
the time provided by the last wiil of the said late Stephen Henderson, and that 
the said slaves receive each one hundred dollars ; now he, the said Henry Doyal, 
here declares, that he does hereby expressly refuse his assent to the execution of 
this, or of any part of the will of the said late Stephen Henderson, relative to the 
Bd 
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emancipation of the said slaves attached to the Mount Houmas plantation ; and 
that as owner of the undivided half of the said slaves, he ¢ bjects to their emanci- 
pation, and formally denies the right of the said late Stephen Henderson to eman- 
cipate any of the said slaves without his consent.” 

By the same notarial act, which contains the above recited clause, the heirs at 
law and residuary legatees of Stephen Henderson, who had been sent into posses- 
sion of his estate by decree of the Court of Probates of New Orleans, dated the 
24th May, 1839, sold to Henry Doyal the undivided half-interest of their ances- 
tor, Stephen Henderson, in the Mount Houmas plantation and in the slaves 
attached to the same (one hundred and sixty-nine in number), for the price of 
one hundred and twenty-five thousand dollars, in ten promissory notes, payable at 
different periods from one to five years from the date of the sale and of the notes, 
(1st of June, 1839.) 

Three of those notes are the subject of the present suit. 

The signature of Doyal to the notes is admitted ; but the defendants claim an 
allowance of twenty per cent. upon the appraised value of the slaves attached to 
the Mount Houmas plantation, and sold with said plantation by the notarial act 
of the 1st of June, 1839, in deduction of the three notes now sued upon, being 
one of the notes payable in four years from date, and two of the notes payable in 
five years from date of the said sale. 

This claim or pretension of the defendants is based upon the following clause 
of the notarial act of sale aforesaid : 

“ It is further agreed by and between the parties hereto, that the present sale 
is made and accepted on the condition, that in case the Court of Probates for the 
parish and City of New Orleans, or any court having competent jurisdiction in 
the matter, shall decide, that the undivided half of the slaves attached to the said 
plantation, and belonging to the estate of the said late Stephen Henderson, are to 
be sent to Africa in obedience to the last will of the said late Stephen Henderson, 
and are entitled to receive each one hundred dollars, the said Henry Doyal shall, 
as he does hereby bind himself, comply with such part of the judgment of said 
court on the subject, and that in such case, a deduction of twenty per cent. on 
the appraised value of the said slaves, as the same are appraised in the inventory 
of the said plantation and slaves made hy the Hon. Edward Duffel, Parish Judge 
in and for the parish of Ascension, on the 6th day of April, 1838, shall be made 
from the 1st installment of the purchase price of the said plantation and slaves, 
or from any other installment of the said purchase price, as the said parties may 
agree upon.” 

The condition contained in the above recited clause, did not suspend the pay- 
ment of the price of the sale, and the defendants have failed to show that the 
condition has ever happened. The decision of this court in 11th An. 543, relied 
upon by defendants’ counsel, was not “that the undivided half of the slaves 
attached to the plantation, and belonging to Stephen Henderson, are to be sent to 
Africa.” ‘The decision in 11th .\n. was professedly based upon the decision of 
our predecessors in 5th An., p. 468, that the 8th section of Henderson’s will, as 
to the liberation of the slaves on the Mount Houmas plantation, could only 
operate, if at all, upon such slaves, as by a partition in kind with Doyal, should 
be set off to Henderson's succession in exclusive ownership. 

We acted, in 11th Annual, upon this hint of our predecessors, and decreed, in 
a suit between Henderson's heirs and Henderson’s executors, to which Doyal was 
not a party, that all the slaves of which Henderson's estate was sole owner, either 
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at the time of Henderson’s death, or by partition in kind with Doyal, made since 
Henderson’s death, should be sent to Africa, provided they were willing to go. 

Now, so far from any slaves having been set off to Henderson’s succession by a 
partition in kind with Doyal, the evidence shows that the parties interested in 
those slaves have rendered such a partition impossible by the sale which has been 
made to Doyal of all the interest of the succession of Henderson in said slaves. 

There is a plea of prescription filed by defendants ; but it is proved that pre- 
scription was interrupted by written acknowledgements of indebtedness made at 
various times by Henry Doyal, with the avowed intention of interrupting pre- 
scription. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be affirmed, with costs. 


Same Case—Own a Re-HEARING. 


BucuanaN, J. In affirming the judgment of the District Court by our former 
decision rendered herein, it escaped our notice that the said judgment contained 
a clause which is inconsistent with the view that we have taken of the contro- 
versy between the parties. 

The clause referred to reads as follows : 

“Tt is further ordered, that the Houmas plantation and slaves be seized and 
sold according to law, to satisfy the amount due, as aforesaid, on the above 
recited mortgages, including the costs ; said sale to be made subject to the clause in 
the sale from the residuary legatees of the late Stephen Henderson to Henry Doyal, 
in relation to the emancipation of the undivided half of all the said slaves and their 
issue.” 

This portion of the judgment italicized by us is in direct conflict with the rea- 
sons assigned by this court for its decree, inasmuch as a partition of the slaves, 
in view of such emancipation of an undivided half, is held by us to have been 
rendered impossible by the acts of the parties. 

It is, therefore, adjudged and decreed, that our former judgment and decree 
rendered in this cause be set aside and avoided ; and it is now ordered, adjudged 
and decreed by the court, that the judgment of the District Court from which 
this appeal is taken, be amended, by rejecting therefrom the clause which directs 
that the sale of the Houmas plantation and slaves shall be subject to the clause in 
the sale from the residuary legatees of the late Stephen Henderson to Henry Doyal, 
. tn relation to the emancipation of the undivided half of all the said slaves and their 
issue ; that in other respects, the said judgment be affirmed, with costs of the 
court below ; those of appeal to be paid by plaintiffs and appellees. 

Durret, J., absent. 
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Mummy, Luuinc & Co. v. J. A. Hageerty & Co. 


A party seeking to recover must make his claim certain, it is not sufficient to render it probable. 

The acts of a principal will not amount to a ratification of a contract, when they are entirely based 
upon the representations of the agent, who was himself deceived as to the real existence of the 
thing which was the object of the contract. os 

There can be no valid ratification when the contract is without an object. 

Where a factor, acting as the agent of another party, has employed a broker to make a purchase, and 
such broker, without sceing the merchandise, acknowledges a constructive delivery on a simple 
inspection of an entry in the books of the vendor and constituted depositary, it is such an act of 
imprudence as will render the factor liable for any loss that may occur from the bad faith of such 
vendor. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Hunt & Denegre, for plaintiffs. T. J. & A. G. Semmes, for defendants and 
appellants. 

Durret, J. This suit is brought to recover from the defendants the sum of 
$5,497 50, with interest from March 2d, 1858. There was judgment in the 
District Court in favor of the plaintiffs for the amount claimed, and the defen- 
dants appealed. 

The only item in dispute is the sum of $4,502 25, it being the cost of a cargo 
of salt imported in the ship Humber. We will give a brief history of the case 
as disclosed by the evidence. 

It appears that the defendants being dissatisfied with the sale of 9,171 sacks 
of salt, effected by the plaintiffs, according to a contract of pledge, said salt be- 
ing held by plaintiffs, as collateral security, for advances made to defendants, 
they, the defendants, authorized one I. M. Abrams, (who it seems acted alter- 
nately on various other occasions, as the broker of the one or the other firm,) 
to call on the plaintiffs “ and ask them to replace the old salt by buying a cargo 
of new at fifty-seven and a half cents,” being two and a half cents per sack 
more than the price obtained for the old salt ; said Abrams thereupon made to the 
plaintiffs this proposition, “ to buy new salt, or replace the old by new, at fifty-seven 
and a half cents,” when the following correspondence was interchanged : 

“ New Orieans, March 1, 1858. 
“ Messrs. J. A. Haggerty & Co., present : 

“ Dear Sirs—Agreeably to our verbal communications, and in consideration 
of seven hundred and fifty dollars cash being paid, and your note at sixty days 
satisfactorily endorsed, being given in liquidation of the balance, which, after 
the sale of fifty coils rope, may remain to your debit, we will accede to your re- 
quest, and advance the cost of another cargo of new salt at fifty-seven and a half 
cents per sack, the said salt to remain in our possession, for your account, as col- 
lateral security of your note at sixty days, inclusive of interest, at eight per 
cent. for its cost. It is particularly understood, that the charges accruing on 
the salt, while in warehouse, such as fire insurance and storage, shall be paid by 
you monthly in cash, we having the privilege to sell the said salt, on or after the 
maturity of your said note, unless then paid in full, and to hold you responsible, 
for any short proceeds which such a sale, less two and a half per cent. commis- 
sion, may leave against you. We are yours, very respectfully, 

“ Mumny, Luuinec & Co.” 
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“New Orveans, Ist March, 1858. 
Messrs. Mummy, Luling & Co., present : 

« Gentlemen—In reply of your note of to day, we have to state, that we are 
noi in a condition to offer an endorser ; or any other paper than our own in set 
tlement of the account between us. As we consider the sale of our salt at fifty- 
five cents, made in opposition to an agreement entered into with your broker, 
and Mr. Weeks, your representative, we think that we are acting equitably in 
the matter, by proposing to pay two and a half cents per sack on the lot of new 
salt, which you offer to buy, to replace our consignment of old salt reported as 
sold, as aboved named at 55 cents. We further agree, to pay the storage and 
fire insurance on the new lot proposed to be bought, and stipulate that it shall be 
sold within sixty days, if the above terms suit ; we will pay interest to day of sale 
of salt, from the maturity of our note held by you, at the rate of ten per cent. 
per annum ; but are not in a situation to pay in addition to the above named 
charges, a commission of two and a half per cent. 

“ Very respectfully, 
(Signed) “J. A. Haccrrry & Co.” 

It was after the above correspondence, that Abrams (we quote from his testi- 
mony) received instructions from the plaintifis to buy the new salt, which he did, 
after having ascertained from the defendants that the matter had been settled. It 
was the cargo of the Humber ; thapurchase was made in the usual manner in which 
salt is bought ; the witness adds, that he took more than ordinary precaution in 
effecting the purchase ; examined the salt which stood on the books in the name 
of Casey & Co., as having been transferred to them by James Wilson & Co., 
whom he knew had imported the same. He was thus particular, because Casey 
had been speculating largely in the article, buying at large prices and selling at 
low ones ; Casey had in his warehouse, probably one-third of all the salt then in 
market ; his integrity and good faith was not at that time questioned. Witness 
obtained the receipt for the price, and the warehouse receipt from Casey & Co., 
and delivered the same to the house of plaintiffs. 

The defendants knew that the salt was the cargo of the ship Humber, but the 
witness did not communicate to them the name of the vendor, and thinks that 
he did not communicate to them where the salt was stored. The defendants in- 
structed the witness, to sell the new salt at a fixed price, provided the plaintiffs 
were satisfied, and the salt was finally sold. 

Shortly after this last sale, Casey absconded, when it was discovered that Ca- 
sey had, prior to the purchase effected by Abrams, sold the same salt to two other 
parties, and to another party subsequently to such purchase by Abrams. 

It is also in evidence, that there were twenty-nine claimants of salt in the in- 
solvency of “C. S. Martin v. His Creditors and The Creditors of T. J. Casey & 
Co.,” some laying claim to several different cargoes, which were also claimed by 
others. 

The plaintiffs having, in consequence of the prior right of the first purchaser 
of said salt from Casey, refunded to their vendee the amount by him paid, which 
amount they themselves had paid over to the present defendants, now seek to re- 
cover the same from the latter. 

The defendants, in their brief, contend that Abrams acted as the agent of the 
plaintiffs, who were, in this transaction, their factors; and that in as much as 
they, the plaintiffs, did not, in fact, buy any salt, and, therefore, never were in 
possession of the same, they have no cause of action. Besides, the plaintifis hav- 
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ing waived the actual delivery of the salt, and accepted in lieu of it the ware- 
house receipt of the vendor, who was also the warehouseman, they have, by such 
unusual and imprudent conduct, forfeited all right of action against them. 

In as much as the parties, plaintiffs and defendants, mutually charge in argu- 
ment, that 1. M. Abrams was, and acted as, the agent of the other party, we will 
again turn to the testimony. The witness, Abrams, says, that : “ He carried 
several messages to and fro between the parties. These messages were in rela- 
tion to the purchase of the new cargo. The reasons for these messages, witness 
thinks, were, for one, Mr. Luling had reluctance to udvance the price for the new 
cargo ; and for another, there was a difference of two and a half per cent. on the 
new cargo.” 

Another witness, J. J. Weeks, the chief clerk of the plaintiffs, says in sub- 
stance, that the proposal to buy the new salt, was made by Abrams in behalf of 
defendants, who agreed to pay the differance in the price, two and a half cents 
per sack, which proposal was answered by letter copied above ; that the letter 
was opened by the defendants in his presence, and after reading it, they, with the 
exception of the two and a half per cent. commission, acceded verbally to it. 
“ Witness is positive that it was Mr. Abrams who came with the proposal to buy 
the new salt on behalf of defendants. Abrams acted as the broker. The pro- 
posal to buy the new salt included with it, that Mr. Abrams should be the 
agent to effect the purchase. Mr. Abrams wasgthe broker who made the sale of 
the old salt.” 

The plaintiffs admit, most emphatically, that the plaintiffs acted as the agents 
of the defendants ; the petition set forth, “that all the above matters are set 
forth in the account-current hereto annexed and made part of this petition ; that 
said Haggerty & Co. neglect to pay petitioners said sum, or any part thereof, 
although in regard to the transactions relative to the salt, petitioners acted solely 
as the agents of said Haggerty & Co.,” and we have on the debit side of said 
account-current on the date of 2d of March, 1858: “ to costs of 7,830 sacks 
Liverpool salt, cargo of ship Humber, purchased for their account at fifty-seven 
and a half cents per sack, $4,502 25.” 

With this fact patent before us, we will require positive and conclusive evi- 
dence to shift the position of the parties, so as to represent Abrams as the agent 
of the defendants and the plaintiffs merely as advancing the required funds to 
Abrams. The conversations between the defendants and .4brams do not warrant 
such a conclusion ; still less the letter from the defendants to the plaintiffs. 
Abrams received his instructions to buy from the plaintiffs and returned to them 
the account of sale and warehouse receipt ; the defendants are not even informed 
by their pretended agent, of the name of the seller and of the warehouse con- 
taining the salt. The only testimony, in opposition to this array of concurrent 
evidence, is that of the chief clerk of the plaintiffs, and it is not of a character 
to carry conviction, but is, in a degree, at variance with the statements furnished 
by the plaintiffs and with their books. Abrams was on the stand, yet he was not 
interrogated on this particular. A party seeking to recover, must make his 
claim certain ; it is not enough to render it probable. Adams v. His Creditors, 
14 La. 454; Skipwith v. His Creditors, 19 La. 198. 

The acts of the defendants did not amount to a ratification, for they were en- 
tirely based on the representations of the plaintiffs, who were themselves deceived 
as to the real existence of the thing which was the object of the contract. C. C. 
1887, 1890, 1875, 1815, 1818, 1840 ; Bradford v. Cook, 4 An. 229; C. C. 2252. 
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We conclude from the evidence, lst, that there was, and could be, no valid 
ratification, for the reason that the contract was without an object, a substance ; 
2d, that Abrams was, as between the parties, a mere negotiator to induce the 
plaintiffs to buy new salt to replace the old salt, and that otherwise he acted as 
the broker of the plaintiffs; and, 3d, that the plaintiffs acted as the agents and 
factors of the defendants. 

We will now examine if the plaintiffs, as factors, have any just claim against 
the defendants for the amount invested in the purchase of the new salt. It is 
evident, that although the price was paid as charged, there never was a sale for 
the want of an object. C. C. 2414. 

It will be conceded, that a mandatary is responsible for any damage that may 
result from his neglect of duty and want of prudence. CO. C. 2971, 2972, 2993 ; 
Kirkby et al. v. Armistead, 11 R. 81; and his liabilities attaches equally to the 
acts of the sub-agent. C. C. 2976 ; Hennen’s Digest, vol. 2, p. 892, No. 2. 

The question which now presents itself is, did the plaintiffs, or their agent, 
Abrams, who made to them a report of the contemplated purchase, and returned 
to them the account of sale and warehouse receipt, both emanating from the 
same source, act prudently and in accordance with a well established and ac- 
knowledged custom ? 

The broker, Abrams, did not see the salt, but acknowledged a constructive 

delivery on a simple inspection of an entry in the books of the vendor and con- 
stituted depositary. In the ordinary transactions between individuals, no pru- 
dent man would have so acted ; and we do not think that the evidence is such 
as to authorize us to declare the practice sanctioning commercial dealings. C. 
U. 3, 1961. 
It is, therefore, ordered, that the judgment of the lower court be reversed. It 
is further ordered, that the plaintiffs have judgment against the defendants, A. 
Haggerty & Co., and the individual members of said firm in solido, for the sum 
of nine hundred and ninety-five dollars and twenty-five cents, with interest at six 
per cent. per annum from 2d of March, 1858, till paid, and the costs of the 
court ag gud. It is further ordered, that the claim for the new salt, being four 
thousand five hundred and two dollars and twenty-five cents, be rejected ; and 
that the plaintiffs pay the costs of the appeal. 

Lanp, J., absent. 


Union Bank or Lovtstana v. Ira Bowman. 


Where a suit has been brought by a bank to recover the price of property sold, and during the pen- 
dency of the action, a third party is subrogated to the rights of the bank, such third party will be 
competent to stand in judgment as intervenor, although the deed of sale under which he claims, 
was not accepted by him until after the expiration of the bank's charter—provided, the legality and 
sincerity of the transaction is not otherwise questioned. 


PPEAL from the District Coart of the Parish of Tensas, Farrar, J. 
R. J. Bowman, for defendant and appellant. T. P. Farrar and A. Sny- 
der, for intervenor. 
Voorutes, J. This suit was brought against the defendant to enforce a claim 
for which he is liable individually, and as third possessor of mortgage property. 


Mummy 





Bowman. 
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The defendant pleads a failure of consideration, averring that the land sold to 
him is deficient in quantity, and that a large portion of it is in the adverse pos- 
session of other parties. 

The case having been decided in the District Court, the judgment was, on ap- 
peal, affirmed, so far as regards the hypothecary action, but reversed and reman- 
ded for a new trial, so far as concerned the defendant personally. 9 An. 195. 

The case was again considered in the eourt below; but, in the meantime, A/- 
Sred Penn intervened in the suit, claiming, by virtue of a subrogation from the 
bank. The former's capacity to stand in judgment is questioned, on the ground 
that he has not accepted the deed of sale from the latter, before the expiration of 
the charter. Had this been a donation, there might be some plausibility in the 
arguments presented by the defendant on this branch of the case. But the inter- 
venor has a deed of sale, in which it is stated that he has paid the stipulated 
price, previously to the execution of the deed; nor is the legality and sincerity 
of this transaction otherwise questioned. The intervention was, consequently, 
well founded. 

The defendant is entitled to relief, on account of the deficiency of one hundred 
and twenty-two 44-100 acres, which are in the adverse possession of one Wil- 
ham Lizenby, and have never been delivered to the former by his vendor. But 
the evidence does not enable us to ascertain the value of this portion of the 
land, relatively to the stipulated price of the sale. The defendant purchased, 
for the sum of $5,284, the tract of land in question, together with forty-eight 
shares of stock in the Union Bank. He furnished his notes for $3,000, and as- 
sumed to pay his vendor's debt to the bank, for the sum of $2,284. What has 
become of the above notes, the record does not disclose. And, with regard to 
the stock, it appears that the account continued to be kept in the name of John 
Gazle, the defendant’s vendor. In this respect, the evidence is not sufficiently 
explicit. 

The defendant avers, in his answer, that he has been compelled, in order to 
obtain possession of his vendor’s land, to purchase the outstanding title of one 
Bowles ; but there is nothing to prove that Bowles had such a title, or that his 
title, if any he had, was superior to that of John Gazle. 

It is, therefore, ordered and decreed, that the judgment of the District Court, 
be avoided and reversed ; the appellant paying the costs of the District Court, 
and the appellee and intervenor, the costs of appeal. 

It is further decreed, that the land in question be seized and sold for cash, to 
pay to the intervenor the sum of two thousand and forty dollars, with interest at 
the rate of ten per cent. per annum, from the first day of April, A. D. 1836, 
and two dollars costs of protest, subject to the following credits, viz : one hun- 
dred and twenty dollars paid on the 1st day of April, 1836 ; one hundred and 
twenty dollars paid on the 27th of May, 1836; seven hundred and twenty dol- 
lars paid on the 24th of May, 1852; and four hundred and eighty dollars paid 
on the Ist of January, 1853; together with all the costs of the court below— 

the said sum, when realized, to be paid to Alfred Penn, intervenor in this case, 
in due course of administration of the estate of Ira Bowman, deceased, the ori- 
ginal defendant. 

It is further ordered and decreed, that A’fred Penn, do have judgment for the 
aforesaid amount against the defendant individually, the said amount to be paid 
in due course of administration of the estate of Ira Bowman, deceased, subject 
however, to the right of the administrator, to a pro rata deduction of an amount 
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equal to the relative value of the one hundred and twenty-two 44-100 acres, 
which were not delivered to the defendant. 

And it is further ordered, that this case be remanded, for the purpose of fixing 
said relative value, so as to discharge for that amount, and proportionally, the 
personal indebtedness of the defendant, Ira Bowman, deceased, to the plaintiff 
and intervenor ; but that, in other respects, this judgment to be final and exe- 
cutory—the said pro rata deduction not to affect the proceeds of the sale of the 
property, as above ordered. 

Merrick, C. J., having been of counsel in this case, recuses himself. 


Warrer 0. Wiyw et al. v. Bexnerr 8. Dickson ann H. H. Womack, 
Curator. 


To the action of nullity none can be parties, except those who were parties to the judgment sought to 
be annulled. 

Where a party suing to annul a judgment of partition, on the ground of error in the description of the 
owner of lands, is shown to have suffered no injury, and the execution of the judgment would not 
be against good conscience, and where it is not shown that there was fraud or ill practice on the 
part of him who sought such partition—but that the mistake complained of arose from the careless- 
ness of the party suing to annul—Held : That such error m description is not a sufficient cause of 
nullity. 

In a petitory action to recover property which has been sold under a judgment of partition, as belong- 
ing to the succession of one brother, while in reality it belongs to that of another, the parties plain- 
tiff being the legal heirs to both, will not be held to have warranted the title of the purchaser, when 
the record does not show that they ever accepted the succession of the first, or did any act of heir- 
ship which would make them responsible. 


PPEAL from the District Court of the Parish of DeSoto, Creswell, J. 
C. Roselius, Elam & Wimple and W. B. Lewis, for plaintiff and appellant. 
T. J. Semmes, Winans and John W. Landrum, for defendant. 

Bucnanan, J. The plaintiffs sue for the nullity of a judgment of partition 
rendered in the suit of HT. H. Womack, Curator, v. Walter O. Winn, No. 324 of 
the docket of the Eighteenth District Court for the parish of DeSoto. They also 
cumulate with this action, in their petition, a petitory action for certain lands 
purchased by defendant, Dickson, at Sheriff's sale, made in execution of the said 
judgment of partition. 

For a proper understanding of the case, it is necessary to state what were the 
proceedings that led to the judgment sought to be annulled. 

On the 17th of January, 1856, the present defendant, Womack, curator of the 
vacant succession of Basil Q. Rigg, filed a petition, in which he alleged that the 
intestate, Basil Q. Rigg, in his lifetime, was joint owner with one Richard Winn, 
also now deceased, of certain lands situated on Red River, in the parish of 
DeSoto; that Walter O. Winn is the only surviving heir and legal representa- 
tive of the said Richard Winn; that it is necessary to have a partition of said 
lands ; and that said partition cannot be made in kind, but must be made by 
sale; and concluded by praying for the appointment of experts, for an inventory 
of the lands to be partitioned, for citation to Walter O. Winn, and for general 
relief. 

The answer and amended answer of Walter O. Winn in said suit, filed in March 
and in October, 1856, acknowledged the joint ownership of the lands to be in 
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himself and in the succession of Basil Q. Rigg ; and pleaded various matters of 
Dicxsos. exception and defence. 

Upon this issue, the suit was tried ; and judgment was rendered on the 11th of 
December, 1856, by which it was decreed that a partition of the lands mentioned 
in the plaintiff’s petition be made by sale or licitation ; that a writ of sale issue 
to the Sheriff of DeSoto, commanding him to cause said lands to be duly adver- ' 
tised and appraised, and to sell the same to the highest bidder for cash, provided 
said lands bring their appraised value ; and that, if the said lands should sell for 
cash, to pay to the plaintiff, Womack, curator of Basil Q- Rigg, one-half of the 
price, less one-half of the costs of suit, and to the defendant, Walter O. Winn, the 
other half of the price, less one-half the costs of suit. A suspensive appeal from 
this judgment of partition was granted, on motion of defendant, Winn, at the 
same term of court at which the judgment was rendered, returnable in the Su- 
preme Court at Alexandria, on the Ist Monday of August, 1857. But this ap- 
peal was abandoned, no appeal bond being filed. The judgment was accordingly 
executed by a writ of sale, issued the 29th December, 1856, under which the land 
was advertised and appraised ; and on the 7th February, 1857, was adjudicated 
to the defendant in the present suit, Bennett S. Dickson, as the last and highest 
bidder, for cash, for the appraised value of the land, to-wit, ten dollars per acre; 
which price was paid by said Dickson to the Sheriff. 

The ground of nullity of the judgment of partition, alleged herein, is error in 
the description of the owner of one-half of the land partitioned, in this, that the 
said land, instead of being, as alleged in those proceedings, the joint property of 
Walter O. Winn and of the succession of Basil Q. Rigg, was in truth and in 
fact, the joint property of Walter O. Winn, and of the succession of Edward G. 
Rigg. 

The plaintiffs in the present action are, lst, Walter O. Winn, and 2d, the next 
of kin and heirs-at-law of Edward G. Rigg, deceased. 

The defendants are, Ist, H. H. Womack, curator of Basil Q. Rigg, and 24d, 
Bennett S. Dickson. 

The two causes of action herein cumulated, appear not only to be distinct, but 
to have different parties plaintiff and defendant. And first, of the action of nul- 
lity. To this action, none are parties but those who were parties to the judg- 
ment sought to be annulled. Trichel v. Bordelon, 9 Robinson, 191. Those par- 
ties are, the plaintiff, Winn, and the defendant, Womack. 

As between those parties, is the error complained of a sufficient legal ground 
for the nullity of the judgment of partition ? 

The Code of Practice, Article 605, declares that the causes for which the ac- 
tion of nullity of a judgment will lie, are two-fold: those which relate to the 
forms of proceeding, and those which appertain to the merits. 

Winn’s cause of complaint in the present instance has evidently nothing to do 
with the first of these classes. The Article 607 of the Code of Practice declares 
what are the grounds of nullity of the second class. It reads as follows : 

“ A definitive judgment may be annulled in all cases where it appears that it 
has been obtained by frand, or other ill practices on the part of the party in 
whose favor it was rendered; as if he had obtained the same by bribing the 
Judge or the witnesses, or by producing forged documents, or by denying having 
received the payment of a sum, the receipt of which the defendant had lost or 
could not find at the time, but has found since the rendering of the judgment.” 

The plaintiff, Winn, claims to be relieved under this Article ; and his counsel 
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argues that the particular instances of ill practice specified in the Article are not 

restrictive of its application, but that they are given merely by way of example 
and illustration. He quotes, upon this point, the case of Swain v. Sampson, 6th 
An. 800, in which the court said, referring to the case of Tristoe v. Norris, 3d 
‘An. 646, “ we there held, that to annul a judgment, a case must be exhibited 
which would make it against good conscience to execute the judgment; matter 
of which the injured party could not have availed himself in the former litigation, 
or of which he was prevented, by fraud or accident, of availing himself. The 
matter must also be such as the party, by the use of reasonable diligence, could 
not have known ; for if there have been Jaches or negligence, that destroys the 
title to relief.” ' 

Tested by the rule thus laid down in the cases of Norris v. Tristoe and Swain 
v. Sampson, we do not find that a cause of nullity has been made out, under the 
Article of the Code. For, in the first place, there is no fraud or ill practice 
charged against the plaintiff in the partition suit, defendant herein. It is proved 
that he opened the succession of Basil Q. Rigg, and caused the lands to be in- 
ventoried as the property of that succession jointly with W. O. Winn, upon in- 
formation furnished by Winn himself, and at the solicitation of Winn. Nay 
more, when the suit was instituted for partition, Winn, although opposing the 
demand, formally and repeatedly admitted in his pleadings that his co-proprietor 
in these lands was the succession of Basil Q. Rigg. Thus, the error of which 
Winn now complains was, in fact, an error originating with himself, and con- 
firmed by his judicial admission. 

Secondly, it was not against good conscience for the defendant, Womack, to 
execute the judgment. .The notice given on the day of the Sheriff’s sale, in the 
form of a verbal declaration by Winn’s attorney, that other parties were in- 
terested in the and than those mentioned in the pleadings and judgment, could 
not have the effect of an injunction to stay the Sheriff’s sale. Womack was not 
bound to believe that declaration in the face of everything that had occurred in 
court. On the contrary, Womack, who was acting in a representative capacity, 
was bound to proceed in the accomplishment of his trust as curator, in the exe- 
cution of the judicial order to sell the property as belonging to the estate which 
he was administering, in the absence of any counter-order or injunction.. 

Thirdly. Winn suffered no injury by the execution of the judgment of par- 
tition. He never pretended, and does not now pretend, to have been the owner 
of more than one undivided half of the land—precisely the quantity which was 
sold, as belonging to him. The sale was made strictly in conformity to a decree 
rendered contradictorily with him, after the legal advertisements upon an ap- 
praisement made by an appraiser appointed by himself; and the price was paid 
to the Sheriff by the purchaser, in gold, according to the requisition of Winn’s 
counsel. 

Fourthly. The error of which Winn now complains, could not have happened, 
but for gross and unaccountable negligence and laches on the part of Winn. The 
records of the Land Office at Opelousas show that these lands were purchased 
from the United States by Richard Winn and Edward G. Rigg jointly. These 
records were open to the inspection of plaintiff, Winn, at all times, as well before 
and during the progress of the partition suit, as after the judgment rendered in 
that suit. Before Womack’s application for letters of curatorship, Winn had 
been requested to give the name of his partner in these lands, and had given the 
wrong name. His carelessness in not examining the records of the Land Office, 
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is the only apparent reason for this mistake. He cannot, under the authorities 
cited by his counsel, make that carelessness'a ground of claim to relief against the 
judgment of partition. 

The other branch of this case is a petitory action in which the heirs of Edward 
G. Rigg are to be considered as plaintiffs, and Bennett S. Dickson as defendant. 
At the sale in execution of the judgment of partition, of which we have already 
spoken, the defendant, Dickson, purchased the interest of W. O. Winn, who is 
admitted by his co-plaintiffs to have been the owner of one undivided half of the 
land claimed. By such purchase Dickson is vested with Winn’s title. The evi- 
dence leaves no doubt on our minds that the other undivided half of the land, 
which was also bought and paid for by Dickson, and of which the price (under 
the judgment in the partition suit,) went to the curator of Basil Q. Rigg’s sue- 
cession, in reality belonged to Edward G. Rigg’s succession, which does not ap- 
pear to have ever been the subject of administration. 

When the plaintiffs, collateral relations of Edward G. Rigg, shall have caused 
themselves to be put in possession of his estate, by judgment of a competent court, 
they will have their action of partition against the defendant, Dickson, in which 
the questions of the claims for clearing land, &c., raised in these proceedings, 
may be discussed and decided. We think them premature and out of place in 
this suit. It is argued by defendants’ counsel, that the plaintiffs, who claim as 
heirs of Edward G. Rigg, should be held to warrant the title of Dicksen under 
the purchase of this undivided half from the succession of Basi! Q. Rigg, on the 
ground that those plaintiffs, standing in precisely the same relationship to Basil 
as to Edward, who were brothers, and who both died unmarried, are as much 
the heirs of the one as of the other. 

But to this it seems to be well replied, that the plaintiffs have never (that the 
record shows) accepted the inheritance of Basil Q. Rigg, and have done no act 
of heirship, which would make them responsible. 

The judgment of the District Court is, therefore, amended ; and judgment is 
hereby rendered in favor of defendants against the plaintiff, Walter O. Winn; 
and against the heirs of Edward G. Rigg, plaintiffs, as in case of nonsuit; the 
costs of the lower court to be paid by plaintiffs; and those of appeal, in equal 
proportions, by the plaintiff and appellant, Winn, and by the defendant and ap- 
pellee, Dickson. 

Lanp, J., having been of counsel for defendants, recused himself. 

Merrick, C. J., took no part in this decision. 


J. Tusacque v. M. Weisuetmer et al.—Crry or N. OrLeans, Warrantor. 


By the City Ordinances, the Commissaries of the markets are authorized to have disturbers of the 
public peace arrested ; and the arrest of an individual, on the charge of taking possession of 
another’s stall in market, without his permission, is unlawful, unless ordered by the Commis- 
sary. 

The damages assessed at $—— held to be reasonable. 


4 PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
C. Dufour, for plaintiff. J.J. Lugenbuhl, for defendants and appellants. 
J. J. Michel and J. Villeré, for warrantor. 
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Bucuanan, J. This is an action for damages for a malicious arrest. 

The plaintiff is a butcher in the Port Market. The defendants are farmers of 
the revenue derived from the stalls in said market. 

Plaintiff was arrested on the 3d of April, 1858, by a policeman, at the request 
of the defendant, Blaze, for taking possession of a stall without his permission. 

When arrested, plaintiff was taken by the officer to the police station, where 
he was detained as prisoner. At the time of his arrest, he left his stall un- 
attended, covered with butcher’s meat. 

The Commissary of the market proves that plaintiff had the permission of the 
defendant to occupy said stall. 

The defendant's counsel justify the arrest on the ground that plaintiff was dis 
turbing the peace, and quote page 149, No. 435 of the City Laws and Ordi- 
nances. But the ordinance quoted authorizes the Commissaries of the markets to 
have disturbers of the public peace arrested; and the Commissary, examined as 
a witness, testifies that, so far from authorizing this arrest, he remonstrated 
against it as soon as it came to his knowledge ; and that he procured the release 
of plaintiff. 

The evidence makes out a clear case against the defendant and appellant, 
Blaize, of malice and want of probable cause in procuring the arrest and im- 
prisonment of plaintiff and appellee. 

The damages assessed by the District Court appear to be a moderate atonc- 
ment for the outrage complained of. 

Judgment affirmed, with costs. 
Lanp, J., absent. 


G. R. Spratpine v. Mr. ano Mrs. E. Goparp. 


Where a woman at the time of her marriage was in possession of certain lots, as lessee, upon which 
she had constructed houses, and derived a profit by sub-leasing them, and there was an agreement 
that at the termination of the lease it might be renewed—Held: That if by the marriage contract 
this continued paraphernal property, and was administered by her through her agents, and at its ex- 
piration, the lease was renewed by her in her own name, it remained, after renewal, paraphernal 
property, and was not liable for debts of the community. 

A married woman is not a public merchant within the meaning of the Code, unless she carries on a 
separate business from her husband. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
George S. Lacey, for plaintiff. E. Bermudez, for defendant and appellant. 

Merrick, C. J. The defendants were married in this city, on the 7th of 
May, 1855, having the same day entered into a marriage contract. A commu- 
nity of acquets and gains was stipulated. 

Mrs. Godard was at that time, and previously had been in possession, among 
other things, of certain property, five lots of ground at the corner of Burgundy 
and Conti streets, in this city, as lessee, on which she had placed certain wood 
buildings. The lease was to terminate the lst of January, 1859; but it seems 
there was a verbal agreement that it should be renewed for six years, on the 
same terms. When this verbal agreement was entered into, (whether before or 
after the marriage,) does not appear. The property was leased to her for $100 
per month. By means of her improvements, she could re-let for $160 or $170 
per month. 
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By the marriage contract, the lease was declared to be a paraphernal effect of 

Goparv. _ the wife, together with the buildings which she had erected upon the property, 
with her own funds. The lease and buildings were estimated in the marriage 
contract at $2,000. 

Mrs. Godard appears to have retained the administration of the property, 
through her agents, after the marriage. 

On the third of December, 1857, Mrs. Godard, by notarial act, with the au- 
thorization of her husband, renewed the lease for six years, and stipulated the 
right to remove the buildings which she had placed upon the same, at the termi- 
nation of the lease. 

Mr. Godard was an xronaut, and also gave exhibitions as a magician. Mrs. 
Godard assisted, and “ in the magical performances was the important actor,” al- 
though she did not appear before the public. She also superintended the making 
of the balloons, and even made excursions. The witness says, “she appeared to 
have control of the funds appertaining to the exhibitions. Godard always ap- 
plied to her for money ; she kept the cash ; she was boss.” 

At St. Louis, on the 18th day of May, 1858, Mf. and Mrs. Godard, by an in- 
strument under seal, made a mortgage or conditional sale, of the lease of the 
property above described, to secure $2,398 37, payable March 1, 1859. 

They thereby transfer the lease to Spalding, under the description of property 
“eased to said Mrs. Godard,” &c. 

The condition in the act is, that if the debt shall be paid, the transfer shall be 
null; otherwise to remain in force, and Spalding to collect the rents. 

Plaintiff also binds himself to cancel and annul the instrument so soon as the 
debt shall be paid, whether from the revenues of the property or otherwise. The 
debt was for balloons, magical apparatus, &c., sold by Spalding to Godard and 
his wife. . 

Plaintiff commenced his action against defendants’ agent, and enjoined him 
from paying over the rents to the defendants. 

We are of the opinion, that the lease, after its renewal, remained the para- 
phernal property of the wife as before. It is true, that it does not appear when 
the agreement to renew was made. But it is evident that it was the additional 
buildings put upon the property before the marriage, which enabled the defen- 
dant, Mrs. Godard, to make a profit, by sub-leasing, and the object of the re- 
newal must have been to avail herself of her own buildings. Having stipulated 
in the marriage contract, that the buildings and lease should remain paraphernal, 
having administered her own property by her agent, and having renewed the 
lease in her own name, it must be considered paraphernal. 

The employment of Mrs. Godard cannot be assimilated to that of a public 
merchant; neither was it separate from her husband. C. C. 128. 

The debt contracted at St. Louis, was a debt of the community, and as a con- 
sequence, Mrs. Godard was not bound for the same, either in person or property. 

This disposes of the whole case. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment of 
the lower court as to the said Mrs. Aglaé Blanchet, wife of said Eugéne Godard, 
be avoided and reversed, and that the said injunction be dissolved ; and that there 
be judgment in her favor, and against the plaintiff’s demand against her, and 
that she recover her costs in both courts. | 

Lanp, J., absent. 
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GuasartaN Ciark anp Huspanp v. Pavtine Hépert, Widow Kirx- 
LAND, as Tutrix, &c. 


In order to annul a judgment, a direct action of nullity must be instituted in the same court which 
has rendered the judgment—but when an action is made the basis of another action in another 
court, the party sued may plead in defence nullity arising from the want of proper parties. 

Where a party intends to avail himself of a decree as an adjudication upon the subject-matter in con- 
troversy, and not merely to prove collaterally that the decree was made, he must show the pro- 
ceedings upon which the decree was founded, the whole record which concerns the matter in ques- 
tion ought to be produced. 


PPEAL from the District Court of the Parish of West Baton Rouge, Beale, J. 
George L. Bright and McCutchin & Stewart, for plaintiff and appellant. 
Barrow & Pope, tor defendant. 

Bucuanan, J. This is a suit upon a judgment rendered in another parish, 
than the one in which the present suit is instituted. 

Plaintiff and appellant objected to an amended answer filed by the defendant 
on the grounds : 

lst. That the said amended answer attacks a judgment rendered in another 
court. 

2d. That the allegations of the amended answer are inconsistent with those of 
the original answer. 

On the first ground : a direct action of nullity must be instituted in the same 
court which has rendered the judgment—but when an action is made the basis 
of another action, in another court, the party sued may plead in defence, such 
nullities as are here pleaded. 

On the second ground : we agree with the Judge below, that the pleas of the 
two answers are not inconsistent. 

Plaintiff excepted to a second amended answer, on the same grounds as above 
stated, and on the further ground, that the judgment, which is the basis of the 
present action, constitutes res judicata between the parties to this suit. 

The last ground was properly overruled. It constituted no reason for exclud- 
ing the amended answer, which sat up various claims against the minor for pay- 
ments made on her account by her tutor, Vincent Kirkland. 

It might, possibly, have been a good ground for excluding evidence under the 
said amended answer, had the judgment been given in evidence. It would then 
have appeared whether the conditions of the presumption of the thing adjudged, 
as defined in Article 2265 of the Code, existed, in reference to the claim set up 
in the second amended answer. 

But the judgmeut in question is not in evidence in the cause, having been ex- 
cluded by the District Court, for reasons which form the subject of the third of 
the plaintiff’s bill of exceptions, which is as follows : 

The plaintiff offered in evidence a copy of the judgment of the District Court 
of the parish of Livingston, and of the fi. fa. issued thereon, which are the 
foundation of this suit; to which the defendant objected, upon the ground that 
a judgment of another court could not be given in evidence; without the pro- 
duction of the whole record—which objection was sustained by the court, and 
the evidence was ruled out ; to which ruling, an exception was taken. 
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The appellant’s counsel urges in support of this bill of exception, the decisions 
of this court in Stafford’s Succession, 2 An. 886, and Price v. Emerson, 14 An. 
141 ; in which cases, it was held that the production of the entire record of mor- 
tuary and insolvent proceedings is not necessary. 

But it must be observed, that in the cases cited, the party offered a portion 
of such proceedings, merely to prove an isolated fact in the proceedings, not at 
all involving the whole settlement of the insolvent or intestate estate under ad- 
ministration. Whereas, it seems that the judgment against plaintiff's tutor, 
was but the compliment or consummation of the whole administration of the 
ancestor of defendants, for which they are sought to be made liable, and that the 
rule in 1 Greenleaf, section 511 is applicable. 

The general rule, says that author, is, that when a party intends to avail him- 
self of a decree, as an adjudication upon the subject-matter, and not merely to 
prove collaterally that the decree was made, he must show the proceedings upon 
which the decree was founded. “The whole record,” says Chief Baron Comyns, 
“which concerns the matter in question, ought to be produced.” We find no 
error in the ruling of the court below. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be affirmed, with costs. 

Lanp, J., absent. 


Dennis Hits, Administrator, v. Daniers & Lone. 


Where the contract of deposit stipulates no reward for the preservation of the thing deposited, and 
the depositary acts at the reqnest of the owner, he is not bound to use more than ordinary pru- 
dence. 

The proof of negligence on the part of a depositary is sufficient to render him liable for the loss of cash 
deposited with him ; but in order to establish his liability for a draft that has disappeared, it is 


necessary that the depositor show some loss lhe has incurred by its disappearance. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Wm. H. Hunt & Denegre, for plaintiff. Michel & Koontz and Race & Fos- 
ter, for defendant and appellant. 

Voorntrs, J. W. H. Henderson, a passenger on board the Bonita, owned by 
the defendants, deposited in the latter’s hands, for safe keeping, the sum of $1130 
in gold, the sum of $405 in paper money, and a sight draft for the sum of $1400. 

When the boat reached the city, Henderson went ashore and came back in the 
course of an hour, accompanied by three persons. He asked for the money de- 
posited ; and the defendants, if one of the witnesses must be believed, refused to 
comply. Another witness testifies to the contrary. Be this as it may, Hender- 
son subsequently requested Captain Daniels to have the articles deposited for 
safe keeping in the city until the next day, when the former intended to leave on 
a boat. 

Daniels deposited the money and draft in the hands of J. Speake & Co., his 
commission merchants. The articles were placed in an iron safe for the night, it 
being understood, that they would be claimed the next day. The next morning, 
the money and the draft had disappeared from the safe. 
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The question is now raised, as to the liability of the owners of the boat and of 
their commission merchant for the restitution of the deposit. 

So far as Daniels & Long are concerned, we are satisfied, from the evidence, 
that they acted prudently in depositing the articles in the hands of their com- 
mission merchant, with whom they had been dealing for a considerable time, and 
whose standing or crédit at the time, was good. This was a gratuitous contract, 
and the depositary was acting at the request of the owner. The defendants, 
Daniels & Long, therefore, were not bound to use more than-ordinary prudence. 
C. C. 2908. 

The defendants, J. Speake & Co., have not accounted satisfactorily for the loss 
of the property deposited with them ; the evidence upon which they rely to prove 
the larceny of the money and of the draft, besides being incomplete, implies negli- 
gence on their part. Their liability attaches fully for the amount of cash de- 
posited with them. C.C. 2928. But, as regards the draft, the case is different. 
The plaintiff has not shown any loss incurred in consequence of the disappearance 
of this instrument. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed. 

It is further decreed, that the plaintiff’s demand against the defendants, Daniels 
& Long, be rejected, with costs in both courts. 

And it is further ordered and decreed, that the plaintiff, D. Hills, adm’r, do 
have judgment against J. Speake & Co. for the sum of fifteen hundred and thirty- 
five dollars, with legal interest from judicial demand ; the defendants paying the 
costs of plaintiff’s suit in the court below, and the plaintiff paying the costs of 


appeal. 
Lanp, J., absent. 


H. D. Manpevitie et al., Trustees, v. M. E. Huston. 


The fact that a persou has voted in this State, and even become a candidate for the Legislature here, 
is not suflicient to show a change of domicil from another State, if it be proved that he never made 
a permanent change in his residence. 

In a suit brought by the trustees of a Mississippi Bank to recover money due on a judgment obtained 
by them in the State of Mississippi, which judgment was barred by the statute of limitations 
there—Held : That the Act of the Legislature of the 27th of May, 1846, was intended to prohibit the 
exercise of any right which the laws at home did not permit to be exercised there ; and that, where 
a bank could not exercise a right growing out of a judgment in Mississippi, on account of the statute 
of limitations, the Act of 1846 would prevent its exercise here. 

The doctrine of the interruption of prescription is not admitted at common law to the extent allowed 
by the Civil Law ; the maxim there is, that when the statute of limitations has once commenced to 
run, it never stops on account of any subsequent disability. But by the law of Mississippi, an ex- 
ception is made to this general rule in favor of the first absence of the debtor from the State at the 
time of the accruing, or after the accruing of the action, which is alone to be deducted. 


PPEAL from the District Conrt of the Parish of East Feliciana, Ratliff, J. 

T. G. Morgan and Fuqua & Kilbourne, for plaintiffs. Muse & Hardee and 
Benjamin, Bradford & Finney, for appellant. 

Merrick, ©. J. The Planter’s Bank of Mississippi obtained two judg- 
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ments in 1843, against Gen. Felix Huston and others, in the courts of Mis. 
sissippi. 

The Planters’ Bank subsequently made an assignment of the judgments with 
other effects to trustees for the payment of debts. Afterwards, the charter of the 
bank was declared forfeited. The trustees being desirous of enforcing these judg- 
ments, brought suits in chancery on the same, and obtained decrees in each, the 
same being signed on the 3d day of July, 1850. They, the judgments, amount to 
$22,971 34, with interest at seven per cent. thereon from July 2d, 1850, until 
paid. . 

The present suit is instituted by the said trustees of the Planters’ Bank to re- 
cover said sum from the defendant, as executrix of the last will and testament of 
Felix Huston, deceased. 

The right of the trustees to stand in judgment is no longer an open question. 
Walworth et al. v. Routh, 14 An. 205. 

The main defence to this action, is the statute of limitation of seven years of 
the State of Mississippi, which we have had occasion recently to consider in the 
case of Morton & Hamner v. Valentine, 15 An. The case differs from that, how- 
ever, in several particulars. 

In this case, the proof shows that for a time previous to the rendition of the 
decrees in the chancery cases, and up to his death in 1857, Fe/ix Huston had his 
habitual and usual domicil in Adams County, Mississippi. During all this period, 
he was subject to the jurisdiction of the courts of Mississippi; so that process at 
any time might have been served upon him. His friends and neighbors knew of 
no other domicil. 

At the same time, he had a plantation upon Thompson’s Creek, in the parish 
of East Feliciana, in this State, which engrossed much of his care and attention. 
He visited it often, but (with perhaps a single exception in 1853) his visits were 
short, never occupying more than two or three weeks ; yet, he seems to have had 
the intention at least, at times, of making East Feliciana his permanent domicil. 
He has been known to vote there, and in 1853 was a candidate for the Legisla- 
ture. He also signed acts describing himself as of that parish. Suits were com- 
menced against him there, and the executrix applied for letters testamentary in 
the same parish. One witness, Gen. Cole, who knew well how much of his time 
was spent in East Feliciana, says: “ ‘The family domicil of Gen. Huston was in 
Adams County, State of Mississippi. to my knowledge, from the year i844 up to 
the day of his death.” This is corroborated by other witnesses of much respee- 
tability. The family physician says: “ Gen. Felix Huston spent much of his 
time at his place on Thompson’s Creek, Louisiana, but was hardly ever absent 
from his residence near Washington in this (Adams) county for more than two 
or three weeks at a time, and since 1850. Witness considered his residence to be 
in this county, and does not know that he resided in Louisiana, although he had 
a plantation there. All witness knows in relation to the residence of Gen. Felix 
Huston in Louisiana since 1850, is, that he frequently left his residence in Missis- 
sippi, and visited his plantation on Thompson’s Creek, Louisiana, where he would 
sometimes remain a week or two, or longer, and return to his home in this coun- 
ty. Such visits hardly ever exceeded three wecks at a time, and most usually but 
a few days.” 

We assume, therefore, that the trae and principal domicil of Felix Huston was 
in the State of Mississippi from 1850 to the day of his death. See 7 An. 411. 

This being conceded, the defendant then contends, that she is permitted by law 
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to avail herself of the Mississippi statute of limitations of seven years as a defence 
to the judgment. 

She not only relies on the Act of 1855, cited at length in the case of Morton & 
Hamner v. Mark Valentine, 15 An., but also of the Act of 27th May, 1846, 
p- 161, in these words : “ Be it enacted, &c., That no bank or other corporation 
of any other State, or of any foreign country, nor any creditor under them, un- 
der assignment or otherwise, shall, in seeking to enforce the collection of debts due 
by the citizens of this State, exercise any right which such bank or other corpo- 
ration, or such creditor under them could not exercise by virtue of the laws 
of the State, or of the foreign country in which such bank or corporation is 
situated.” 

The question we now have to decide under this statute will be best understood 
by adopting the words of plaintiff’s counsel in stating it. He says : 

“ But it is urged, that the Acts of the Legislature of Louisiana of May 27th, 
1846, (p. 161,) and March 15th, 1855, (p. 224,) have naturalized the laws of Mis- 
sissippi upon the subject of prescription, and so far as foreign judgments are con- 
cerned, made them our own. We are not disposed to question the correctness of 
this position. We admit that if the riaur has ceased to exist in Mississippi, it can 
have no legal existence here, or in the language of the Act of 1846, that no credi- 
tor can ‘ exercise any right which such creditor could not exercise by virtue of 
the laws of the State or foreign country’ in which the debt was contracted. The 
Act of 1855 is to the same effect. ‘The question then arises, have the plaintiffs 
lost their right in Mississippi, is their judgment barred by the statute of that 
State?” 

Counsel then distinguish between the right and the remedy, and sum up on 
this branch of the case in these words : 

“The law of Mississippi gives the judgment creditor two remedies, or rather 
points out two modes of keeping his judgment alive, of neither of these can he 
avail himself before our courts, the loss of both remedies would carry with it the 
loss of the right itself; but the loss of only one leaves the right intact. And so 
long as that exists, our courts will accord a remedy consistent with our laws. 
And that is, not to allow him to have his Mississippi judgment revived by scire 
facias, or grant him an execution upon it ; but he is permitted to sue on it in the 
ordinary way, and obtain a new judgment.” 

The candid admission of counsel, as to the meaning of the Act of 1846, gives 
us more confidence in our own conclusions upon the meaning of the same. The 
Planters’ Bank, we are informed by the record, was ousted of its franchises, and 
declared to have forfeited its charter in June, 1845. Other Mississippi banks, 
doubtless suffered the same fate about that time. The Act of 1846 was passed 
with reference to the state of things then existing in our contiguous sister States. 

If the right spoken of in the Act of 1846 be any right growing out of the obli- 
gatory force of any contract or judgment, or if it be any other vested right, it is 
a thing guarded by the Constitutions of the United States and of this State, and 
the legislation was idle, because such rights could not be less nor greater here 
than at home. That the statute has reference to remedies, is more apparent from 
its phraseology, that in “seeking to enforce the collection of debts” such foreign 
bank shall not exercise any right which i could not exercise by virtue of the laws 
of the State in which such bank is situated. The thing prohibited is not then 
any absolute right per se, but the exercise of a right which the laws at home did 
not permit to be exercised. The lapse of time required by the statute of limita- 





v. 
Huston. 




















































Huston. 


















































. SUPREME COURT OF LOUISIANA, 


tions at home would be a bar by law to the exercise of a right under a contract 
or a judgment. And, inasmuch as a bank could not exercise such right at home, 
it must follow, we think, that the Act of 1846 (among other things) prevents the 
exercise here. 

The inquiry is then left, what remedy, if any, have the plaintiffs by the laws of 
Mississippi ? 

The judgments on their face appear to be barred by the 8th section of the 
statute of limitations of Mississippi, which bars the actions of scire facias and 
debt upon judgments by the lapse of seven years. Now, as the common law gives 
only two actions upon judgments, viz, scire facias, and debt, we cannot under- 
stand to what other action plaintiffs’ counsel refer in the passage we have cited 
from their brief. 1 Chitty’s Pleadings, 103. By the laws of Mississippi, prima 

facie, their clients stand in this position : they cannot take out execution, because 
the defendant, Huston, has departed this life, and an action must be brought to 
enforce the decree against his representatives. They cannot bring an action, be- 
cause the only two actions which will lie upon judgments are barred by the 
statute of limitations. 

The only question remaining to be considered is, whether there are any cir- 
cumstances which will take the case out of the statute of limitation. We do not 
understand the doctrine of the interruption of prescription to be admitted at com- 
mon law to the extent allowed by the civil law; on the contrary, the maxim is 
that when the statute of limitation has once commenced to run, it never stops on 
account of any subsequent disability. 1 Bouvier’s Inst., p. 338, sec. 865. By 
the eleventh section of the statute of limitations of Mississippi, an exception is 
made to the running of the statute in cases where a person against whom there is 
a cause of action, is out of the State where the action accrues, or goes out of the 
State subsequently. In such case, the time the debtor is absent is to be deducted. 
We are not advised whether, or not, the 11th section was intended by the law- 
giver to apply to judgments. We will assume that it was so intended. It is 
held by the courts of Mississippi, that it is only the first absence of the debtor 
from the State at the accruing, or after the accruing of the action, which is to be 
deducted ; that so soon as the debtor returns, the statute recommences to run and 
continues to run on uninterruptedly until completed. No one visit of the testa- 
tor to Louisiana in 1850 or 1851, could, therefore have defeated the statute. See 
Ingraham & Read v. Bowie, 4 George Miss. Rep., p. 20; see also Vick v. Chew- 
ning’s Heirs, 2 George Miss. Rep., p. 201. In one of the chancery suits, the ad- 
ministrators of the estate of one Burns, a co-defendant, were made parties by 
scire facias. From the judgment rendered on the 3d day of July, 1850, they 
prosecuted a writ of error to the High Court of Errors and Appeals, on their 
own accounts. It was by mistake accompanied by a writ of supersedeas as to 
the whole case, instead of themselves alone. If the time which was apparently 
lost by the supersedeas be deducted, the seven years have not elapsed as to one of 
the judgments. The supposed supersedeas, however, cannot have any influence on 
the plea. The writ of error sued out was not intended to affect the rights of the 
other defendants, and could neither occasion the affirmance or reversal of the 
judgment as to them. The testimony of two members of the Mississippi bar on 
this point is explicit. They say: “ The right of Mandeville et al. to execute their 

decree was not affected by the writ of error as against Gen. Huston.” It seems 
they could at any time have had the writ quashed. Their suffering it to stand 
was purely voluntary on their part. It does not appear to be a case excepted 
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from the operation of the statute of limitations. It did not, therefore, prevent 
the plaintiffs from bringing their actions of debt or scire facias, and was no legal 
impediment or bar to the same. 

This view of the case makes it unnecessary to consider whether the taking out 
of letters testamentary in Louisiana is such a coming into the State, after the 
accruing of the statute of*limitations, as to give the defendant a valid defence 
also under the Act of 1855. 

In the case of Walworth et al. v. Routh, 14 An. 205, the Act of 1846 was 

neither pleaded nor relied upon in argument. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is now ordered, adjudged and 
decreed by the court, that there be judgment in favor of the defendant, and 
against the demands of the plaintiffs, with the costs of both courts. 

Lanp, J., absent. 


Mary Srurces, Executrix, v. Jonn B. Taytor. 


Where property, upon which a privilege exists, has been purchased at Sheriff ’s sale, and after the 
privileged creditor has obtained judgment against the former owner of the property and a recogni- 
tion of his privilege, the purchaser pays the amount of the judgment—Held: That by Art. 679 of 
C. P., he was bound to extinguish the judgment, and the fact that he was the vendor of the proper- 
ty, and that it was sold at his suit to pay the purchase price, would not release him from the obliga- 
tion, and that his payment does not give rise to any subrogation, by operation of law, to the rights 
of the judgment creditor against the former owner of the property. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
Muse & Hardee, for plaintiff and appellant, R. L. Bowman, for appellee. 

Lanp, J. J. S. R. Guay, the testator of the plaintiff, purchased two certain 
lots of ground, and the improvements thereon, the property of the defendant, at 
a Sheriff's sale, for the price of five hundred dollars, subject to the payment of 
the mortgages and privileges existing on the same. At the date of the sale, a 
privilege existed on the property for the sum of three hundred dollars, in favor 
of Stephen Yarborough, for materials furnished to the defendant, and used in the 
construction of buildings on the premises. After the Sheriff's sale, Yarborough 
obtained judgment against the defendant, for the amount of his claim, with a 
recognition of the privilege on the property sold. The amount of this judg- 
ment was paid by the plaintiff, as executrix of the purchaser Guay, and this 
suit was instituted by her for the purpose of being subrogated to all the rights 
of Yarborough, in the judgment obtained by him against the defendant. 

The Code of Practice declares, that “ when there exists a mortgage or privi- 
lege on the property put up for sale, the Sheriff shall give notice, before he com- 
mences the crying, that the property is sold subject to all privileges and hypo- 
thecations, of whatsoever kind they may be, with which the same is burthened, 
and with the condition that the purchaser shall pay in his hands whatever por- 
tion of the price for which the property shall be adjudicated, may exceed the 
amount of the privileges and special mortgages, to which such property is sub- 
jected.” Article 679. 

It is evident, that it was the duty of the purchaser, under this Article of the 
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Code of Practice, to have retained in his hands, out of the price for which the 
property was adjudicated, a sum sufficient to pay the privileged debt in favor of 
Yarborough ; and the fact that he was the vendor of the lots, and that they 
were sold at his suit, to pay the purchase price, and bought in by himself, did not 
release him from that obligation. Diggs v. Green, 15 La. 416. 

The payment of the judgment against the defendant by the executrix of the 
purchaser, was but the performance of his own legal obligation, and did not give 
rise to any subrogation, by operation of law, to the rights of Yarborough, the 
judgment creditor, in favor of the purchaser or his legal representatives, because 
he was bound to pay and extinguish the judgment with a portion of the price 
of the adjudication, or to abandon the property to the privileged creditor for that 
purpose. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs in both courts. 

Merrick, C. J., having been of counsel in the case of Yarborough v. Taylor 
and Guay, declined to sit in this case. 


Heirs or Benzawin Wituiams v. Mary Ann Harpy, or Wituiams. 


Where a testament purporting to be of the olographic kind, is not entirely written by the testator, it 


is null. 

Where a party enters into a second marriage, children of the first surviving, he is incapable of giving 
to his intended spouse more than one-fifth of his estate in usufruct. 

Where the community has been waived, by the marriage contract, between husband and wife, the 


law does not, in that case, create the presumption that the property belongs to the husband. 


PPEAL from the District Court of the Parish of Livingston, Wilson, J. 
H. Duncan, for plaintiffs and appellants. A. Hennen, for defendant. 

Merrick, C. J. This suit is brought by the plaintiffs to be recognized as 
heirs of the deceased, Benjamin Williams, to correct the inventory, and to annul 
an alleged olographic will made in favor of defendant. The suit was commenced 
by sequestration, and property to the amount of $2,149, not inventoried, was 
sequestered. 

The defendant answered, setting up a marriage contract, in which the testator 
acknowledged himself to owe the defendant: $1,000 for money lent at various 
times ; she sets up an olographic will in her favor; alleges that she is owner of 
the property sequestered ; that the inventory is a true one; that she was pro- 
ceeding, as executrix, to settle up the estate as far as the assets would go ; and 
reconvenes and claims judgment against the plaintiffs, absolutely, as heirs, for the 
$1,000 acknowledged to be due her by the marriage settlement. 

The case was tried by a jury and a judgment rendered against the plaintiffs, on 
their demand to be recognized as heirs, and to annul the will, &c., and in favor of 
the defendant for the property sequestered, and also in her favor and against the 
plaintiffs jointly, for the sum of one thousand dollars. This judgment, we may 
observe in passing, is erroneous on its face. 

if the plaintiffs are bound to the defendant as heirs, their right to inherit the 
estate of their ancestor cannot be refused them. 
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The will was admitted to probate as an olographic will. It was not entirely 
written by the testator, and is null. Indeed the counsel for the appellee says, 
his client claims nothing under it. The judgment was also erroneous in main- 
taining the will. 

The marriage contract is contested by plaintiffs, and they allege it to be frau- 
dulent. It is a singular instrument. 

The first clause states, that the intended husband brings into the marriage, no 
moneys, property or estate whatever, but acknowledges himself to owe his intended 
wife “ one thousand dollars cash received from her at various times.” 

The second declares that the intended wife brings in, “as her marriage portion 
or dower,” the $1,000 due by her intended husband. 

The third stipulates, that said sam “ shall constitute and become the parapher- 
nal and dotal property and funds” of said intended wife, and that there shall be 
no community of acquets and gains. 

This marriage contract must be examined in relation to the state of facts ex- 
isting when it was executed. Neither the subsequent meritorious conduct of the 
wife, and her capacity for business, nor the infirmities of her husband subsequent 
to that period, liave any legal bearing upon the issue in this case. After her 
marriage, she had no claim upon her husband for services rendered him during 
its existence. 

The intended marriage being a second marriage, children of the first surviving, 
the testator was incapable of giving to the defendant more than one-fifth of his 
estate in usufruct. OC. C. 1745; 13 An. 143, 245. 

The disparity between the parties might, itself, induce the suspicion of a de- 
sire to evade this provision of the law. But the proof, we think, shows satisfac- 
torily that the testator, if indebted to the defendant at all, was indebted only for 
a small sum for wages as a servant. 

The proof shows, that the deceased, who had been in the customhouse in this 
city, was appointed keeper of the Pass Manchac Light-House in 1850, and that 
he kept the light-house from 1850 to 1858, and that he was allowed a salary of 
$600 for himself, and $300 for an assistant. It is shown that he was a steady 
man, and could have saved money on this salary ; that when he went there in 
1850, (his first wife being then alive,) to take charge of the light-house, he 
brought with him a negro woman and “ a lot of very good household furniture.” 
The marriage with defendant took place the 12th of May, 1851. In the inter- 
val, then, the testator must have lost his first wife. 

The proof shows that the defendant was, previous to her marriage, a servant 
at a boarding house in this city, and that her wages-were worth twelve or fifteen 
dollars per month. She went from the city as a servant, into the employment of 
the testator at the light-house. When she went over, she took nothing except 
her wearing apparel. She left the testator some time after, and returned to the 
city. He wrote for her to come back. She stated to a witness that the testa- 
tor owed her fifty dollars, and she would go back and work a while on that ac- 
count. She is not known to have had any other resources but her labor. 

There is, however, some discrepancy in the testimony, as to the time when the 
defendant went into the employment of the deceased ; one of the witnesses speaks 
of it in 1852 or 1853. It must have been between 1850 and May 12, 1851, 
as the same witness says, it was before defendant's marriage. 

Under this state of facts, the presumption is created, that the sum mentioned 
in the marriage contract was a fiction. If there were anything real in it, and 
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the defendant had loaned the testator money prior to her marriage, it ought to 
have been shown, in order to rebut the plaintiffs’ proof. The judgment against 
the heirs for the sum of money specified in the marriage contract, must also be 
reversed. ; 

There is reason also to suspect, that the negro man purchased in this city in 
July, 1856, in the name of the defendant, as her separate property, might have 
been paid for out of the annual salary of the testator. He was in the receipt of 
$900 per annum, and the wife was in the receipt of nothing. Yet, at the end 
of eight years, his estate consists of a steer, a gun, and some household furniture, 
all valued at $215, whilst the property acquired and claimed by the wife, amounts 
to $2,400, besides her judgment against the heirs! 

But as there is no community between the deceased and the defendant, we 
shall not disturb the finding of the jury as to the title to the slave Simon, for 
the law does not create the presumption in such case, that the property is that 
of the husband. If the wife has used the funds of the plaintiffs’ ancestor in 
making the purchase, it can be shown in adjusting any claim which we may re- 
serve her in this decree. Should she claim under the Act of 17th of March, 
1852, the plaintiffs would, perhaps, have but little interest in making the investi- 
gation, for the value of the slave in her hands, would lessen her claim by so much 
upon the estate. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and we do now order, adjudge and 
decree, that the plaintiffs be recognized as the legal forced heirs of the said Ben- 
jamin Williams, deceased. It is further ordered, adjudged and decreed, that the 
said pretended olographic will, bearing date October 11th, 1856, be declared null 
and void, and that the said Benjamin Williams died intestate. And it is fur- 
ther ordered, adjudged and decreed, that a supplemental inventory be made of 
the real estate in the possession of the deceased at the time of his death, and 
that all of the property sequestered, (except said slave Simon, and such other 
property as had been already inventoried,) also any other property belonging to 
the deceased at the time of his death, which may be found. And it is further 
ordered, adjudged and decreed by the court, that the reconventional demand of 
the defendant be rejected, and judgment rendered thereon in favor of the plain- 
tiffs, the right being reserved to the defendant to claim of the succession of the 
said Benjamin Williams, deceased, any sum which she may be able to establish 
by proof, for money lent or wages due her prior to her said marriage ; also, with- 
out prejudice to any right she may have under said Act of the Legislature of 
17th of March, 1852, and, also, without prejudice to the plaintiffs’ right to claim 
for any funds of the said Benjamin Williams, deceased, used by the defen: 
dant in the purchase of the said slave Simon. And it is further ordered, that 
the defendant pay the costs of both courts. 

Lanp, J., absent. 
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C. Cummines anp Huspanp v. J. H. Erwin. 


Where the tutor of a minor dies out of the State in hopeless insolvency, leaving no property whatever 
upon which to administer, the minor cannot be required, under the circumstances, to sue for a 
rendition of accounts, as a condition precedent te the institution of the hypothecary action. 

Where property has been sold to satisfy a mortgage claim, as a general rule, the payment to the 
Sheriff will not exonerate the purchaser, for the latter is required to retain the balance in his hands 
in order to satisfy special mortgages of subsequent date. The Sheriff has no right to collect this 
surplus ; but at the same time, if the funds are paid over to him, and he pays the special mort- 
gage, the purchaser is thereby exonerated. 


PPEAL from the District Court of the Parish of Iberville, Beale, J. 
Samuel Matthews, for plaintiffs and appellants. Barrow & Pope, for de- 
fendant. 

Voorutes, J. The plaintiff sets up a right of mortgage on property former- 
ly belonging to the community between her deceased father and mother, but now 
held by the defendant, by virtue of a purchase at Sheriff’s sale. After the death 
of her father, the property in question was adjudicated to her mother, under the 
provisions of Article 338 of the Civil Code. Subsequently, this property was 
sold for the purpose of satisfying the mortgage and vendor's privilege, which 
encumbrances were superior in point of dignity and date to the mortgage re- 
served in favor of the plaintiff. The defendant paid over the purchase price to 
the Sheriff, who, in his return, states that he “ paid the same over to the parties 
entitled thereto, after deducting the costs.” 

Two questions are presented for adjudication. The first, whether the plaintiff 
can institute this hypothecary action, without having previously obtained a 
judgment against her tutrix ; and the second, whether the payment to the She- 
riff has exonerated the defendant. 

I. The plaintiff ’s tutrix died out of the State of Louisiana, in hopeless insol- 
vency, leaving no property whatever upon which to administer. The plain- 
tiff cannot be required, under the circumstances, to sue for a rendition of 
account, as a condition precedent. Lex non cogit ad impossibilia. 

II. The Code of Practice provides, Art. 707: That “the Sheriff shall require 
of the purchaser, the payment of the price, to the amount of the privilege or 
special mortgage of the seizing creditor, and the purchaser shall apply the sur- 
plus of the price, if there be any, to paying the special mortgages existing on 
the property, subsequent to that of the suing creditor.” 

As a general rule, the payment to the Sheriff will not exonerate the purcha- 
ser ; for the latter is to retain the balance in his hands, in order to satisfy special 
mortgages of subsequent date. The Sheriff has no right to collect this surplus ; 
but, at the same time, if the funds are paid over to him, and he pays the 
special mortgagee, it is evident that the purchaser is thereby exonerated. 

It must be remarked, in the present cause, that the tutrix was, in her indivi- 
dual and representative capacity, the seized debtor; and that it was to her, that 
the surplus funds, if any, were to be remitted by the Sheriff. 

From the Sheriff’s return, we might infer, that the balance was paid over to 
the plaintiff’s tutrix. We will, however, not conclude the party, but remand 
the case to enable her to disprove this fact. 
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It is, therefore, ordered and decreed that the judgment of the District Court 
be avoided and reversed, and that this cause be remanded for further proceedings 
according to law, the appellee paying the costs of appeal. 

DurreEt,.J., absent. 


ApranamM Parker v. Louis F. Jontk. 


In an action for the settlement of partnership accounts, where it appears that the parties have kept 
books of their daily affairs, they should be shown to be clearly erroneous, before a party sbould be 
permitted to recover beyond the same, for a matter which ought to have been entered regularly 
every day. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
M. M. Reynolds, for plaintiff. Durant & Hornor, for defendant and ap- 
pellant. 

Merrick, C. J. This suit is brought to recover of the defendant $15,000, 
his share of the amount of profits alleged to be in defendant’s hands, from a part- 
nership in the butcher’s business, carried on in four stalls in the old Meat Mar- 
ket of the Second District, from June, 1854, to 29th of May, 1857 ; and also to 
recover $3,000 for the profits on the lease of the whole market for the year 
1857. 

The books of the partnership were burnt, and the only evidence remaining of 
the state of accounts between the partners, are two balance sheets taken from 
the books, one by the witness, Smith, in February, 1857, and the other by one 
Frank, after the dissolution of the partnership. 

Auditors were appointed, and having taken the statement made by Frank, as 
the basis of their report, they found that plaintiff had received $8,979 94, and 
the defendant, $5,559 14. The remaining assets being only $7,218 86, and the 
liabilities being $9,232 11, left $2,717 02 in plaintiff’s hands—to creditors 
$2013.25, and to defendant $703 77. This report was set aside, and the case 
was, by consent, referred to the court for trial. 

On the trial before the court, the balance sheet of February 1, 1857, alone, 
was offered in evidence. 

Judgment was rendered in favor of plaintiff for $3,775. So far as it respects 
the lease of the market for 1857, it is useless to inquire whether there was or 
was not a partnership, for the proof is far from showing a profit. Notes given 
for the monthly rent were protested, and the parties were obliged to assign the 
lease to their sureties. 

One witness swears that the defendant stated, that it was impossible that he 
could owe plaintiff more than $4,000. We think, under the circumstances, that 
no importance can be attached to this testimony, for the other witnesses present 
at the time, state that the defendant refused to allow plaintiff’s demand, and the 
parties and their friends separated without effecting anything. 

C. O. Smith, plaintiff’s witness, who had been a clerk for the parties, swears, 
that he told Jonté, “ that if the outdoor expenses would be allowed, that Mr. 
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Parker would have a claim of some $4,000 against Jonté. Mr. Jonté absolutely 
refused to admit this item, and they came to no settlement.” 

The other witnesses who were present for the purpose of effecting a settlement, 
heard no such admission from the defendant. Had it been made, it would have 
doubtlessly been accepted, as plaintiff at that time claimed only $4,000 or 
$5,000 of defendant, and in 1855, he sold out his entire interest to defendant for 
$500, and defendant received him back as a partner some months after. 

The main ground of controversy appears to be a claim for $5,400, being 
$1,800 per annum, or $5 per day, alleged to have heen spent by Parker in treat- 
ing and soliciting business. 

A witness, who is in plaintiff's employment, is of the opinion, that the ex- 
pense would be from $2 to $4 per day. 

The witness, Smith, says : “ Very often when Mr. Parker would collect bills, 
he would make a deduction of so much as had been expended for the business of 
the concern, and this was charged in the books of the partnership, with 
the knowledge of Mr. Jonté, to the expense account. Those amounts, 
whenever they came in, were never charged to Mr. Parker’s private ac- 
count, but to the expense account of the firm, but sometimes he made no re- 
turns at all, and did not mention what he had spent. He was very careless to 
do it.” 

The question, then, arises, was it not plaintiff’s duty to render a fair account 
at the time, of what he spent for the benefit of the firm? If he was careless in 
mentioning the amount of his expenses, may he not also have been equally care- 
less in accounting for sums collected? Why (if plaintiff had any claim) was this 
thing permitted to remain three years without any credit for the same on the 
books, except when he chose to retain money to pay expenses? If the firm was 
indebted to him at the rate of $1,800 per annum, why did he sell out at the end 
of the year for $500? And how much (at those times the witness calls “ very 
often”) did he deduct from the collections on this account ? 

It is evident that the claim is involved in obscurity and uncertainty. As the 
parties kept books of their daily affairs, they should be shown to be clearly er- 
roneous, before a party should be permitted to recover beyond the same, for a 
matter which ought to have been entered regularly every day. 

This item being disposed of, the judgment has no sufficient basis. 

The balance sheet of February, 1857, shows, that plaintiff had received $4,600, 
and the defendant only $1,624 47. The open accounts amounted to $11,485 90 
and bills receivable, &c. $1,047 82. The liabilities were $8,925 41. If the open 
accounts had all been available, on a division, the plaintiff would have been 
entitled to claim in the partition, only $316 39, and the defendant would have 
been entitled to $3,291 92. 

The proof shows that the partnership continued for nearly four months after 
this period. The witness state, that not over $6.000 of the accounts could be 
collected, and from seven to nine thousand dollars of them, with other property 
were transferred to liquidate a single debt of $5,600, which figures on the Feb- 
ruary balance sheet as only $1,192 25. 

There is nothing to show, that the defendant has collected the assets of the 
firm. 

It follows that the plaintiff has shown no right to a judgment for any sum of 
of money against the defendant, neither does it appear (the debts being in part 
unpaid) that there will be anything left for a partition. 
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It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and that there be judgment in fa- 
vor of defendant as in case of nonsuit; and that he recover his costs in both 
courts. 

DurFe., J., absent. 


Ce.estine Portis, f. w. c., v. Gustave VaALiscue. 


An appeal will not lie to the Supreme Court in an injunction suit arresting the execution of a judg- 
ment for less than three hundred dollars, although the property seized is worth more than three 
hundred dollars, and an unreal demand for a larger amount of damages is claimed in the petition. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
A H. R. Gradmont, for plaintiff and appellant. G. A. Breaux, for defendant. 

Bucnanan, J. 

On motion to dismiss appeal : 

The ground on which this motion is based, is want of jurisdiction ; the amount 
in dispute being less than three hundred dollars. 

Facts : 

Defendant sued and obtained judgment against plaintiff for $137 91, with 
$4 50 costs of protest, and interest from 3d September, 1859, until paid. 

The present suit is an action of nullity of said judgment, accompanied with 
an injunction against the execution of the judgment. 

Plaintiff claims five hundred dollars damages ; and it was proved in the court 
below, upon a rule taken by plaintiff for an appeal, that she had been served with 
notice of seizure of property in execution, worth more than $300. It was also 
proved, that plaintiff, herself, had pointed out this property to the Sheriff for 
seizure. 

Under the authorities, this large claim for damages must be treated as unreal, 
and only intended to afford a pretext for a recourse to this court, in a cause 
where the true matter in dispute was below our constitutional jurisdiction. 
Marsh v. Briant, 9 Rob. 7; New Orleans v. Cuesta, 10 An. 724; Holland vy. 
Duchamp, 12 An. 784. 

Appeal dismissed, at costs of appellant. 
Lanp, J., absent. 
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Novver, Syndic, v. Botiineer et al. 


It is not a cumulation of inconsistent demands for a party seeking to recover his slave, toask his value 
in the event of not being able to recover the slave himself. 

Where the ancestor of a party has parted with a slave, for the express purpose of defeating the rights 
of creditors, an action will lie to recover the value of the slave thus sold or removed. 

Asa general rule, the powers of the syndics of creditors are only those of administration ; but under 
the authorization of the courts, he may make sales of property, and by their aid may recover 
damages for property destroyed or abstracted from the mass, when otherwise there would be a 
failure of justice. 

The adjudication of a slave woman at Sheriff's sale does not pass the title to her child under ten years 
of age who has been neither seized, advertised nor sold. 


4 PPEAL from the Second District Court of New Orleans, Morgan, J. 
A Collens, for plaintiff. Johnson & Denis, for defendant and appellant. 

Merrick, C. J. This suit has been brought to recover the slave Ellen Shock- 
ley, or her value, $700, and a negro girl named Susan, the child of a slave named 
Ellen Humphrey. 

The plaintiff claims that the insolvent, Balletin, made a donation of the slave 
Ellen Shockley to Mrs. Bollinger (who had full knowledge of his insolvency), in 
order to place her beyond the pursuit of creditors, and avers the nullity of the 
act of donation, whether deemed fraudulent or not. The plaintiff also avers that 
said slave has disappeared from the possession of the insolvent and Mr. and Mrs. 
Bollinger, and petitioner verily believes was sold by Mrs. Bollinger for $700 to 
some distant purchaser. 

Defendants, heirs of Mrs. Bollinger, admit they are not in possession of the 
slave Ellen Shockley, and deny all other allegations as to the same. Bollinger 
claims title to the girl Susan. He alleges, that he bought the mother of Susan 
at Sheriff's sale when the child Susan was but three years of age, and avers that 
the child became his in virtue of that sale. 

The case presents the following questions of law, viz : 

1. Can the plaintiff claim in the same petition the slave, and in the event of 
non-delivery, her value? And if so, can a suit be maintained against a party 
not in possession ? 

2. Can the syndic sue for the value of the slave, and thus convert property 
into money ; 

3. Did the adjudication of the mother at the Sheriff’s sale have the effect 
of transferring the negro child under ten years of age to the purchaser of the 
mother ? 

4. Can the purchaser compel the adjudication of the child, now over the age of 
ten years, to himself? 

I. The suit is well brought in the alternative, and there is no cumulation of 
inconsistent demands. The plaintiff cnly asks the value of the slave in the event 
he cannot recover the slave herself. 

If the defendant’s ancestor parted with the slave for the express purpose of 
defeating the rights of the creditors, there can be no doubt that an action will 
lie to recover the value of the slave so sold or removed. The action is well 
known in the civil law as the action de alienatione judicii mutandi causa facta. 
And so it is said concerning such sale, daque si alterius provincia hominem, 
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aut potentiorem nobis, appossuerit adversarium, tenebitur. Dig. 4, 7,1. So 
Bouuxcer. Mackelday says: “Lorsque l’aliénation, qui n’est jamais rescindée elle-méme, 
consiste en ce que le possesseur d’une chose I’aliene dans la crainte d’étre ac- 
tionné relativement a cette chose, celui & qui cette aliénation porte préjudice 
a une action tn factum en dommages-intéréts contre celui qui aliene.” Partie 
Générale, sec. 256, edition 1846. See also 7th Savigny, sec. 316, No. 1, to the 
same effect. , 

The action by our law is included under the general provisions of Art. 2294 of 
the Civil Code. 

II. It is true that, in general, the powers of the syndic of creditors are only 
those of administration ; but under the authorization of the courts, he may make 
sales of property. And we can see no reason why he should not also be per- 
mitted, by the aid of courts of justice, to recover damages for property destroyed 
or abstracted from the mass, when otherwise there would be a failure of justice. 
He is responsible only to the creditors for his management of the property en- 
trusted to him, and the defendant who has alienated property which did not 
belong to him, has no interest in inquiring into such administration. It is suf- 
ficient for him to know that he is protected from a second recovery by the judg- 
ment. 

IlI and IV. The child of Ellen Humphrey having neither been seized, adver- 
tised or sold with her mother, did not pass by the Sheriff’s sale. Perhaps 
this might have been a ground for annulling the sale of the mother, but it 
certainly gave the purchaser no title to the child; and as the child is now 
over ten years of age, it is idle to inquire whether he could or could not have 
compelled the insolvent before his surrender, to have transferred the child to 
him also. ° 

The judgment of the lower court orders the defendants to deliver the slave 
Ellen Shockley to the plaintiff within ten days after the notification of the judg- 
ment, and in default thereof to pay $700 and interest. Although the proof is not 
very satisfactory on the question of value, the defendants have no reasop to com- 
plain, for they have not disclosed where the slave is. If she be in their power, 
they can produce her. Certain it is they ought not to derive a profit from their 
wrongful acts. See Acts of the Legislature of 1856, p. 180. 

Judgment affirmed. 

Durre., J., absent. 


E. Buanc v. T. Cousin. 


Where it appears that no eflort was made in the lower court to correct a supposed crror in the judg- 
ment with regard to the costs, and the plaintiff has judgment for a part of his demand, the Supreme 
Court will not disturb that part of the judgment which awards him his costs. 








PPEAL from the District Court of the Parish of St. Tammany, Baylies, J. 
Alfred Hennen, for plaintiff. J. R. Jones and L. Janin, for defendant and 
appellant. 
Merrick, C. J. ‘This case is a second time before us, having been remanded 
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to this court on a writ of error by the Supreme Court of the United States, un- 
der the 25th section of the Judiciary Act.* 

It is now conceded by the appellant’s counsel, on the sixth page of his brief, 
that the verdict of the jury and the judgment of the lower court are correct on 
the question of title, and in conformity to the law as settled by the supreme Court 
of the United States. 

The appellant only claims that the judgment of the District Court should be 
amended in regard to costs. 

No effort was made in the lower court to have the supposed error corrected ; 
neither was the point made, as we perceive, on the original argument of the case 
in this court. As the plaintiff has judgment for a part of his demand at least, 
we shall not disturb that part which awards him his costs. 

The appellee claims an amendment of the judgment in his favor to the extent 
of the titles set up in his petition. 

He relies upon his prescription. We deem the proof in the record insufficient 
for this purpose ; and as the appellee has not asked that the case be remanded 
for farther proof, nothing remains but to affirm the judgment. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be affirmed, and that the appellant pay the costs of the ap- 
peal. 

Dourret, J., absent. 





[ * See the decision of 8. C. U.S., reported in 19th Howard’s Rep., p. 202.] 
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CommMoNWEALTH Insurance Co. v. ©. A. Lapuzan anp J. L. Lewis. 


Acopy of an Act of the Legislature of another State cannot be properly authenticated without having 
affixed to it the seal of the State. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Bentick Egan, for plaintiff. M. Grivot, for defendant and appellant. 

Bucnanan, J. This isa suit upon a promissory note made by Labuzan to 
the order of, and endorsed in blank by Lewis. 

There was judgment against both defendants. Lewis appeals. 

Among other defences, the appellant disputed the corporate quality of plain- 
tiff. 

A printed paper, purporting to be a copy of an Act of the Legislature of 
Pennsylvania “ to incorporate the Commonwealth Insurance Company of Harris- 
burg, Pa.,” was offered in evidence by plaintiff. This document was authenti- 
cated by a certificate signed “A. G. Curtin, Secretary of the Commonwealth, per 
J. H. McCauley,” and sealed with “ the seal of the Secretary’s office.” 

A bill of exceptions was reserved to the admission of this document, as not 
being sufficiently authenticated. 

The Act of Congress of May 26th, 1790, (Statutes at Large, vol. 1, p. 122,) 
section 1st, says : “ Acts of the Legislatures of the several States shall be authen- 
ticated by having the seal of their respective States affixed thereto.” The seal 
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“ute Ixs. Co. in evidence in this case is proved not to be the seal of the State of Pennsylvania. 


LABUZAN. 


In fact, it does not purport to be such. 

As to the objection, that the certificate is not signed by the Secretary of State 
of Pennsylvania, but by a clerk in his office, this would not be important, were 
the proper seal affixed. For it was held by the Supreme Court of the United 
States in Amedy’s case, 11th Wheaton, p. 406, that the seal of the State requires 
no certificate ; that it is the sole authentication of an Act of the Legislature re- 
quired by the Act of Congress ; and imports absolute verity. 

It is, therefore, adjudged and decreed, that the judgment of the District Court, 
as regards the appellant, John L. Lewis, be reversed; and that there be judg- 
ment in favor of said Lewis, as in case of nonsuit, with costs in both courts. 

Durrett, J., absent. 
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Bernarp Laterrape v. D. Katser. 


Where a party, being harrassed by suits, pays, under protest, money which is claimed in violation of 
a city ordinance, he is entitled to maintain an action for repetition. 


PPEAL from the Third District Court of New Orleans, Duvigneand, J. 
Michel & Koontz, for defendant and appellant. L. Castera and T. W. Col- 
lens, for plaintiff. 
Voornirs, J. This is the sequel of a cause decided, between these parties, 


. in the month of February, 1858. It was then held that the defendant, as les- 


see of the market house, was entitled to receive only the daily fee of seventy-five 
cents, instead of three dollars, as claimed, of the plaintiff, who occupied some 
stalls. 

During the pendency of his litigation, the plaintiff, being harrassed by daily 
suits, instituted by the present defendant before the Magistrate's court, paid the 
fees claimed at the rate of three dollars per day ; but did so under protest. He 


_ now asks a repetition of the excess paid. 


The District Judge correctly held that the defendant was, under circumstan- 
ces, bound to refund to the plaintiff the sum of $467 25. Indeed, without the 
protest, the plaintiff was entitled to maintain his action, inasmuch as the amount 
had been collected in violation of the ordinances of the city ; and the defendant 
had, in consequence, incurred a penalty for this illegal act. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 

Durret, J., absent. 
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Srate or Lovrsiana v. Henry, a slave. 


The Act of the Legislature relative to slaves, approved March 19th, 1857, does not contravene Art. 
115 of the Constitution, which declares that “‘ every Act of the Legislature shall embrace but one 
object and that shall be expressed in the title.” 

The State is not bound to furnish the accused with a list of the talesmen as they are summoned. 


PPEAL from the First Justice’s Court of the Parish of West Feliciana. 
ii T. J. Semmes, Attorney General, for the State. Wm. W. Leake, for defen- 
dant and appellant. 

Merrick, ©. J. The accused has been convicted of murder, and condemned 
to be executed. 

On his appeal to this court, his counsel relies for a reversal of the judgment of 
the lower court upon the unconstitutionality of the Act relative to slaves, under 
which he was tried, and also upon the erroneous ruling of the court on the trial 
of the cause. 

The Act of 19th March, 1857, relative to slaves, is supposed to be unconstita- 
tional because it contravenes Article 115 of the Constitution, which declares 
that “every law enacted by the Legislature shall embrace but one object, and 
that shall be expressed in the title.” 

It is true that the Act in question treats of crimes committed by slaves, and 
prescribes the penalties ; it declares the duties of Justices of the Peace and Dis- 
trict Attorneys in relation to the same; regulates the trial and punishment, and 
provides for the compensation of the owner where slaves are executed ; treats of 
runaways ; compels the attendance of witnesses, and declares who may be wit- 
nesses in certain cases. 

This classification of the various provisions of the Act shows that by analysis 
and subdivision we may discover more than one object in the Act, if we attend 
to each separate provision of the same, instead of its general scope. No Act 
could be framed on any subject, however simple, if it contained more than a 
single provision, which might not be obnoxious to the same charge. And to give 
this interpretation to the Constitution would require as many distinct Acts of 
the Legislature as there are paragraphs and provisions in any one Act. 

Suppose the statute had been subdivided, and the first sixteen sections had 
been grouped under a statute entitled “ An Act relative to crimes committed by 
slaves. It could then have been objected with equal propriety, that the statute 
embraced more than one object, because it embraced the crimes of murder , 
poisoning, arson, burglary, &c., &c. 

If a statute were passed upon any one of these heads, in any manner recog- 
nizing any distinctions or grades in the offence, that again would be obnoxious 
to the same objection. It is thns seen, it could not have been the intention of 
the framers of the Constitution to restrict the Legislature to a single provision 
on each object of legislation. They had in view the object of preventing legis- 
lation under titles which were foreign to the same, and which furnished no index 
to the laws so passed. Incidentally also, this Article of the Constitution may 
prevent, in a measure, combinations among the members of the Legislature in 
the passage of laws, and leaves each bill to pass upon its own merits. 

But it is urged, that if the Legislature may adopt a title so comprehensive as 
38 
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the one in question, then, under a title “ relative to free white persons,” the Legis- 
lature might pass an entire body of laws, such as the Civil Code of Louisiana. 

The example given might present difficulty, and it shows it is not easy to 
draw the intended line of demarcation, if any exists, between an object con- 
sidered as a genus and the objects which form its species. Without, therefore, 
undertaking to unravel this difficulty, we think we may safely assume that the 
title to the Act relative to slaves is a fair index to every one of the forty-three 
sections embraced therein. If duties are imposed by the Act upon Justices of 
the Peace, the Sheriff, or the District Attorney, it is only with relation to slaves, 
In like manner, every other section of the statute has a direct relation to the 
object specified in the title of the Act. 

Then, when we look to the body of the Act, to see whether it contains more 
than one object, we must observe its general scope and not the subdivisions intro- 
duced by the statute itself. Testing the present Act by these rules, does not 
enable us to say it violates the Constitution in the particulars complained of. 

A bill of exceptions was taken to the refusal of the magistrate to furnish the 
counsel of the accused with a list of the talesmen being summoned by the Sheriff, 
after the regular panel had been exhausted. It appears by the bill, that after 
three jurors were sworn and the panel exhausted, the Sheriff was directed to 
summon ten others; that while the Sheriff was performing this duty, the prison- 
er’s counsel requested a list might be served upon him of the new jurors so sum- 
moned, but it was refused him on the ground that it would occasion too much 
delay, and as each juror came into the court-house he was called to be sworn, 
without waiting until the Sheriff had summoned the number ordered. 

It was a matter within the discretion of the Justices of the Peace, whether 
they would delay the proceedings until the Sheriff returned, or proceed as fast as 
the jurors presented themselves. We are not aware of any law which makes it 
the duty of the State to furnish the accused with a list of the talesmen as they 
are summoned ; and although a refusal to furnish such a list would not be error, 
we think where several talesmen have been summoned and are in attendance, such 
reasonable request of the prisoner, to be furnished a list, ought not to be refused. 
But in this case it appears the talesmen were called to be sworn as they appeared 
in the court-house, and it was impossible to furnish the accused with the list un- 
til the return of the absent Sheriff. 

The remaining ground relied on by the prisoner is the alleged misconduct of 
two of the jurors, who held a conversation with bystanders, one of whom was 
reprimanded by the court. Conceding that the rules governing the trial of crimi- 
nal cases in respect to white persons are applicable to the trial of slaves, it does 
not appear that the accused can avail himself of the objection in this case, be- 
cause the improper conduct of the two jurors occurred when only three jurors 
were sworn, and no effort was made to cause them to be set aside and have others 
empanelled in their place, and moreover this was not even urged as a ground for 
a new trial, neither has any bill of exception been taken to the ruling of the 
lower court upon this point. As the accused and his counsel must have been 
aware of the misconduct of the jurors at the time it occurred, the case of the 
State v. Hornsby is not in point. 8 Rob. 558. 

Judgment affirmed. 
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Swira, Harris & Co. v. NarHanter, AMACKER. 


Where a plaintiff offered to discontinue a suit, having given the Clerk of the court instructions to that 
effect, prior to the filing of a reconventional demand, but the defendant resisted the discontinuance 
and was sustained by the court—Held : That, whether plaintifl’s original demands were urged to 
the jury or not, it was an error to disregard them on the final judgment. If no evidence was offered 
to sustain them, a judgment of nonsuit should have been rendered ; if they were proved to have 
been novated, judgment should have been rendered against the plaintiff; if they were established, 
plaintiff should have had judgment. 


PPEAL from the Distri¢ét Court of the Parish of St. Helena, Wilson, J. 
J. T. Ellison, A. Addison and Michel & Koontz, for plaintiffs and appel- 
lants. E.P. & H. W. Ellis and Preston Pond, for defendant. 

Merrick, C. J. The appeal is taken in this case from a judgment in favor 
of the defendant, for $9000, for the wrongful suing out of writs of sequestration 
in the two consolidated cases, by which certain cotton and the stock of goods in 
trade of the defendant were seized. 

The judgment is erroneous. 

The plaintiffs offered to discontinue the suits, having given the Clerk of the 
District Court instructions to that effect prior to the filing of the reconventional 
demand. 

The defendant opposed the discontinuance, and was sustained by the court. 

The verdict of the jury and the judgment of the court do not notice plaintiffs’ 
demands, and judgment is rendered upon the reconventional demand alone. 

Whether plaintiffs’ original demands were urged to the jury or not, it was error 
to disregard them on the final judgment. If no evidence was offered to sustain 
them, a judgment of nonsuit should have been rendered. If they were proven to 
have been novated, judgment should have been rendered against the plaintiffs. 
If they were established, plaintiffs should have had judgment. 

On the reconventional demand, we observe that the damages are high. The 
seizure of the stock of goods amounting to but little over four thousand dollars, 
and the eighteen bales of cotton continued but one day, when the sequestration 
was set aside on bond by the defendant. It is difficult to believe that the sei- 
zure of so small a stock of goods, by turning the key upon them for so short a 
period, could have occasioned the defendant nine thousand dollars damage. 

Again, there is no ground for charging the plaintiffs with attorney's fees to the 
amount claimed, as an element of damage. For before the reconventional de- 
mand was filed, and before the appearance of counsel, the plaintiffs had given 
directions to dismiss the suits, and they have been kept in court against the 
wishes of plaintiffs. 

As the judgment of the lower court must be reversed as to a portion of the 
case, we will also remand for a new trial upon the reconventional demand, instead 
of rendering judgment upon the same here. 

The appellant’s counsel refers to certain bills of exception, on which he also 
relies for a reversal of the judgment. We do not find any bills of exception on 
the page to which he refers in this voluminous record, and we have too much 
labor to justify the examination of matters which may not be relied on by the 
appellant. 
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It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that this ease be remanded to 
the lower court for a new trial, the defendant and appellee paying the costs of 
the appeal. 

Lanp, J., absent. 


Sowers & Jamison v. E. Smrr, L. Miuavpon and A. Lesseps. 


Evidence called for ex officio, by the Julg>, after the case is submitted and under advisement, is 
unauthorized, and will be disregarded on appeal. 

Where a natural drain exists on one estate in favor of another, the mere fact that the owner of tie 
estate in favor of which such servitude exists cuts a ditch or canal leading such water into the 
drain, as would, if leit in a state of nature, find its way by a slow process, is not sxch an aggrava- 
tion as would be unauthorized, where it has for its object the interest of agriculture, and does not 
tend to redeem swamp lands, or to turn the natural course of water into another direction. 


PPEAL from the District Court of the Parish of Plaquemines, Foulhouze, J. 
ii T. Gilmore, J. M. Bonner, and A. P. Field, for plaintiffs and appellants. 
I. E. & C. N. Morse, for defendants. 

Durret, J. The plaintiffs allege, that they are the owners of a tract of land 
known as the Union Plantation, situated in the parish of Plaquemines, at about 
eleven leagues below the City of New Orleans, and on the same side of the river 
Mississippi, having about eighteen arpents front to said river, by furty arpents 
in depth, below and contiguous to which lie the Jands lately belonging to 
Alexander and Auguste Lesseps, but now cultivated hy, and in the possession of 
the defendants, and known as the Bonsecour Plantation. The plaintiffs further 
aver, that there exists upon their plantation a bayou or natural drain which 
takes its source above, runs across their plantation, and obliquely across the said 
Bonsecour Plantation, by means of which the plaintiffs’ plantation is drained, or 
the waters thereof find their natural course. They further charge, that notwith- 
standing the natural servitude thus due by the lower estate in favor of their 
upper estate, the said defendants have, on or about —— day of —— last past, 
constructed or caused to be constructed a dam across said bayou on the division 
line of the two estates, thus obstructing the natural course of the water, whereby 
they have been damaged by the loss of their crop, &c., &c., to the extent of 
$34,000, as follows : 


pT | $ 18,000 
AO acres of ratoons (next year)........... ccc eee cece eee eeeee 3,000 
Damage done to land by water.................eeeeeeeeeeeeees 12,000 


Damage done, hauling wood, wear and tear of negroes, carts, mules, &c. 1,000 


$ 34,000 

They aver that the defendants, although thereto amicably requested, refuse to 

remove said dam and to pay them the above sum; and pray that they be ordered 

to remove said obstruction and be condemned to pay, in solido, the above sum of 
thirty-four thousand dollars. 


The defendants in their answer deny the existence of any servitude on their 
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estate in favor of the plaintiffs’ property, or the existence of any natural drain or 
bayou as described in the petition, and oppose to such servitude the prescription 
of ten, twenty and thirty years. 

The District Judge after hearing the parties, dismissed the suit. 

The conclusion to which we have arrived does not require us to express any 
opinion on the several bills of exception taken on the trial of the cause. We will 
however rewark, that the evidence called for ex officio by the Judge, after the 
case had been submitte! and was under advisement, was unauthoriand, and, 
therefore, disregarded by this court. 

The witnesses of the defencants establish, beyond a shadow of doubt, that the 
bayou or coulée described in the plaintiffs’ petition is a natural drain, and that 
the estate of the defendants owes, as charged, a natural servitude to the estate of 
the plaintiffs. And the only remaining question is: have the plaintiffs, by their 
acts, so aggravated this natural servitude as to authorize the erection, by the 
defendants, of the dam complaiued of? We adhere to the opinion expressed in 
the case of Martin v. Jett, 12 La., p. 503, and the liberal interpretation therein 
given to Art. 656 of the Civil Code; for we conceive that a strict and rigid 
application of said Article would condemn to perpetual sterility all the rich 
lands in lower Louisiana bordering on the Mississippi Kiver. If the mere fact of 
my upper neighbor’s cntting « ditch or canal leading in a natural drain, into 
which, the waters thus accumulating, would, if left in a state of nature, find their 
way by a slow process, were a sufficient warrant to justify my closing the natural 
drain, it is evident that my lower neighbor could exercise the same right, as also 
the owners of the lands in the immediate rear. Thus, in a very short time, would 
every plantation be completely shut up, with no other means of getting rid of the 
surplus water than by absorption and evaporation,—a state of thing which was 
never contemplated by the Legislature. The evidence shows that said coulée 
runs across the plaintiffs’ plantation at a distance of from twelve to fifteen ar- 
pents from the river, and that the whole of the front land, which is all good and 
productive, is more effectually drained by ditches which fall into the coulée ; and 
that from the coulée, running back to a distance of about seven acres, there is a 
gradnal elevation in the svil of about eighteen to twenty-four inches, with a 
descent from that point to the back swamps where the tide water of the Gulf 
backs, and at long intervals overreaches the ridge. The evidence further shows, 
that there are three old ditches from the coulée to the ridge, the lower of which 
cuts the ridge and extends to the swamp or to another back coulée. The plain- 
tiffs have expressed their willinguess, if required, to close said ditches, and we 
will in our decree protect the defendants iu this respect ; although the evidence 
does not show satisfactorily that the defendants have been injured thereby. 

Upon the whole, we are of opinion that the aggravation of the servitude was 
authorized, as it had for object the interest of agriculture, and did not tend to 
redeem swamp lands or to turn the natural course of water into another direction. 
We will dispose of the plea of prescription by inserting here the Article 791 of 
the Civil Code. “ Prescription for non-usage does not take place against natu- 
ral or necessary servitudes, which originate from the situation of places.” 

Two of plaintiffs’ witnesses have assessed the damages by, in a great measure, 
simply swearing to the correctness of the bill of charges. The assessment is so 
evidently overrated and extravagant, that we only allude to it for the purpose of 
expressing our disapprobation ; and inasmuch as we have no other testimony 
bearing on this branch of the case, we will, in this respect, remand the cause to 
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enable the plaintiffs to prove, by legal evidence based upon real facts, the reason- 
able damages resulting from the acts of the defendants. 

It is, therefore, ordered, that the judgment of the District Court be avoided 
and reversed. It is farther adjudged and decreed, that the defendants be, and 
they are hereby ordered to remove and demolish, on their plantation, the obstrue- 
tion or dam constructed across the coulée described in the plaintiffs’ petition. It 
is farther adjudged and decreed, that the plaintiffs be, and they are hereby or. 
dered, to fill up and stop effectually all the ditches or canals on their plantation, 
at the extreme height of the ridge described in our opinion, and in such a man- 
ner as to keep the tide water from running in the same before overflowing the 
ridge itself. It is further ordered, that this cause be remanded to the court @ qua 
to pass on the question of damages, and that the costs of both courts be paid by 
the defendants. 

Lanp, J., absent. 


Mrs. Van Ostern v. Mr. & Mrs. Spmons. 


A direct action is indispensable in order to defeat a fraudulent contract ; and only in cases of fictitious 
contracts, or pure simulations can the creditor cause the property to be seized and sold in utter dis- 
regard of the deed of transfer. 


PPEAL from the 5th District Court of New Orleans, Eggleston, J. 
M. M. Reynolds and J. C. Coleman, for plaintiffs. V. F. & J. B. Cotton and 
Michel & Koontz, for defendants and appellants. 

Voorutgs, J. The plaintiff enjoined the seizure of two slaves, to which she 
claims title by virtue of a donation inter vivos from her mother, Mrs. Douglas. 
The latter is the seized debtor, and the seizing creditors are Mrs. Simmons and 
her husband. 

Pending the proceedings, which resulted in a judgment in favor of Mrs. Sim- 
mons against Mrs. Douglas, the act of donation was passed ; and, from an inspec- 
tion of the record, we conclude that the donation was not a fictitious transfer. 
The plaintiff has had the control over the slaves donated ever since, and there is 
nothing to indicate that her possession is intended merely to give her an appear- 
ance of title. In other words, this is a real contract. 

Upon the subject of the revocatory action, the Code, Art. 1975, says: “If the 
contract be purely gratuitous, it shall be presumed to have been made in fraud of 
creditors, if, at the time of making, the debtor had not over and above the amount 
of his debts, more than twice the amount of the property passed by such gratui- 
tous contract.” Tad the creditor, in the case at bar, brought a direct action to 
set aside and avoid the donation, on account of its injurious effects on his rights, 
it would have been incumbent upon him to prove those facts, which, under the 
provisions of the Code, create the presumption of fraud. But it is well established 
that a direct action is indispensable in order to defeat a fraudulent contract ; and 
that, only in cases of fictitious contracts or pure simulation, can the creditor 
cause the property to be seized and sold in utter disregard of the deed of 
transfer. 
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The judgment of the District Court must, however, be amended as regards the 
damages awarded. It is not, in that respect, sustained by proof of actual dam- 
ages. Nor can we grant the relief which the plaintiff’s counsel asks for his client, 
on the allegation that the seizure was vexatious and malicious. This is not 
borne out sufficiently by the record. Neveu v. Voorhees, Sheriff, et als., 14 
An. 738. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be amended, by striking out the allowance for damages, and that the same be, in 
other respects, affirmed, the plaintiff paying the costs of appeal. 

Lanp, J., absent. 


RRA AAR nnn nnn nnn ene eee ee eee 


Marie Scnewer, Wife of J. Scnewer, v. Louis Kier. 


Where a suit was brought for defamation of character, and defendant failing to answer, a judgment 
by default was made final without the intervention of a jury, on ex parie affidavits sworn to before 
the Clerk some days previous to the trial—Held: Thata jury ought to have been empanelled to 
assess the damages, the witnesses ought to have been examined in open court on the trial, or their 
depositions taken according to law should have been offered in evidence. 

Where the husband of the plaintiff is not a party to the suit, his authorization to bring the suit should 
be shown. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Nelville Soulé, for plaintiff. WW. D. Hennen, for defendant and appellant. 

Merrick, C. J. This is a suit for defamation of character. 

The defendant failed to answer, and the judgment by default was made final 
without the intervention of a jury, on ex parte affidavits sworn to before the 
Clerk some days previous to the trial. 

The petition avers that the plaintiff, a married woman, is authorized to bring 
the suit, but there is no proof of such authorization in the record. 

Defendant appeals. He relies, for a reversal of the judgment, upon three sup- 

, posed errors, viz : 

lst. That the court erred in confirming the default on ex parte affidavits. 

2nd. That the damages could only be assessed by a jury. And, 

3d. That there*being no proof of the authorization of the husband to bring 
the suit, it ought to be dismissed. 

It appears to us that there was error in the three particulars complained of. 
A jury ought to have been empanelled to assess the damages. The witnesses 
ought to have been examined in open court on the trial, or their depositions, 
taken according to law, should have been offered in evidence. The husband of 
the plaintiff is not a party to the suit. His authorization to bring the suit 
should have been shown. C. P. 360; 17 La. 332; C. P. 312; 6 An. 521; 11 
An. 265; 2 An. 140. 

The case must be remanded for a new trial. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that the case be remanded to the 
lower court for a new trial according to law, the plaintiff paying the costs of the 
appeal. 

Lanp, J., absent. 
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Ricnarp Eneianp v. Tazopore Griron, owner of Steamboat Cora. 





































The Act of Congress, entitled “‘ An Act for the better security of the lives of persons on vessels navi- 
gated in whole or in part by steam,’ may be invoked, as the basis of a civil action, to remedy a pri- 
vate grievance or wrong, caused by a failure to comply with its provisions. 

The neglect to provide the tackle, apparel and furniture required by law for the equipment of a vessel 
is the fault of the owner himself, and he is, therefore, responsible to the master of a slave, hired on 
board his boat and lost through such neglect, for the value of such slave. 

The admissibility of evidence given of facts not alleged in the petition, should be objected to when 
offered, and the point reserved ; otherwise it will be considered as if it had been responsive to an 
allegation in an amended petition, filed with consent of the opposite party. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
41 B. Egan, for plaintiff and appellant. Hunt & Denegre and Blocker, for 
defendant. 

Bucnanan, J. Plaintiff sues for the value of a slave, alleged to have been 
lost hy falling overboard and drowning from on board of defendant’s steamboat, 
in consequence of said steamboat not being provided with a yawl or small boat, 
as required by the 4th section of the Act of Congress approved the 3d August, 

1852, entitled “ An Act for the better security of the lives of persons on vessels 
navigated in whole or in part by steam.” 

The slave was hired to the boat as a fireman. He fell overboard about eight 
o’clock in the evening. Several witnesses swear that he might have been saved, 
had the Cora been provided with a yawl. 

A point is made for defendant, that the Act of Congress relied upon by plain- 
tiff is a penal Act, and cannot be invoked as the basis of a civil action to remedy 
a private grievance or wrong. But we do not perceive the force of this argu- 
ment. Almost all crimes or misdemeanors, although the subjects of prosecution 
at the suit of the State, are attended with injury to individuals. The public 
prosecution has never been held to exclude the private action. (m the contrary, 
the fault of defendant, which is the gist of the civil action in damages, under . 
Article 2294 of the Civil Code, is most directly and conclusively established by ‘ 
proof of facts which might have been the ground of a criminal prosecution 
against him. We have very lately decided, that the owners of vessels were 
hound towards masters of slaves hired by them, in an implied warranty that no 
injury should result to the slaves so hired, from mismanagement and fanlt on the 
part of any officers of the boat. Howes v. Steamer Red Chief, decided May 14th, 
1860. The present case is a stronger one; for the neglect to provide the tackle, 
apparel and furniture required by law for the equipment of a vessel, is the fault 
of the owner of the vessel himself, with which he is directly and immediately 
chargeable. 

The allegations of the petition are proved to our satisfaction. 

Evidence has also been given, without objection, of facts not alleged in the 
petition, tending to show that the cause of the slave’s falling overboard was the 
condition of the woodpile, which occupied the whole of the guards and rendered 
it dangerous to pass from forward to the after part of the boat. 

The counsel of the defendant insists that this portion of the testimony should 
be disregerded. But under our practice, its admissibility should have been ob- 
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jected to when offered, and the point reserved; otherwise it will be considered as 
if it had been responsive to an allegation in an amended’ petition, filed with con- 
sent of the opposite party. 

The judgment of the District Court is, therefore, reversed ; and it is adjudged 
and decreed by this court, that plaintiff and appellant recover of defendant and 
appellee twelve hundred and fifty dollars, with legal interest from judicial demand, 
1ith December, 1857, until paid, and costs in both courts. 

’ Lanp, d., absent. 


Suaw & Zunts v. E. P. Nose et als. 


Where it was sought to make parties liable for the price and debts of a boat, as owners, under a 
title derived from the plaintiffs at a certain period—Held : That evidence of a different title could 
not be received. 

A variance in the bill of sale as to the names of the vendors, is a variance in the substance itself, and 
will exclude it as evidence. 

In actions upon contracts and deeds, if any part of the contract proved, or deed described should 
materially vary from the contract or deed, as stated in the pleadings, it will be fatal. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Lea & Marr, for plaintiffs and appellants. A. N. Ogden & Stansbury, and 
S. B. Noble, for defendants. 

Durre., J. This suit was commenced against the defendant, E. P. Noble, as 
owner of the steamer Compromise, to recover five hundred dollars, the balance 
of the price of said boat still due, as also for stores and supplies furnished to the 
said boat, and the premiums for her insurance. The members of the commercial 
firm of Connolly & Moore were, by a supplemental petition, made defendants, as 
co-owners, with Noble, of the compromise. 

The defendant, Noble, is sought to be made responsible, as owner, on the alle- 
gation “ that in the month of July, 1856, petitioners sold, conveyed and delivered 
unto the said Noble, the steamer Compromise, for the sum and price of $7,500, 
all of which has been paid, except the sum of five hnndred dollars, for which 
H. A. Nunnally, who was the master of said boat, in the month of October, 
1856, executed and delivered to petitioners the note of the steamboat Compro- 
mise and owners, payable 1st-4th of April, 1857, &c.” 

We will first notice the objection, on the score of interest, to the testimony of 
the witnesses, H. A. Nunnally and J. W. Watt. The first named witness had a 
direct interest to fix the liabilities of the defendants, being himself personally 
bound for the whole amount in litigation; and the wituess, Watt, had a direct 
interest the other way, for, according to his testimony, he is equally responsible 
with the defendant, Noble. We think that the District Judge should not only 
have disregarded the testimony of the witness, Nunnally, but also that of the 
other witness; and if we here allude to the testimony of the witness, Watt, it is 
because it appears to have been received with a reservation. 

Our attention is next called to a bill of exception, taken by the defendants, to 
the introduction, in evidence, of a copy of the sale of the steamboat Compromise, 
from the plaintiffs, as agents of D. G. Hill, M. A. Cox and B. W. Kay, to E. P. 
Nobie, on the 1st day of October, 1856. 

39 
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The objection is, that “ the petition contained no allegation of any such sale of 
the date above set out, and by parties thus named and interested, and that thus 
there was a want of correspondence between the averment and the proof offered.”’: 
The objection was well taken, and should have been sustained, for it was a viola- 
tion of the rule that the allegata and probata must correspond. The variance 
was in the substance itself, the names of the vendors; and as the defendants were 
sought to be made responsible for the price and debts of the boat, as owners, 
under a title from the plaintiffs, at a certain period, evidence of a different title 
could not be received. In actions upon contracts and deeds, if any part of the 
contract proved, or deed described, should materially vary from the contract or 
deed as stated in the pleadings, it will be fatal. Greenleaf, vol. 1, 2263, 66 and ° 
69. Deloney et al. v. Smith et al., 3 La. 418; Lyons v. Jackson, 4 R. 465; 
Nicholls v. His Creditors, 9 R. 476. : 

The rejection of the sale from plaintiffs, as agents, to one of the defendants, 
necessitates a judgment of nonsuit, which will be an affirmance of the judgment 
of the District Court. 

It is, therefore, ordered and decreed, that the judgment of the lower court be 
affirmed with costs. 
Lanp, J., absent. 









































Louts Rocuette v. Louis Frangots Hezeav. 


Where a child claims property in the possession of his natural father, on the ground that it was 
acquired by the joint labor of the deceased mother with that of the father, courts of justice are 
bound to discountenance pretensions based upon such an immoral connection, by demaaading strict 
and conclusive proof, before affording relief. 


PPEAL from the Fourth District Court of New Orleans, Morgan, J. 
H. R. Grandmont, E. Meunier and G. LeGardeur, for plaintiff and appel- 
lant. L. Eyma and C. Dufour, for defendant. 

Durret, J. The plaintiff, who represents himself as the duly recognized natu- 
ral son and sole heir of Eléonore Victéire Rochelle, seeks to recover from the 
defendant the undivided half of all the property, lands, slaves, movables, &c., 
owned at the demise of his mother, the 2d of January, 1855, either separately or 
jointly, by his said mother and the defendant, on the ground that the same was 
the acquisition of their joint labor, industry and economy, during a period of 
eighteen or twenty years that they lived in New Orleans as husband and wife. 
The plaintiff also sets up other claims as special damages, for the illegal acts of 
the defendant, and for the fruits and revenues of all said property. 

The answer denies generally all the allegations of the petition, and asserts 
“that the plaintiff has no right of action against him in the way this suit has 
been instituted.” 

The judgment of the District Court was one of nonsuit. 

The evidence shows that the defendant and Eléonore Victoire Rochelle came to- 
gether in New Orleans very poor, some twenty years before the death of the latter, 
and that during the whole of that time they lived together as husband and wife ; 
that there is now living another issue of this illicit cohabitation, a boy named Hen- 
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ry,aged about ten or twelve years, who, according to the brief filed herein by the 
plaintiff, was also recognized as a natural son and heir of Eléonore Victoire Ro- 
chelle. It also appears that when the defendant first came, as above stated, in 
New Orleans, he had, and still has living in France, a legitimate wife. The 
defendant and his concubine were very industrious and economical ; they worked 
together ; their first occupation was to make artificial flowers, and they kept, to 
within a very short time before the death of the plaintiff’s mother, and possibly 
to the day of her death, a very profitable store as florists. 

On the other hand, we see that the said Eléonore Victoire Rochelle acquired in 
her own name eight lots of ground situated in Faubourg Washington, on the 
23d day of June, 1848 ; that as her agent, under a power of attorney, dated the 
28th of June, 1848, the defendant purchased in her individual name, the follow- 
ing property, to-wit : on the 16th of February, 1850, two lots of ground in Fau- 
bourg Washington, and on the 3d of April, 1855, seven lots of ground in the 
Third District of New Orleans; and the plaintiff admits that the title to the 
slave Louise stands in the name of his mother. 

The defendant has also established that he has, for the last twelve years, and 
upwards, dealt extensively az a money broker, discounting notes and lending 
money on jnterest for his own account. 

We also find that eight of the lots acquired as above stated have been incor- 
porated and form a part of the graveyard of St. Vincent de Paul. 

Were we to give the judicial sanction of this court to the pretensions of the 
plaintiff, its immediate effect would be to incorporate into our Code a species of 
community alike repugnant to good morals and social order. A sense of duty 
requires that the judicial tribunals of this State should rather, within legal 
bounds, discountenance all such pretensions, by demanding strict and conclusive 
proof, before affording relief. 

Tested by the above rule, the plaintiff has failed to make out his case; for we 
are of opinion that his mother has received her share of the profits of the joint 
labor which she has invested in the acquisition of real property and slave. We, 
nevertheless, incline to the belief, that the succession should be credited with one 
half of the contents of the store of artificial flowers at the time of the death of 
Eléonore Victoire Rochelle, together with one-half of the dues of the same; also 
with a just proportion of the unpaid revenues of the cemetery of St. Vincent de 
Paul at the same date, and a like proportion of the revenues of the same since 
accrued, and with the value of the services of the slave Louise. A part of the 
movables described in the inventory belongs, without doubt, to the deceased ; 
but the evidence is not sufficient to authorize us to pass on the above pretensions, 
and besides, all the parties in interest are not before us. Justice, however, 
requires that the rights of the heirs should be reserved in the above particu- 
lars. 2 An., 10; 13 An., 576; Hennen’s Digest, vol. 2, p. 1131; C. C. 1234, 
1231, 1252. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be amended, so far as to reserve the right of action which the heirs of Eléonore 
Victoire Rochelle may have to claim of the defendant a settlement and an account 
of the contents of the store kept by the defendant and the deceased, including the 
dues of said store, at the date of the demise of the plaintiff's mother, together 
with an account of the value of the services of the slave Louise, as also the por- 
tion of the said deceased out of the revenues of the cemetery of St. Vincent de 
Paul which were unpaid at her death and which have since accrued, as also so 
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much of the movables described in the public inventory of the succession of 
Eléonore Victoire Rochelle as will, after a proper investigation, appear to belong 
to said estate. And it is further ordered, that the judgment of the lower court, 
amended as above, be affirmed, the defendant paying the costs of the appeal. 


Brannan, Patrerson & Hortmay v. Wu. R. Horr. 


The right of the owners of a boat to recover from their cfficers, through whose neglect damage has 
been done, the amount paid by them on account of such damage, is not prejudiced by the fact that 
instead of contesting the demand, they compromised it. 

The pilot or any other officer of a boat should not be held responsible to the owners unless it be clearly 
shown that he has been guilty of negligence, by which the loss was occasioned—but he cannot 
escape responsibility when such negligence is shown, simply because other persons are a!so 
culpable. In such case, he is bound in solido with the other negligent parties. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Hart & Martin, for plaintiffs. Simonds & Fenner, for defendant and appel- 
lant. 

Merrick, C. J. “ Plaintiffs allege that the defendant, Wm. R. Hoel. while in 
charge, as pilot, of their steamboat, the Virginia, did, on the 5th day of January, 
1858, by gross carelessness and neglect, run into and sink, at Vicksburg, a num- 
ber of boats loaded with coal, the property of Victor F. Wilson, of that place; 
that the said boats were worth fully twenty-five hundred dollars; that their 
steamer was attached in the Sixth District Court of New Orleans, and that they 
had been compelled to pay the said sum, and were entitled in law to re- 
cover the same from defendant, through whose negligence the collision had 
occurred.” ' 

“ The plaintiffs examined five witnesses, from whom it appears that the colli- 
sion took place between two and three o’clock on the morning of the 5th of Janu- 
ary, 1858; that the moon was shining brightly, and all objects were clearly 
visible ; that the coal boats were lying in their proper place, about three hun- 
dred yards below the wharf boat, which was the usual steamboat landing at 
Vicksburg ; that lights were exhibited on the boats; that the steamer came in 
at a high rate of speed, and made a very awkward landing; that she destroyed 
property to the amount of three thousand dollars ; that she was soon afterwards 
attached in New Orleans, at the suit of the owner of the coal, and that the suit 
was compromised for twenty-five hundred dollars.” 

“ And finally, it is shown that the defendant was acting as pilot on the steamer 
at the time of the collision, and was then at the wheel.” 

The defendant has introduced witnesses, showing that he sustains an excellent 
character in his occupation, and that he is a skillful and careful pilot. He pro- 
duces also one witness who was on the steamboat and acted as mate at the time 
the collision took place. This witness is contradicted by plaintiffs’ witnesses in 
some particulars. He says it was a dark morning, and that the coal boats had 
no lights visible; that if they had had lights, the collision could have been 
avoided ; that the coal boats were not discovered in time; that at the time they 
were seen, the wind was blowing and it was impossible to prevent the collision 
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although the pilot used every exertion so to do; he says further, that the cdllision 
happened without any negligence on the part of the pilot Hort. 
The judgment of the lower court was in favor of plaintiffs for $2550, and : 
defendant appeals. ' 
I. His counsel objects to the recovery, that, by compromising the demand of 
; the owner of the coal boat, instead of contesting the same, plaintiffs have lost all 
; recourse against the defendant. 
1 II. It is further objected, that the pilot is not the only person concerned in the 
' management of the steamboat; that it should have been shown, that it was the 
fault of the pilot so as to exclude every other hypothesis; that in this instance, 
it may have been the fault of the engineer, the mate or watch, or the captain. 
III. The amount paid by the plaintiffs to Victor F. Wilson was $2500. It is 
alleged that $50 more was paid for costs, but there is no proof that it was so 
paid. Judgment, we have seen was rendered for $2550. Defendant claims there 
is manifest error (in the event his other defences are overruled) of $50. 
1. On the first ground, we think that the compromise of the demand of Wilson 
against the plaintiffs cannot prejudice the right of the latter to recover. Had 
the plaintiffs contested Wilson’s demand, and paid only after final judgment, such 
judgment would not have been conclusive upon defendant as to the amount of 
damages suffered. As to him, it would have been res inter alios acta. 
The suggestion that the defendant’s testimony might have prevented a recovery 
in such action, does not vary the state of the case. The question is, has the act 
of the defendant occasioned the plaintiffs’ damage, and how much? If the plain- 
tiffs have the means of proof, they were not obliged to wage an unsuccessful war 
with Wilson, and might well make payment to him and look for redress to those 
by whose negligence the loss was occasioned. 
2. On the second ground, the pilot does not pretend that any other person was 
the occasion of the loss, and one thing is clear (if we give credence to the wit- 
nesses,) that there was great negligence on his part. The night was not éark : 
he was approaching a town where flatboats are almost always moored, and, in- 
stead of landing at the wharf boat in the ordinary way, he approached the shore 
with too much steam in the midst of the flatboats, two or three hundred yards 
below the usual landing; the flatboats being also more conspicuous from their 
lights. It is no excuse to the pilot, that another person was also remiss in duty 
in not observing the flatboats soon enough. The pilot ought to have known 
where the coal boats were lying at a town like Vicksburg, as well as to have 
seen them, and he ought not to have approached the shore under so much head- 
way. There is no proof that the engineer disobeyed his orders, or that he him- 
self was yielding obedience to any one having power to control him or to direct 
the movements of the boat. 
It is suggested that pilots pursue a perilous occupation peculiarly subject to 
accidents which the greatest prudence and skill cannot always avoid, and that 
they ought not to be held liable, except in cases of gross negligence affirmatively 
proved, and where it is a'so clearly shown that the loss was not occasioned 
wholly or in part by the fault of other parties engaged in the management of 
the boat. 
We are willing to concede, that the pilot or other officers of the boat ought 
not to be held responsible to the owners, unless it is clearly shown that they have 
been guilty of negligence, by which the loss was occasioned, but they cannot 
escape responsibility when such negligence is shown, simply because other per- 
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sons are also culpable. In such case, they are bound in solido with the other 
Hort. negligent parties. C. C. 2304; Acts 1844, p. 14. 

3. On the third ground, we find that there is an error of fifty dollars in the 
judgment. The plaintiff contends, that as no special mention was made of this 
error in the motion for a new trial, and as the appeal has suspended the entire - 
judgment, we ought to apply the maxim, De minimis non curat lex. No instance 

has been cited where the maxim has been applied to so large a sum as fifty dol- 
lars. Moreover, there is as much reason, in reference to the appeal, why the 
plaintiff should be cautious to exact nothing but what is just of his adversary, as 
there is that the defendant should be vigilant to protect himself in the lower 
court. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed. And we do now order, adjudge and 
decree, that the plaintiffs recover and have judgment against the defendant, 
Wm. R. Hoel, for the sum of two thousand five hundred dollars, with legal inte- 
rest thereon from judicial demand until paid, and for costs in the Jower court, the 
plaintiffs paying the costs of appeal. 

Lanp, J., absent. 


m. E. Levertcn, Curator of Warsn. v. Amos Apams et al. 
Ws. E. Levertcn, Curater of W A A t al 


In actions which involve the question of simulation, great latitude is permitted in the introduction of 
proof, and officers may be called upon to state anything which does not directly contradict their 
return, although the same may be connected with other and extraneous proof which shall have the 
effect of showing that the officer was mistaken in such return. 

The law abhors a multiplicity of actions against the same person, and does not favor the collection of 
a multiplicity of actions against different and distinct persons in the same suit. 

Where a party was appointed guardian to a minor by the courts of Mississippi, and subsequently 
remove 1 to the State of Louisiana, bringing the minor with him, thereby changing the domicil of 
the minor, and obtained possession of the effects of the minor in a fiduciary capacity—-Held : That 
even if the authority grantel by the Mississippi courts terminated on his removal, he was yet 
responsible as a ner»‘iorum gestor, and the minor was entitled to call him to account, and moreover 
had his tacit mortgage under Art. 3283 of the Civil Code. 

If the minor is entitled to his account, and if he has a tacit mortgage under a real statute, he must 
have an action here to enforce his rights. 

A party does not forfeit his right to that which is really due him, by the rendition of a judgment for a 
larger sum. 


PPEAL from the District Court of the Parish of E. Baton Rouge, Beale, J. 
T. G. Morgan, for plaintiff and appellant. A. M. Dunn, for defendants. 

Merrick, ©. J. This case was before us in 1856, and was remanded fora 
new trial upon the action of nullity against the judgment obtained by James S. 
Baily against Amos Adams, who had acted as his tutor. See 11 An. 510. 

The record is voluminous; but a careful examination of the evidence has satis- 
fied us of the correctness of the conclusions of the Judge of the lower court upon 
the main facts of the case. We shall not, therefore, state the facts of the case 
further, but proceed at once to dispose of the questions of law urged upon our 
attention by appellant’s counsel. 

The first is a bill of exception to the ruling of the court permitting the Deputy 
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Sheriff, L. C. Morris, to testify that “ he did not know Kendall Dunbar, and does 
not think or know that he ever saw him,” on the ground that to the order of 
seizure and sale, issued at the suit of the Citizens’ Bank v. Kendall Dunbar, he 
had returned “ that the parties being at the time and place appointed for the sale 
of said property, waived the appraisement thereof.” 

The charge made by the defendant is that the sale under the order of seizure 
and sale, to McCalop, was fraudulent and simulated. In this sort of action, as 
admitted by plaintift’s counsel, great latitude is permitted in the introduction of 
proof, and we think that officers may be called upon to state anything which 
does not directly contradict their return, although the same may be connected 
with other and extraneous proof which shall have the effect of showing that the 
officer was mistaken in such return. In this instance, we think plaintiff's coun- 
sel concedes the admissibility of the testimony when he says “ Non constat that 
he (Kendall Dunbar) was not represented by some _ agent or by his attor- 
ney.” Under the circumstances, we think the ruling of the District Judge who 
tried the case ought not to be disturbed, more particular] we deem the evi- 
dence sufficient to maintain the judgment without reference to t 

Again, it is urged that there was error in dismissing the suit as to 
The plaintiff’s action is in the nature of a petitory action, and was brought 
enjoin the sale of a plantation and slaves under a judgment in favor of James S. 
Baily. Until Mrs. Adams had attempted to enforce her judgment to the preju- 
dice of the plaintiff, he was withouts interest to attack it. It is true the law 
abhors a multiplicity of actions, but it means actions against the same person. 
It does not favor the collection of a multiplicity of actions against different and 
distinct parties in the same suit. The suit to annul the judgment of separation 
of property in favor of Mrs. Adams was, therefore, properly dismissed. 

Again, it is contended that inasmuch as Amos Adams was appointed guardian 
to Baily by the courts in Mississippi, where he resided at the time, he cannot be 
held as an intermeddler ; and if he misapplied the property of his ward, the ac- 
tion should be prosecuted against him and his surety in the State of Mississippi 
and not in the courts of this State. 

It is shown that Adams, who had married the mother of the minor, removed 
with his wife from the State of Mississippi, where his wife had been domiciled 
with her first husband, to the parish of East Baton Rouge, in 1836, and brought 
the minor with him. He thereby changed the domicil of the minor. He obtained 
possession of the effects of the minor in a fiduciary capacity. Now, it is a matter 
of no moment in this case, whether the authority granted by the Mississippi 
courts terminated on the removal to this State or not; for, if he continued to be 
tutor, he was bound to account under our law, and the minor became entitled to 
his tacit mortgage for the security of the trust. If the office terminated, he be- 
came a negotiorum gestor, and the minor was also entitled to call him to account, 
and moreover had his tacit mortgage under Art. 3283 of the Civil Code. See 
Pratis v. His Creditors, 2 Rob. 508 ; New Orleans Insurance Company v. Tio. 

It cannot for a moment be admitted, that a party who has a personal demand 
against another shall be sent to a foreign State or jurisdiction for redress. There 
cannot be a right without a remedy. If the minor is entitled to his account, and 
if he has a tacit mortgage under a real statute, he must have an action to enforce 
his rights. . 

Again, it is argued that the judgment of the minor against Adams was fraudu- 
lent, and therefore, it ought to be set entirely aside. It is true that the defen- 
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dant has been able to establish only $11,315 68. instead of $16,136 62, of the 
amount admitted by the tutor in the account, which was homologated. But it 
does not appear to us, that the minor forfeited his right to that which is really 
due him, by the rendition of a judgment in his favor, for a larger sum. Had there 
been no judgment, his claim would have been the same, except as to the right to 
issue execution. 

It is next objected, that the court erred in dismissing the plaintiff’s demand in 
warranty against the Citizens’ Bank and Dunbar. , 

The Sheriff’s sale to McCalop was a simulation made for the benefit of Adams. 
Even the price does not appear to have been paid to the bank to this day, and 
the bank is now endeavoring to enforce her mortgage against the property in this 
proceeding, and has a judgment in the lower court in her favor for the same. 
There is no ground for calling either the bank or Dunbar in warranty. 

The plaintiff urges, in conclusion, that Walsh was a purchaser in good faith 
and for a sound price, and therefore, he cannot be affected by the defect in 
McCalop’s title. We are satisfied with the ‘conclusions of the District Judge on 
this branch of the case. It is evident, from the large indebtedness of Adams, 
the informal Sheriff's sale to McCalop, the factethat the price was never paid, 
that Adams always remained in possession as owner; that Walsh, his factor, un- 
dertook to take McCalop’s place, who he acknowledges was Adams’ agent ; that 
he agreed, on reimbursement, to transfer the property to Adams or to any one 
he should designate, without warranty; that there was no stipulation of war- 
ranty between them; that Walsh charged his liabilities on Adams’ account, 
including the bank debt to him, and accounted to him for the crops; we say 
from all this, it is evident, that the sale was a simulation, and at most, while it 
screened the property from creditors, was only intended to secure Walsh for such 
advances as he might make Adams. The judgment of the lower court does full 
justice to all parties. 

Since the rendition of the decree in the lower court, Amos Adams has departed 
this life, and the defendant, Clara L. Adams, has been appointed the administra- 
trix of his succession. , 

The effect of the affirmance of the judgment, which is not complained of in 
other particulars, will be to bring the property in dispute into the succession of 
Amos Adams for administration, where the plaintiff will be at liberty to set up 
all claims he may have for disbursements made on account of Adams, or other 
demands for money against said succession. See 11 An. 267. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be affirmed, the plaintiff paying the costs of the appeal ; it 
being understood that the plaintiff will be at liberty to set up all claims he may 
have for disbursements made on account of said Amos Adams, deceased, or other 
demands for money against the succession. 
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Succession oF Jonn Taytor, f.m.c., Mary Jane Taytor, f. w.c., Tu- 
trix, &c., v. Crara Taytor, f. w. c., Tutrix, et al. 


Where a party offered in evidence, as proof of a marriage, solemnized in the State of Indiana, a certi- 
fied copy duly authenticated, of the record of the marriage license and certificate of marriage of the 
minister who celebrated the same, from the County Circuit Court of the State, and at the same time 
offered the revised statutes of Indiana relative to “‘ marriage’’ and to the “ Clerks of the Circuit 
Court ’’—Held : That such testimony is admissible to establish the marriage. 

Parol evidence is admissible to prove that the contracting parties to a marriage were in good faith, and 
that the marriage was consummated. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Michel & Koontz, for plaintiff and appellant. C. Roselius and F. Haynes, 
for defendants. 

Durret, J. John Taylor, a free man of color, made, by public act, dated the 
23d day of September, 1847, his nuncupative will, wherein he acknowledged, as 
his natural children, Célestine, Martha, Charles and Georgina, whom he instituted 
his universal heirs and legatees. The testator died in January, 1853, and his 
instituted heirs (with the exception of Georgina, who had departed this life be- 
fore her father,) were regularly put in possession of his estate. It appears that 
the above named instituted heirs and legatees were born of an illicit union be- 
tween John Taylor, a free man of color, and Clara, a slave, and that said Clara 
and her above named children were duly emancipated on the eighth day of July, 
1845. 

The plaintiff alleges that she was legally married to John Taylor in the year 
1843, in the town of New Albany, in the State of Indiana; that they had three 
children, and that Medora Ada, who was born in 1845, is the only surviving child 
of said marriage, and as such, sole heir of her deceased father. And after set- 
ting forth the will made as aforesaid by her husband, the emancipation of the 
constituted heirs and of their mother, and that said constituted heirs could not, 
under the law, be legally acknowledged, nor instituted heirs, that they were adul- 
terous bastards, she demands, as the natural tutrix of the minor, Medora Ada, 
that the said will of John Taylor be abrogated, annulled and declared to be void 
and of no effect ; that the said Medora Ada Taylor be recognized as the sole heir 
of her father ; that the said instituted heirs under the will be ejected from the 
property described in her petition, and which belongs to the succession of said 
John Taylor, and that she be, as natural tutrix of her said minor, put in posses- 
sion of the same. 

The defendants’ exception to the insufficiency and uncertainty of the allegations 
of the petition was properly overruled. The defence on the merits is a denial of 
the marriage of Mary Jane Taylor, f. w. c., with the deceased, and of its legality ; 
they also deny that the alleged child, Medora Ada Taylor, f. c. c., as set forth in 
the petition, is the legitimate issue of said deceased, or was ever, as such acknowl- 
edged by him. 

The plaintiff offered in evidence, in proof of her marriage, a certified copy, duly 
authenticated, of the record of the marriage license and certificate of marriage of 
the minister who celebrated the same, from Floyd County Circuit Court of the 
State of Indiana. The plaintiff also offered at the same time the following laws 
40 
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aoa or of said State: Revised Statutes, Part II, chapter 35, art. I of Marriage; Part 


III, chapter 38, art. II, of the Clerks of the Circuit Courts; which was rejected 
by the District Judge on the grounds, Ist, “that the Deputy Clerk illegally 
granted the license, without stating the absence or sickness of the Clerk”; and 
2d, “ that the capacity of the minister was not proved.” 

The plaintiff took her bill of exceptions, to which is annexed the rejected docu- 
ment and the statutes above described. 

A bill of exception was also taken to the ruling of the Judge excluding all 
parol evidence to establish the marriage. : 

Under the laws of Indiana, Clerks of Circuit Courts may appoint deputies, who 
are authorized to act when such Clerks are unable to attend to the duties of the 
Office, or are absent. The 8th section of Art. 1st of Marriage makes it the duty 
of the Clerk of the Circuit Court of the county in which the female resides, to 
issue a license directed to any person empowered by law to solemnize marriages, 
authorizing him to join together the persons therein named, as husband and wife. 
The 6th section directs that marriages shall be solemnized, among others, by 
ministers of the gospel and priests of every denomination who are regularly 
licensed or ordained as such. The 15th and 16th sections direct the registry of 
the license and certificate of marriage to be made by the Clerk of the Circuit 
Court of the county in which such marriage was solemnized, and provide that a 
copy of such record duly certified, attested and sealed by the Clerk of said Court, 
shall be presumptive evidence of the fact of such marriage ; and the 14th section 
also provides, “ and no marriage solemnized before any person professing to be an 
officer, or minister authorized by law to solemnize marriages, shall be adjudged to 
be void, nor shall the validity thereof be in any way affected on account of any 
want of jurisdiction or authority in such supposed officer or minister, or on ac- 
count of any omission or informality in issuing or granting the license, if the 
marriage in other respects be lawful, and be consummated with a full belief, on 
the part of the persons so married, or either of them, that they have been lawfully 
joined in marriage.” 

It is therefore clear, that the District Judge erred in rejecting this evidence, 
and it is equally clear that the plaintiff had the right to prove, by parol, that 
the contracting parties were in good faith, and that the marriage was consum- 
mated. 

The rejected evidence and the excluded testimony being before us, we will 
examine the case on its merits. 

The license and certificate of marriage prove that John Taylor and Mary Jane 
Lewis, the plaintiff, f. p. c., were married together in Floyd County, Indiana, on 
the 30th day of August, 1843, by the Revd. B. H. Hickox, an Episcopalian 
minister, and the testimony amply shows, that they were married and lived to- 
gether as husband and wife. It is also in proof that John Taylor filed, in the 
Fifth District Court of New Orleans, on the 21st day of March, 1848, his peti- 
tion for a divorce, wherein he pleaded and recited his marriage with the present 
plaintiff, and the parties were in fact divorced on the 19th of May, 1851. 

We cannot entertain the least doubt as to the existence of a legal marriage 
between John Taylor and Mary Jane Lewis, f. p. c. 

The plaintiff is sufficiently identified as the divorced wife of John Taylor, and 
Medora Ada is, without doubt, her child ; and, as far as we can judge from the 
testimony, the child was born in 1846, and certainly before the time referred to 
by the witnesses, Eliza Harding and Celia Cook, f. p. c., in their testimony, and 
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prior to the date of the petition in divorce of John Taylor. It is also in evidence, remmmen ae 


that John Taylor visited the plaintiff in 1847 in New Orleans. 

There is nothing in the evidence to destroy the legal presumption that John 
Taylor was the father of Medora Ada. C. C. 203, 207; Vernon v. Vernon's 
Heirs, 6 An. 244. 

We will now inquire as to the rights of. the defendants under the will of their 
natural father ; and in doing this, we will not express any opinion as to the fact, 
whether said instituted heirs could be acknowledged by the testator as his natu- 
ral children, a point not free of doubts in our mind, notwithstanding its repeated 
adjudication by this court. 

The Article 1470 of the Civil Code will dispose of this branch of the case, 
even by giving effect to the acknowledgment of the defendants by their natural 
father. It says: “ Natural children, or acknowledged bastards, cannot receive 
from their natural parents, by donations inter vivos or mortis causa, beyond what 
is strictly necessary to procure them sustenance, or an occupation or profession 
which may maintain them, whenever the father or the mother who has thus dis- 
posed in their favor, leaves legitimate children or descendants. Those donations 
shall be reducible in case of excess, according to the rules laid down under the 
title of Father and Child.” Delaney v. Beale et al., 1 La. 498. 

The defendants, or the major one, at least, may not be in need of alimony ; or 
it may be that their enjoyment of the whole estate of their natural father since 
his death would, of itself, be an ample contribution. 

We do not think that the facts of this case, or equity, require that the cause 
should be remanded to inquire into the wants of the defendants, as we are of 
opinion that they acquired nothing under the will, and that, therefore, the ques- 
tion of reduction does not arise. C. C. 258. 

We will, however, reserve in our decree, the right of action of the defendants, 
if any they have, for alimony. C. C. 257, 913. 

It is, therefore, ordered, that the judgment of the District Court be reversed ; 
and it is now further ordered, adjudged and decreed, that the minor, Medora Ada 
Taylor, be recognized as the legitimate issue of the marriage of Jokn Taylor, de- 
ceased, and Mary Jane Lewis, f. p. c., and as such, forced heir of her father. It is 
further ordered, adjudged and decreed, that the nuncupative will and testament 
made by John Taylor, f. m. c., by public act executed on the 23d day of Septem. 
ber, 1847, be, and the same is hereby annulled and avoided, in so far as it insti- 
tuted the defendants universal heirs and legatees under the will. It is further 
ordered, adjudged and decreed, that defendants be condemned to deliver up unto 
the plaintiff, as natural tutrix of said Medora Ada Taylor, f. c. g., the property 
described in the petition, and that said tutrix be, as such, put in possession of all 
the property belonging to the succession of John Taylor, f.m.c. It is further 
ordered, that the right of action of defendants, if any they have, for alimony, be 
reserved ; and that said defendants pay the costs of both courts. 
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Josern Cierts v. GesHarp TIEMAN. 





The servitude of light and sight is continuous and apparent, and may be imposed by the owner of two 
lots on one in favor of the other. But the right of way through an alley is a discontinuous servitude 
and can under no circumstances result from the ‘“ destination du pére de famille.’’ 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
L. Castera and F. Percy, for plaintiff. E.C. Kelly, for defendant and ap- 
pellant. 

Voorniss, J. The plaintiff and the defendant are the owners of two conti- 
guous lots. The former claims a right of way through an alley on the latter’s 
property, this alley running alongside the division line. There is also a claim for 
a servitude of light and sight fronting on this alley. 

The titles of the parties, derived from the same ancestor, are silent upon this 
matter, with the exception of the sale to Mrs. De Blinval, where the plaintiff's 
lot is described “ with all the buildings and improvements thereon, and with all 
rights, ways and servitudes attached to it, without any exception,” &c. 

The two lots were owned at the time by one Coutret, who erected the buildings 
and improvements on them ; and it is contended that he established the servi- 
tudes par destination du pere de famille. 

The plaintiff has clearly made out his case with regard to the servitude of light 
and sight,—a continuous and apparent servitude imposed by the owner of both 
lots, on the one in favor of the other. C.C. 763, 765; Lavillebevvre v. Cosgrove, 
13 An. 323. But with respect to the right of way through the alley, the case is 
different : “ the servitude of passage being discontinuous, can, under no circum- 
stances, result from the destination du peére de famille.” F. M. Fisk v. Abram 
Haber, 7 An. 652. The case is precise in this instance : “ Continuous non-appa- 
rent servitudes, and interrupted servitudes, whether apparent or not, can be esta- 
blished only by a title.” C.C.'762. “The use which the owner has intentionally 
established on a particular part of his property in favor of another part, is equal 
to a title, with respect to perpetual and apparent servitudes thereon.” C. C. 763. 
The right of way or passage is a servitude needing, for its exercise, the 
act of man, and is, therefore, discontinuous ; it is so classed by the Code itself. 

C. C. 723. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be amended, by disallowing the right of way or servitude of passage claimed by 
plaintiff through the alley on the defendant’s property; and that, in other 
respects, the judgment be affirmed; the plaintiff paying the costs of appeal, and 
the defendant the costs of the District Court. 
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Mary McVey v. Josern Howey, her husband. 


Where parties, who were married in this State and had acquired during the marriage and their resi- 
dence here, property in slaves, removed for a time to Mississippi and while there entered into a post 
nuptial contract by which the slaves were conveyed to a trustee for the use and benefit of the wife, 
during her life, and after her death were to descend to the joint heirs of the husband and wife—Held : 
That, after they again returned to this State to reside permanently, their rights must be determined 
by our law—the post nuptial contract disregarded—and the slaves will belong to the community. 


PPEAL from the District Court of the Parish of Jefferson, Victor Burthe, J. 
Hyams, Labatt & Jonas, for plaintiff and appellant. R. King Butler and 
R. Beauvais, for defendant. 

Merrick, C. J. This suit is brought for a divorce a mensa et thoro, the re- 
covery of separate property, and a dissolution of the community. 

The divorce is claimed on account of neglect, abandonment, excesses and 
“moral cruelty.” 

The District Judge was of opinion, that the proof was insufficient to support 
the allegations for separation from bed and board. An attentive examination of 
the testimony has led us to the same conclusion. 

The only serious question in the case, is that presented by a post nuptial con- 
tract executed in the State of Mississippi, (where the parties resided for a time,) 
by which the defendant transferred to a trustee the negroes now claimed by the 
wife. 

The parties were married in Louisiana in 1824, and the slaves in controversy 
were acquired during the marriage and prior to the removal of the parties to 
Mississippi. 

The instrument by which the slaves were conveyed to the trustee, was under 
seal and purports to be a conveyance of the negroes to the trustee in considera- 
tion of five dollars paid by him. The trustee covenants that the plaintiff shall be 
permitted to retain possession of the slaves, have the direction of their labor and 
appropriate the same to her own use, free from the liabilities of her husband, 
The trustee further covenanted to transfer the property to such persons or uses 
as the plaintiff should direct, and in default thereof, and at her death, that the 
property should be freed from the trust and descend to the joint heirs of the said 
plaintiff and defendant. 

Defendant contends that this act is void under the Act of Feb. 15th, 1839, of 
Mississippi, which declares that “ Any married woman may become seized or 
possessed of any property, real or personal, by direct bequest, demise, gift, pur- 
chase or distribution in her own name and as of her property ; provided the same 
does not come from her husband after coverture.” 

The appellant contends that this statute has not changed the law of Mississippi 
in reference to property settled in trust for the benefit of the wife, and cites the 
case of Radcliffe v. Dougherty, 23 Miss. R. 182. 

We do not feel called upon to express our opinion upon this question. The 
parties were married in this State and had their domicil here at the time the 
slaves in controversy were purchased. They having long since returned to their 
ancient domicil, which they now make their permanent residence, their rights 
may well be determined by the laws which were in force at the time of the mar- 
riage, the acquisition of the property, and the rise of the litigation. By our law 
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the property belongs to the community, and as the wife brought nothing into the 
marriage, has inherited nothing, and acquired nothing by donation, there is no 
ground for a contract between the husband and wife for the transfer of property 
to her for the replacing of dotal or paraphernal effects alienated by him. C. GC, 
1784, 2421. 

Our law does not permit the parties to make any change in relation to the 
rights of the spouses after the marriage, (C. C. 2309,) and donations to each 
other are always revocable. C. C. 1742. 

The trust estate created by the post nuptial settlement in Mississippi, is in con- 
travention of the above and other provisions of our law. Now, as the wife, (con- 
ceding the instrument to be valid by the laws of Mississippi,) acquired only an 
equitable interest under the laws of that State, which could not be enforced in a 
court of law, and only by a suit in chancery, we think, comity does not require us 
to recognize the validity of such settlement, particularly in the absence of the 
trustee. Wailes v. Daniel,14 An. 578. Had the rights of the parties been fixed 
by the dissolution of the marriage, while they were resident in the State of Mis- 
sissippi, or if the property conveyed to the trustee had not belonged to the com- 
munity under our law, the question might possibly have been different. 

Judgment affirmed. 

Lanp, J., absent. 


i i LR eae ass as ses 


Rosertson, Hupson & Puttiam v. Futterton & Myer. 


The offering a note in evidence upon trial, without objection, dispenses with the necessity of proving 
the signatures upon the note necessary to charge the party against whom the note is offered. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Hyams, Labatt & Jonas, for plaintiff. Mott & Fraser, for defendants and 
appellants. 

Bucuanan, J. This is a suit upon a note payable to plaintiffs, signed “ Ful- 
lerton & Myer.” , 

Defendants are described in the petition as a commercial firm, established and 
doing business in Texas. 

Citation was served on Samuel W. Fullerton, who defends the suit individually, 
denying the partnership charged, and denying that he signed or authorized any 
other person to sign the note. 

The partnership of Fullerton & Myer is proved by a witness examined under 
commission, and whose deposition was admitted without objection. 

The note was also given in evidence without objection. 

It is urged by counsel of defendants, that the signature of the note was not 
proved, although specially denied. 

The offering of a note in evidence upon trial, without objection, dispenses with 
the necessity of proving the signatures upon the note necessary to charge the 
party against whom the note is offered. Maxwell v. Kennedy, 10 An. 798; Ty- 
der v. Marcellin, 8 An. 312. . 

Judgment affirmed, with costs. 

Lanp, J., absent. 
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A. M. Forses v. Joun Farrer. 


Where it is sought to prove payment of a promissory note, it is not necessary that the note be annexed 
to the commission, in order to prove payment by tie answers of the witness, whose depositions are 
to be taken. 

Plaintiff having ignored the existence of a not», and sued for the stipulated price of property sold, can- 
not, where the defence is that the note was taken up by defendant, insist upon the production of 
the note. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
E. Hiestand, for plaintiff. E. Abell, for defendant and appellant. 

Voorutes, J. The plaintiff sold two mules to the defendant for the sum of 
$385, for which amount the latter executed his note payable sixty days after 
date. The former instituted suit, not on the note, but for the stipulated price, 
disregarding the existence of that instrument. 

The defence is that the note was taken up by the defendant, upon payment or 
discount. The testimony of Alexander Miller, taken under commission, was of- 
fered to prove that fact ; but it was rejected by the District Court, on the plain- 
tiff’s objection that the questions propounded were leading, and also that the 
note itself was not annexed to the commission, nor had been produced during the 
trial. 

There is one leading question propounded by the defendant ; this, however, is 
supplied by a cross-interrogatory of the opposite party on the same subject-mat- 
ter, eliciting the same information. 

With regard to the non-production of the promissory note, the objection raised 
is—not that the contents of this instrument are to be proven without accounting 
for its loss or destraction,—but that the defendant cannot prove the payment by 
parol, without annexing the note to the commission, or producing it on the trial. 
This objection is untenable. If a written receipt had been given, parol evidence 
would be inadmissible to prove the fact of payment. But, in the present case, 
the existence of such a receipt is neither alleged nor shown. We are aware of no 
rule of law requiring a note to be annexed to a commission, in order to prove 
payment by the answers of the witness, whose depositions are to be taken. This 
is a matter of convenience or expediency. 

The plaintiff having ignored the existence of the note and sued for the stipu- 
lated price of the property sold, cannot with any propriety insist upon the pro- 
duction of the note. 

The testimony of Ifiller was admissible in evidence. The plea of payment is 
clearly sustained by his answers. 

It is, therefore, ordered and adjudged that the judgment of the District Court 
be avoided and reversed ; and that there be judgment in favor of the defendant, 
with costs in both Courts. 

Lanp, J., absent. 
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A. D. Grierr v. R. S. Kirk & Co. et al. 


The drawer of a bill of exchange is entitled to notice of protest upon the refusal of the acceptor to pay 
the amount, and cannot be held liavie unless such notice is given. 

Where a suit is brought against a firm, the name of one of the partners composing which is alleged to 
be unknown, a judgment cannot be rendered against the firm so far as-concerns the unknown part- 
ner ; but where the other partner, not having been personally cited, appeared and filed a general 
denial, and upon judgment being rendered against the firm, appealed as a partner—Held : That he 
was bound by the decree. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Durand & Hornor, for plaintiffs. Lea and Marr, for defendants and appel- 
lants. 

Voorntes, J. The plaintiffs are the holders of bills of exchange drawn by 
George Kirk, and accepted by R. S. Kirk & Co. Suit was brought against the 
drawer and acceptors, the latter being, as alleged, a firm composed of R. S. Kirk, 
and a person unknown to the plaintiffs. 

With regard to the defendant, George Kirk, the record does not justify the 
rendition of a judgment against him, a3 he received no notice of protest. 

The counsel of the defendants contend, that no judgment could have been ren- 
dered against the firm of R. S. Kirk & Co., because they have not been legally 
brought into court. This position is correct so far as concerns the unknown 
partner; but R. S. Kirk has filed a general denial in this case, and, upon judg- 
ment being rendered against the firm, has appealed as a partner. It is satisfac- 
torily shown that R. S. Kirk, who filed the answer, was a member of the firm of 
R. 8S. Kirk & Co.; for, not having been personally cited, he had no interest to 
appear, if, in point of fact, he was not a partner. His appearance can be ac- 
counted for under no other hypothesis but the fact of his interest in the partner- 
ship. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and it is further adjudged, that the plaintiffs’ demand 
against George Kirk be rejected, with costs in both courts; and that the plain- 
tiffs do have judgment against R. S. Kirk for the sum of four hundred and twen- 
ty-four dollars and twenty-five cents, with legal interest from the seventeenth day 
of June, A. D., eighteen hundred and fifty-eight ; and for the further sum of four 
hundred and twenty-six dollars and thirty cents, with like interest from the seven- 
teenth day of July, A. D., eighteen hundred and fifty-eight, with costs and privi- 
lege upon the property attached. 

Lanp, J., absent. 
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Rosert Howes v. Sreamer Rep Caer, Carrain anp Owners. 


The maxim, qui faci! per alium, facit per se, applies with equal force to owners of steamboats, who are 
liable to third persons in civil suits for the frauds, deceits, concealments, misrepresentations, torts, 
negligences and other malfeasances or misfeasances, and omissions of duty of their agents in the 
course of their employment, even if they forbade the acts or disapproved of them. In all such cases 
the rule, respondeat superior applies. 

The rule, that the master is not responsible to one agent, for the injury he has sustained through the 
negligence or omission of duty of another agent, does not apply to the case of hired slaves. And 
where a slave was hired, as deck-hand, toa steamboat and drowned through want of care on the 
part of the mate--Held : That the captain and owners were responsible. 

The 9th section of the Act entitled ‘* An Act relative to steamboats,’’ approved March 15th, 1855, 

embraces all cases of loss or damage arising from carelessness, neglect or want of skill in the direc- 

tion or management of any steamboat and cannot be restricted to cases of collision. Nor is it under 
the act necessary to swear as to the names of the owners in order to proceed by provisional 
seizure. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Whittaker & Fellews, for plaintiff and appellant. Lea & Marr, for defen- 
dants. 

Durret, J. The present action, which has for its object the recovery of the value 
of a hired slave, who was drowned in the employ of the defendants, commenced 
by a provisional seizure of the steamer Red Chief, under the provisions of the 
act, entitled “ An Act relative to steamboats,” approved March 15th, 1855, p. 
468. The provisional seizure was set aside by the District Judge, on the ground 
that the act had reference to loss by collisions only. The plaintiff then applied 
for, and obtained, the defendants being non-residents, a writ of attachment, under 
which the boat was attached by the Sheriff. The District Judge set aside this 
attachment, being of opinion that the writ did not lie in cases of torts, and a judg- 
ment of nonsuit followed. 

The plaintiff being dissatisfied, appealed from the above rulings and judgment 
of the lower court. The two appeals were, by consent, consolidated. 

We will assume, for the purposes of this case, as the point was not contested, 
that the presumption of law, arising from the non-delivery of the object in cases 
of bailment, has no application to slaves; and that the onus probandi of the loss 
ofa slave, through the fault of the hirer, lies on the plaintiff. Downey v. Stacey 
eal.1 An. 426. It is, we think, conceded, and the evidence is ample on this 
point, that the slave Tom, the property of the plaintiff, was drowned while under 
the employ and charge of the defendants. The value of the slave is also proved, 
the same being fifteen hundred dollars. 

The evidence, which is contradictory on some material points, may be summed 
up as follows: The steamers Red Chief and Judah Touro were, on the 5th of 
June, 1858, lying, side by side, at the foot of Canal street, the Touro occupying 
the outside position ; the distance between the two boats was from three to four 
feet, and there was a large quantity of produce to be transferred from the Judah 
Touro to the Red Chief. To facilitate the transfer of the freight a stage was 
made, consisting of two planks, of about six feet long, placed about two feet apart 
from each other ; the planks were not made fast ; they rested across the chock of 
the Judah Touro where there was nothing to hold them, the other ends rested on 
the Red Chief where there was nothing to prevent them from slipping. The 
41 
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guards of the Touro were from six to eighteen inches higher than those of the 
Red Chief. The boats were not so moored to the wharf as to be steady, being 
disturbed and moving up and down, whenever other boats passed up and down 
the river ; the wind was blowing at the time and showers of rain falling occasion- 

ally ; it was slippery. The Touro had unfastened her head line, and worked her 

engines occasionally, there was no line to hold the two boats together at first, and 

the one which was afterwards used was not made tight enough for the purpose, 

One of the planks above described had, about fifteen minutes before the drowning 

of the slave, slipped off, whereby a barrel of flour went overboard. The above facts 

are taken from the testimony of Greegor, late mate of the Judah Touro, Richard- 

son, acting mate of the same boat, and her engineer Ruter ; they were on the 

spot, had all the means of judging; and the two first, being men of experience in 

such matters say, without hesitation, that the stage was insufficient, insecure and 

unsafe ; such also is the opinion of Captain Ure, from his description of a proper 

stage. The testimony and opinion of the other witnesses are not of a nature to 

weaken the other testimony or to throw doubts on our minds. It farther appears 

that the slave Tom, who was at the time engaged in carrying sacks of corn from 

the Touro to the Chief, was first seen in the river, between the two boats, with 

one of the planks of the stage and a sack of corn floating alongside of him. He 
was not seen by any of the witnesses in the very act of falling, but we are satis- 
fied from the evidence that he was precipitated into the river while crossing the 
staging with a sack of corn, and in consequence of the sudden fall of the plank ; 
any other conclusion would be a forced one. After a careful consideration of all 
the facts and circumstances of the case, apart from the individual opinion of the 
witnesses, we conclude that the stage made, by the mate of the Red Chief, was 
apparently defective, insecure and dangerous, and indicated a want of ordinary 
eare, attention and foresight in its construction. We also eonclude that the 
slave ‘T'om was the unfortunate victim of such want of ordinary care, attention 
and foresight. 

The maxim, qui facit per alium, facit per se, applies with equal force to owners 
of steamboats, who are liable to third persons in civil suits for the frauds, deceits, 
concealments, misrepresentations, torts, negligences, and other malfeasances, or 
misfeasances and omissions of duty, of their agents in the course of their employ- 
ment, even if they forbade the acts or disapproved of them. In all such cases the 
rule, respondeat superior, applies ; and it is founded upon public policy and con- 
venience. Story on Agency, Nos. 451, 452. 

But it is contended that the same rule does not apply to cases of different 
agents, employed by the same principal, where one, by his negligence, or omission 
of duty, causes an injury to the other. As a general proposition, we admit that 
this is one of the exceptions to the general rule, and the reason assigned is “ that 
the mere relation of master and servant, or principal and agent, creates no con- 
tract, and therefore no duty, on the part of the principal, that the servant or 
agent shall suffer no injury, from the negligence of others, employed by him in the 
same business or service ; and that, in such cases, the servant or agent takes upon 
himself the hazards of any such injury, which may arise in the course of such busi- 
ness or employment; and his remedy for any such injury, by the misconduct or 
negligence of a fellow-servant or agent, lies solely against the wrong-doer himself.” 
Story on Agency, No. 453. In the case of Priestley v. Fowler, 3 Mees. & Welsl.1, 
Lord Abinger said, “ But in truth, the mere relation of the master and the ser- 
vant never can imply an obligation, on the part of the master, to take more care 
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of the servant than he may reasonably be expected to do of himself. He is, no 
‘doubt, bound to provide for the safety of his servant, in the course of his employ- 
ment, to the best of his judgment, information and belief. The servant is not 
bound to risk his safety in the service of his master, and may, if he thinks fit, de- 
cline any service, in which he reasonably apprehends injury to himself; and in 
‘most of the cases, in which danger may be incurred, if not in all, he is just as 
likely to be acquainted with the probability and extent of it as the master,” and 
in the case of Farwell v. the Boston and Worcester Railroad Corporation, 4 Mete. 
R. 49, Mr. Chief Justice Shaw said : “Where several persons are employed in the 
conduct of one common enterprise or undertaking, and the safety of each depends 
much on the care and skill with which each other shall perform his appropriate 
duty, each is an observer of the conduct of the others, can give notice of any mis- 
conduct, incapacity, or neglect of duty, and leave the service, if the common em- 
ployer will not take such precautions, and employ such agents, as the safety of 
the whole may require.” And again, “ In considering the rights and obligations 
arising out of particular relations, it is eompetent for courts of justice to regard 
considerations of policy and general convenience, and to draw from them such 
rules as will, in their practical application, best promote the safety and security 
of all parties concerned.” Elizabeth Hubgh v. N. O. and Currollton R. R. Co. 6 
An. 496. What was the contract between the plaintiff and the defendants? The 
former hired his slave as a fireman, or deck hand, for a given time, and for a fixed 
price. C. C. 2639, 2662 ; the latter undertook, from the very nature of the con- 
tract, to enjoy the thing leased as a good administrator, to feed, maintain, protect 
and defend the slave, to exercise full control over him, and to render an account 
of his stewardship. ©. C. 2680. We have under our State jurisprudence two 
species of contracts of letting and hiring, to-wit : 1st. The letting out of things ; 
2d. the letting out of labor or industry. ©. C. 2643. The letting out of labor 
or industry is a contract by which a free person hires his own time and services. 
C. C. 2716. “Labor may be let out in three ways: 1st. Laborors may hire their 
services to another person ; 2d. carriers and watermen hire out their services for 
the conveyance either of persons or of goods and merchandise ; 3d. workmen hire 
out their labor or industry to make buildings or other works.” ‘To let a thing 
out is a contract by which one of the parties binds himself to grant to the other 
the enjoyment of a thing during a certain time, for a certain stipulated rent or 
hire which the other binds himself to pay. C. C. 2644’; and of this nature is the 
hire of slaves, C. C. 2695. 

We will not discuss the status of a slave ; he is responsible to the State for his 
crimes, but in all other respects he is a passive being, an immovable by the oper- 
ation of law—C. C. 461; he is entirely subject to the will of his master, who 
may correct and chastise himn—C. C. 173; he is incapable of making any kind 
of a contract—C. C. 174; “In all relations, and in all matters, except as to 
crimes, a slave is regarded by our law as property.” Forsyth v. Perry, 5 Florida, 
337. “And in acontract of hire, constituting a bailment of the property. the hirer 
is bound to take ordinary care of the slave, and is liable for ordinary negligence.” 
Same case. As there could not, from the nature of the case, exist a privity of 
contract between the slave of the plaintiff and the defendants, it follows that the 
relations of the slave Tom and the free servants, towards the defendants, and vice 
versa, were not the same, and must, by the force of the case, be governed by dif- 
ferent rules, for it is apparant, that the reasons of the exception made in favor of 
the master against the action of his servants, can not here be invoked, in as much 
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as the slave is bound to risk his safety in the service of his master, cannot decline 
any service, still less leave the service, but is wholly, absolutely and unreservedly 
under the absolute control, nay caprice of his master. Again, how could a free 
servant hold the owner of a slave responsible for an injury occasioned by the 
want of skill of a slave in the performance of a duty peremptorily required of him 
by his superior, under the rule that the reparation is due by the wrong-doer and 
not by the common master? We can readily comprehend that the plaintiff, in 
his contract, took upon himself the ordinary risks of the dangers of navigation, 
but we cannot give our assent to the proposition that he has no recourse against 
the defendants for the loss of his property occasioned by the fault of their agents, 
The usual carelessness of steamboat-men, and unfortunately the too little value 
which is often set on human life, should not be a means of defence, but rather a 
forcible reason, in the interest of the community at large, not to enlarge the ex- 
ceptions to the general rule which fixes the liability of the master for the acts of 
his agents. As the slave Tom was not the agent of the defendants, as the plain- 
tiff did not occupy that relation, and as the property of the plaintiff, committed 
to the charge of the defendants, might have been preserved with ordinary pru- 
dence on the part of the mate, who was the agent of the defendants, it follows that 
the latter must indemnify the plaintiff. 

The liability of the defendants being thus fixed, it becomes necessary to deter- 
mine if the provisional seizure and attachment of the steamer Red Chief were 
properly discharged and released. The two writs were applied for, and obtained, 
under the 9th section of the Act entitled “ An Act relative to steamboats,” ap- 
proved March 15th, 1855, p. 468, which provides “ That in all cases where any 
loss or damage has been caused to the person or property of any individual by any 
carelessness, neglect, or want of skill, in the direction or management of any 
steamboat, barge, flatboat, water-craft, or raft, the party injured shall have a 
privilege, etc., upon such steamboat, etc., for the amount of the loss or damage 
sustained, and may proceed by attachment, or in rem, to recover the same. Be- 
fore so proceeding, he, or if he be absent, his agent, or attorney, shall swear to 
the amount of the loss or damage sustained, and file a bond with good and suffi- 
cient security in favor of the owners of the steamboat, etc., whomsoever they may 
be, whether their names be known or not, for a sum exceeding by one-half the 
amount of that which is claimed as a security for the payment of such damages 
as the owners may recover against him, etc.” 

This section is full and comprehensive, embracing all cases of loss or damage, 
resulting from carelessness, neglect or want of skill in the direction or manage- 
ment of any steamboat, and cannot be restricted to cases of collisions, nor was it, 
under the Act, necessary to swear as to the names of the owners, in order to pro- 
ceed by provisional seizure, or in the words of the Act, “in rem.” The word 
“ collision” is not to be found in the original Act, Acts of 1853, p. 159, and the 
marginal note of section 9, which marginal note does not constitute a portion of 
the Act, is as follows : “ Privilege for damages caused by collision, etc.,” thus re- 
pelling the restriction placed by the District Judge. 

The doctrine that no attachment can issue in actions of tort, is too firmly set- 
tled to attempt to disturb it. 12 R. 565, 2 An. 943, 3 An. 376, 4 An. 63,12 
An. 110, but we are of opinion that the very object of the Act of 15th March, 
1855, was to authorize the issuing of the process for damages, in all the enumer- 
ated cases of the statate. The very language of the Act indicates it, were it 
otherwise, its object would, in most instances, completely fail. 
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It is, therefore, ordered, adjudged and decreed, that the judgments of the District 
Court be reversed ; and it is now further ordered, adjudged and decreed, that the 
writs of provisional seizure and attachment, and the provisional seizure and at- 
tachment of the steamer Red Chief under the same, be reinstated: It is further 
ordered, adjudged and decreed that the plaintiff have judgment against the defend- 
ants for the sum of fifteen hundred dollars, with legal interest thereon from the 
5th of June, 1858, till paid, and the costs of both courts, and with privilege on 
the said steamer Red Chief, her tackle, apparel, furniture, fixtures, etc. And 
that this judgment be satisfied by the sale for cash, and according to law, of the 
property provisionally seized and attached, to-wit: the steamer Red Chief, her 
tackle, fixtires, etc., ete. 


Joun C. Srewarr v. Jonn C. Curisty and the Ciry or New Or.eans. 


Where a party contracted to do work for the city, and the materials were furnished by a third person 
—Held : That the notification of the contractor’s order upon the Comptroller for a warrant in favor 
of the furnisher of materials, for a portion of what might be found coming to him, (the contractor,) 
when his account should be audited, had not the effect of making the city the debtor, in the place of 
the contractor. 

By the Mechanics’ Lien Law of 1855, p. 327, it is required that the attested account of materials fur- 
nished should be left in the hands of the owner, in all cases, by the workman or material man, in 
order to bind the former. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
A M. M. Reynolds and S. Livingston, for plaintiff. J. J. Michel, 4. J. Villeré 
and J. C. Bolling, for defendants and appellants. 

Bucuanay, J. Defendant, Christie, had a contract with the city for building 
a wall around the Lafayette Cemetery, for the price of $4300. He did the work 
according to contract, which was accepted by the City Surveyor. 

Plaintiff furnished bricks and sand to Christie for making said wall ; and Chris- 
tie gave plaintiff an order upon the City Comptroller for a warrant in favor of 
plaintiff, for the amount of his bill, say $2256 35, on account of the amount that 
would be due him, Christie, on the completion of his contract. 

The Comptroller’s clerk registered this order on his books, but did not give 
plaintiff a warrant. 

Plaintiff now sues the city and Christie, and has judgment of the District 
Court against them in solido, from which the city appeals. 

To support this judgment, it is incumbert upon plaintiff to show, either that 
the city has bound itself to him directly, or that it is bound to him in law, for 
the payment of the materials furnished by plaintiff to Christie for the execution 
of the contract of the latter with the city. 

The record furnishes no evidence of a conventional obligation on the part of 
the city towards plaintiff. 

The notification of Christie's order upon the Comptroller for a warrant in favor 
of plaintiff, for a portion of what might be found coming to Christie, when his 
account should be audited, had not the effect of making the city the debtor of 
plaintiff in the place of Chrestie. It is proved by Mr. Hitzelberger, the Deputy 
Comptroller, to whom this notification was made, that he requested plaintiff to 
leave this order with him, as he could not do anything for him unless he did so ; 
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and unless he did so, he would have to give Christie his warrant in full. Yet, the 
plaintiff preferred to take away this voucher, and retain it in his own possession. 

At the time this order was presented at the Comptroller’s office, that officer 
was not authorized, as it seems from the evidence, to give a warrant as required. 
The mode of doing business of this kind, in the city administration, is proved to 
be as follows : 

Claims for work done for the city under contract, are audited and approved, in 
the first place, by the Committee on Streets and Landings, after a certificate of 
the City Surveyor, that the work has been done according to contract. 

The claim thus approved is next laid before the Committee of Finance; and if 
found correct by them, the two chairmen of those committees authorize the Comp- 
troller to draw a warrant upon the Treasurer for the amount. 

In this case, the City Surveyor, examined as a witness, declares that he certi- 
fied the work to have been done by Christie according to his contract ; and that 
he knows that the claim of Christie has been approved by the Streets and Land- 
ings Committee ; but he does not know whether it was approved by the Chair- 
man of the Finance Committee. 

Neither can the city be held under the Mechanics’ Lien Law of 1855, p. 327. 
Plaintiff has not brought himself within the provisions of that Act by delivering 
to the city of New Orleans an attested account of the materials furnished to 
Christie, as required by that Act. It is clear, from the phraseology of the first 
and second sections of that statute, that the attested account is to be left in 
the hands of the owner by the workman or material man, in order to bind the 
former. 

In this case, it is argued that as Christie did not dispute the amount due by 
him to plaintiff for materials, that an attested account of those materials would 
not be necessary under the Mechanics’ Lien Act; but this does not’appear to be 
the law. Such an account is required in all cases to bind the owner; and the 
reason seems very obvious. It is a mode of preventing collusions to the preju- 
dice of other creditors of the contractor. 

On the whole, we conclude that the plaintiff has failed to make out a case, as 
against the city. 

It is, therefore, adjudged avd decreed, that the judgment of the District Court 
as regards the city of New Orleans, appellant, be reversed; and that there be 
judgment in favor of said appellant, and against the plaintiff and appellee, as in 
case of nonsuit, with costs in both courts. 


R. A. Hurcutnson v. S. C Mircnent & Co. et al. 


In the absence of special notice brought home to the holder of a bill of exchange, as to the objects for 
which a credit or authority to draw is given, it is no defence to an action on a bill drawn under an 
unconditional authority, that the authority was intended to have been used in a particular form. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
J. Ad Rosier, for plaintiff and appellant. Lea & Marr and T. S. McCay, 
for defendants. 
Bucuanay, J. This is a suit upon a draft or bill of exchange for $1000, 
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drawn by the defendant, Fuqua, on the defendants, Mitchell & Co., and protested 
for non-acceptance and non-payment. 

The petition alleges, that plaintiff had taken this draft on the faith of letters of 
credit given by the drawees to the drawer, which aathorized the latter to draw 
upon the former, and promised to protect bills so drawn. 

The defence of Mitchell & Co. is, that the letters of credit referred to in plain- 
tiff’s petition had been exhausted previously to the drawing of this bill. ‘Those 
defendants also denied in their answer, that the draft sued on was drawn or taken 
in the usual course of business, upon the faith of the credits of 11th December, 
1856 ; and that defendants, Mitchell & Co., were under any obligation to accept 
or pay said draft. 

Upon the first ground of defence, the fac tappears to us to be otherwise than 
stated in the answer. The amount of the two letters of credit of the 11th De- 
cember, 1856, (ten thousand dollars) had not been exhausted at the time of draw- 
ing the bill in question. The previous bills drawn against those letters of credit 
only amounted to eight thousand seven hundred dollars. 

Upon the second ground of defence, it appears that the bill in question was 
negotiated by the Branch of the Southern Bank of Kentucky, at Hickman, with- 
in a few days after its date, in reference to the letters of credit of Mitchell & Co. 
of the 11th December, 1856, which were deposited with that bank. 

It is alleged in the answer of Mitchell & Co., that the letters of credit in ques- 
tion were given to Fugua to be used by him in purchasing produce to be shipped 
to Mitchell & Co., in New Orleans, and for this purpose only ; and that plaintiff 
was fully advised of this when he took the draft ; and that the bank which nego- 
tiated and discounted said draft well knew the same fact. And it is charged, 
that the draft sued upon was not given for, or used in the purcbase of produce to 
be shipped to the drawees. 

The defendants have failed to prove the allegations of their answer in reference 
to the purpose for which the credits were intended to be used, and the knowledge 
of such purpose on the part of plaintiff and of the bank. 

No witness has been called by defendants; and the only witness who was 
examined for plaintiff, the book-keeper of the bank at Hickman, being asked, on 
his cross-examination by defendants, if the credits were not intended to enable 
Fuqua to discount at the bank, bills drawn on defendants by him for the purposes 
of their business,—answers, that he does not know for what purpose the money 
(proceeds of drafts discounted) was to be used. 

The fact is, that the proceeds of discount of the draft in question were applied 
by the bank to the settlement of a judgment held by the bank at Hickman 
against Fuqua, the drawer, as principal, and the plaintiff as surety. But in the 
absence at least of special notice brought home to the holder, the objects for 
which a credit, or authority to draw, is given, it is no defence to an action on a 
bill drawn under an, unconditional authority, that the authority was intended to 
have been used in a particular form. Davidson v. Keyes, 2 Rob. 254. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
as to the appellees, Mitchell & Co., be reversed ; and it is further decreed, that 
the plaintiff and appellant, Robert A. Hutchinson, recover of defendants and ap- 
pellees, Stephen C. Mitchell & Co., ten hundred and seventy-seven dollars and 
seventy-two cents, with legal interest from judicial demand (April 26th, 1859.) 
until paid, and costs in both courts. 

Derret, J., absent. 
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Junius Wirkowskt anp Wire v. Lovts Sexpy. 





Power is vested by the Code of Practice in the Clerks of District Courts, to grant orders of injunction 
in the absence of the Judge from the parish, or when he is interested in the cause ; but they are in 
all cases required to take bond and security from the party at whose suit the order of injunction ig 
granted. _ 

Where a party obtained an injunction to arrest the execution of an order of seizure and sale, without 

giving bond and security, as required by Articles 739 and 740 of the Code of Practice—Held : That, 

the injunction being dissolved, the party against whom it was wrongfully obtained is entitled 
to recover from the party obtaining it five per cent. damages on the amount of the judgment 
enjoined. ; 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
A Sparrow & Montgomery, for plaintiffs. Louis Selby, in pro. per., defendant 
and appellant. 

Lanp, J. The plaintiffs obtained an order of injunction, without giving bond 
and security, under Articles 739 and 740 of the Code of Practice, to arrest the 
execution of an order of seizure and sale obtained by the defendant on certain 
mortgage notes which had been executed by the plaintiffs in his favor. 

The defendant filed a motion to dissolve the injunction, on certain specified 
grounds, and prayed for damages against the plaintiffs, under the statute, for ille- 
gally suing out the writ. 

The injunction was dissolved ; but the District Judge refused to allow damages 
to the defendant, and he has appealed, and assigns for error the refusal of the Dis- 
trict Judge to award him damages, under the statute, as prayed for in his motion 
to dissolve the injunction. 

The order of injunction was granted by the District Clerk, and the only ques- 
tion for our decision is, whether District Clerks have power to grant orders of 
injunction without requiring bond and security. 

Since the Code of Practice went into effect, power has been vested in the Clerks 
of District Courts to grant orders of injunction in the absence of the Judge from 
the parish, or when he is interested in the cause; but they are, in all cases, 
required to take bond and security from the party at whose suit the order of in- 
junction is granted. Acts of 1855, p. 50. 

The District Clerk, therefore, acted illegally in granting the order of injunction 
without requiring bond and security, and his omission of official duty cannot 
inure to the benefit of the plaintiffs, who wrongfully obtained the order and sued 
out the writ of injunction. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be reversed, so far as it rejects the defendant's claim for damages under the 
statute; and it is now ordered, adjudged and decreed, that the defendant recover 
of the plaintiffs in solzdo the sum of five hundred dollars damages, the same being 
five per cent. on the amount of the judgment enjoined ; and that the judgment of 
the lower court, thus amended, be affirmed, with costs in both courts. 
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Martin Crane v. Wituram Bearry. 


The Act of the 20th of Mirch, 1855, entitled ‘‘An Act relative to the rate of interest’ had in view the 
sale of notes and other written obligations, their discount or sale for the purpose of raising money, 
and nothing more.. The words interest or discount, in the sense in which they are taken in the Act, 
are synonimous, meaning the per centage deducted on the sum expressed in the note or bond, &c. 
The provisions of the Act cannot be so extended as to authorize and legalize all transactions between 
debtors and creditors wherein usurious interest is added to the sum really due, as a consideration 
for an extension of time, or for the indulgence of the creditor. 

The penalty attached by the Act of 1855 to the charging of usurious interest, is a forfeiture of the 
entire interest contracted for. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
A Michel & Koontz, for plaintiff. £. Hiestand, for defendant and appellant. 

Durret, J. The defence set up in this case is usurious interest. It appears 
from the evidence, that the origin of this claim was a note of $795, dated 18th 
June, 1857. This note was renewed on the 14th of December, 1857, by another 
note of $900, which was, on the 16th of April, 1858, renewed for $1,062 ; and 
the two notes sued on, and forming in the aggregate the sum of $1,062, were, on 
the 19th of October, 1858, given in lieu of the last one, and were made payable 
at four and six months. The above notes were all drawn by the defendant to the 
order of the plaintiff. By calculating interest at eight per cent. from the 18th 
of June, 1857, and adding the interes. to the principal, at each renewal, it will 
be seen that at least $127 of usurious interest were charged. But the plaintiff 
contends that the plea of usury cannot prevail, because the notes do not bear on 
their face any interest, and we are referred to the Act approved March 20th, 
1856, p. 130, entitled “An Act relative to the rate of interest.” The Act says : 
“ That the owner or discounter of any note, or bond, or obligation, or other writ- 
ten evidence of debt, for the payment of money, payable to order or bearer, or by 
assignment, shall have the right to claim and recover the full amount of such 
note, bond or obligation, or other written evidence of debt, and all interest not 
beyond eight per cent. per annum that may accrue thereon, notwithstanding that 
the rate of interest or discount at which the same may be or may have been dis- 
counted has been beyond the rate of eight per cent. per annum interest or discount, 
any law to the contrary notwithstanding, &c.” 

After mature consideration, the majority of this court came to the conclusion, 
that the above Act of the Legislature does not affect, in the case at bar, the Act 
approved March 15th, 1855, p. 352, entitled “ An Act to regulate the rates of 
interest,” which latter Act must control the decision of the present action. The 
Act of March, 20th, 1856, had in view the sale of notes and other written obli- 
gations, their discount or sale, for the purpose of raising money, and nothing 
more. The words interest or discount are, in the sense in which they are taken 
in the Act, synonimous, meaning the per eentage deducted on the sum expressed 
in the note, bond, &c. The provision of the Act cannot be extended so as to 
authorize and legalize all transactions between debtors and creditors, wherein 
usurious interest is added to the sum really due, as a consideration for an exten- 
sion of time, or for the indulgence of the creditor ; and such appears to be the 
character of the obligations which are sought to be enforced in this case. The 
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notes sued on were never discounted by the payee, but were taken in renewal of 
other notes, with the addition of usurious interest therein. 

The penalty of the Act of 1855 is a forfeiture of the entire interest con- 
tracted for. 

It is, therefore, ordered, that the judgment of the District Court, which allowed 
the whole claim, be avoided and reversed ; and it is now ordered, adjudged and 
decreed, that the plaintiff have judgment against the defendant, for the sum of 
seven hundred and ninety-five dollars, with legal interest from judicial demand, 
and the costs of the lower court, the plaintiff paying the costs of the appeal. 

Lanp, J., absent. 


OO OO eee 


Timorny SHaNcHNessy v. Casper M. Fogc—aA. T. Sreeve, Garnishee. 


A party having issued an execution against his judgment debtor, may propound interrogatories toa 
garnishee, where the object of the proceeding is to ascertain whether he has money or other funds 
in his hands belonging to the debtor ; under such circumstances, it is not necessary that the plaintiff 
should resort to the revocatory action. 

Where interrogatories were addrrssed to an attorney, to ascertain who was his client, when that rela- 
tionship commenced and ended, and what money had been received, and what paid over, and to 
whom paid—#Held : That none of these matters are privileged communications within the meaning 
of Article 2262 of the Civil Code. 

An attorney may be asked through whose agency, or in what manner, or at what time, he was 
retained. — 

An attorney should be excused from answering interrogatories, when he declares on oath that he 
cannot answer the same, without disclosing matters confided to him by his client, or advice given 
by him to his client concerning business about which he was retained. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Simonds & Fenner, for plaintiff and appellant. A. T. Steele, for defendant. 

Merrick, C. J. The plaintiff having issued an execution against his judg- 
ment debtor, propounded twenty-one interrogatories, under the Act of 1839, to 
the garnishee, d. 7. Steele, Esq., an attorney and counsellor at law, in order to 
ascertain whether he has funds in his hands belonging to the defendant. 

A. T. Steele answered the first three, and declined to answer the remaining in- 
terrogatories except partially, on the ground that he was called upon to disclose 
privileged communications received from his clients, and that the facts sought 
can only be proved in a revocatory action, and not in a proceeding by garnish- 
ment. 

The garnishee was relieved from answering by the court, and plaintiff ap- 
peals. 

With the exception of the 19th and 21st interrogatories, the facts sought to be 
elicited tend to show the date of the party's retainer, who is his client, the sums 
of money he has received, the persons from whom received, the payments made, 
and the persons to whom, and the date of the correspondence. 

The 19th interrogatory calls for letters from Fogg ; the 20th assumes that he 
has received one, and requires the garnishee to look for it ; and the 21st demands 
a copy of his letter acknowledging the receipt of the notes, or his letter to Fogg 
in reply. 
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We are of the opinion, that the questions cannot be objected to on the ground 

of the form of the proceeding. It is evident, that the object of the proceeding is 
to ascertain whether the garnishee has money or other funds in his hands belong- 
ing to the defendant. We cannot, therefore, perceive any good reason why the 
party should be compelled to resort to the revocatory action. 

It is next contended, that the questions are objectionable because the garnishee 
is called upon to disclose matters communicated to him, as an attorney-at-law, by 
his client. 

Our law does not differ materially from the common law on the subject. Arti- 
cle 2262 C. C. declares that,“ No attorney or counsellor-at-law shall give evi- 
dence of anything that has been confided to him by his client, without the con- 
sent of such client ; but his being employed as a counsellor or attorney does not 
disqualify him from being a witness in the cause in which he is employed. 

It is thus evident that the attorney cannot be permitted to disclose anything 
that has been confided to him by Ais client. But to bring the matter within the 
privilege which exempts the communication from disclosure, it must appear who 
is the client, in order to know whose communications are to be excluded. Again, 
it must be something confided by the client to the attorney. 

Now, with the exception of the 19th and 21st interrogatories, the object is 
simply to ascertain who is the client who entrusted the notes to Mr. Steele for 
collection ; when that relationship commenced and ended, and what money has 
been received, and what paid over, and to whom paid. None of these matters 
appear to us to be privileged communications; and, if an attorney-at-law were 
not permitted to disclose who was his client, and what sums of money he had 
received or disbursed on his account, it would give rise to great frauds. If the 
attoruey may be interrogated as to who is his client, he may also be asked 
through whose agency, or in what manner, and at what time, he was retained. 
See 1 Greenleaf, Evidence, sec. 245 ; 2 Starkie, on Evidence, 398; 6 N.S. 284; 
4 La., 500; 11 Wheaton, 280; 3 Rob. 204; 3 Rob. 230. 

We think the District Judge ought to have compelled the garnishee to answer 
all the interrogatories, except the 19th, 20th and 21st, and that the garnishee 
should be excused from answering these, only on answering under oath to each, 
that he cannot answer the same without disclosing matters confided to him by his 
client, or advice given by him to his client, concerning the business about which 
he was retained. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; that the exceptions of the garnishee 
to the interrogatories be overruled, and that this case be remanded to the lower 
court for further proceedings according to law ; the garnishee paying the costs of 
the appeal. 

Lanp, J., absent. 
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Succession oF Louise Montamat, Wipow Ives LeBranc, Mrs. E. Le- 
Buianc, Curatrix of Evetne LeBianc, v. Duncan Kennepy, Admin- 
istrator, et al. 


Necessary expenses paid by the parent for one of the children, or by the administrator after the 
parent’s death, should be deducted from the share of that child, upon the partition of the suecession. 
The party who pleads prescription is bound to prove the facts necessary to sustain the plea. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
A. Robert, for plaintiffs and appellants. G. LeGardeur and P. E. Théard, 
for defendants. 

Bucuanay, J. This is an action for partition. Plaintiff represents her hus- 
band, an interdicted person, heir, for one-fifth, of his mother ; of whose estate the 
defendant, Duncan Kennedy, is administrator, and the other four defendants are 
heirs. 

Plaintiff calls upon the administrator and the co-heirs for a division of the pro- 
ceeds of the succession sold, and also of sums received for rent alleged to amount 
in the aggregate to $17,060. 

The administrator files an account showing the net proceeds of the succession 
property, after deducting charges and claims, to be $9,120 37, of which one-fifth 
or $1,824 07 belongs to each heir. 

He also files his account with the heir whom the plaintiff represents, crediting 
him with $1,824 07, his share of his mother’s succession, as aforesaid; and 
charging him with sundry expenditures amounting to $3,642 74.—Balance to 
debit of plaintiff, $1,818 67, 

The judgment of the District Court amended these accounts by allowing hire 
of two slaves, at twelve dollars a month each, as a credit to the succession, and 
approving, in other respects, the administrator's accounts. 

Plaintiff appeals, and has filed in this court a plea of prescription of three and 
ten years against the allowance, as a charge against the succession, in favor of 
one of the defendants, Stéphanie LeBlanc, of $1,907, her share in the succession 
of her father, Ives LeBlanc, received by her mother, the decedent. 

Appellant complains of the judgment of the court below, on three grounds. 

Ist. Because it did not allow for rent of house received by the adminis- 
trator. 

2d. Because it allowed $2,130 for necessary expenses of plaintiff’s husband, 
Eugene LeBlanc, paid by his mother ; also items paid for the same by the admin- 
istrator. 

3d. Because it allowed $1907 to Stéphanie LeBlanc, as creditor by mortgage 
of the succession. 

I. The omission of house rent as a credit to the succession, in the judgment, 
seems to have been the effect of inadvertence, and which would probably have 
been corrected by the District Court, had the same been brought to its attention. 
But it is remarkable that, although a new trial was applied for by the appellant, 
yet this was not made a ground for the application. 

The administrator (who is also the attorney in fact of three out of the five 
heirs,) has filed a separate statement of the amount collected by him for house 
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rent, being eleven months and seventeen days, at $165 per month, or $1,908 50. a 
Against this amount, he has charged the sums paid by him for doctor's bills, 
funeral expenses, due bill of Widow LeBlanc, and insurances, taxes and repairs 
to the property, and his own commissions as administrator on the amount of rent 
collected—total $866 98, leaving a balance in the administrator’s hands of 
$1,041 52, by which amount, as a credit to the succession, the judgment is to be 
amended. 

II. The court did not err in making the allowances which are the object of 
this ground of complaint by appellant. 

The plea of prescription against the claim of Miss Stéphanie LeBlanc upon her 
mother’s succession, for her share in the snecession of her father, is not sustained 
by proof. It is admitted of record, that a special mortgage was executed by 
Mrs. Ives LeBlanc on the house corner of St. Peter and Royal streets, in favor of 
her minor children, for the security of their rights in their father’s estate; and 
that the rights of each child amounted to $1,907. In this admission we find no 
date, as a starting point for prescription. The party who pleads prescription is 
bound to prove the facts necessary to sustain the plea. Andrews v. Rhodes, 10 
Rob. 52. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be amended, by crediting the succession of Mrs Ives LeBlanc, and debiting the 
administrator with the sum of ten hundred and forty-one doliars and fifty-two 
cents, as balance in his hands of rents of house collected ; that in other respects 
the said judgment be affirmed ; and that the costs of this appeal be borne by the 
succession. ; 

Lanp, J., absent. 


Henry Keenan v. Wu. B. Wauarreneap. 


Where a judgment on a debt, arising ex contractu, decrees interest, but is indefinite as to the time 
when it commences to run, the interest decreed must be considered as commencing on the day 
that the suit was instituted. 

Until a party has executed his bond in such sum as is ordered by the Judge granting an appeal, his 
appeal is not perfect, either as a suspensive, or a devolutive appeal. But where the appellant has 
complied with the Judge’s order, and given bond in the sum fixed, if the bond is insufficient for a 
suspensive appeal, still it is good for a devolutive appeal. 


PPEAL from the District Court of the Parish of St. John the Baptist, 
Lawes, J. Handlin & St. Paul, for plaintiff. Berault & Legendre, for de- 
fendant and appellant. . 

Merrick, C. J. There is a motion in this case to dismiss the appeal. 

The prayer of the petition is for the sum of $1,500, and general relief. The 
judgment, which was rendered in March last, is for $1,500, “ with interest from 
the 15th day of December, at the rate of five per cent. per annum,” &c., the year 
being omitted. 

The defendant was allowed a suspensive appeal, upon giving his bond with 
good and solvent security according to law. He executed a bond on the 22d of 
March, 1860, in the sum of $2,250, the proper amount for a suspensive appeal 
from a judgment for $1,5C0 without interest, but insufficient if interest be added. 
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The defendant contends that, as the judgment is indefinite as to the date from 
which interest is to run, and as plaintiff has not demanded interest in the peti- 
tion, the bond is sufficient. That if it is not good for a suspensive appeal, it is 
good for a devolutive appeal. 

The suit was instituted on the 15th day of December, 1859, and as all debts 
(at least arising ex contractu) bear interest, the interest decreed must be con- 
sidered as commencing on that day. This interest ought to have been covered 
by the bond. The condition upon which a party is permitted to appeal, is, that 
he execute his bond in such sum as ordered by the Judge granting the appeal, 
Until he has complied with this order, his appeal is not perfect in this court, 
either as a suspensive, or a devolutive appeal. C. P. 573, 574, 575. It is other- 
wise where the appellant has complied with the Judge’s order, and given bond in 
the sum fixcd. In such case, we hold, that if the bond is insufficient for a sus- 
pensive appeal, still it is good as a devolutive appeal, because it is the amount 
fixed by the Judge. See 2 La. 87, 6 An. 562, and 5 La. 129. See also 2 An,° 
462, 4 An. 534, 5 An. 360, 12 An. 175, 10 An. 110, 5 Rob. 63, 9 Rob. 167. 

It is, therefore, ordered, adjudged and decreed by the court, that the appeal in 
this case be dismissed, at the cost of the appellant. 

Lanp, J., absent. 


ore - ~- terres nr PPLE LO OPP OSL CO 


Setiva F. Savace v. Jonn Hotmes, Recorder of Mortgages, et als. 


On an application for a mandamus to compel the Recorder of Mortgages to erase an inscription, all that 
is required is, that the parties in interest should have notice of the application, in order that their 
rights, where they have such, may be protected. 

A mandamus is the proper remedy to compel a ministerial officer to perform a purely ministerial Act 

In an action for a mandamus—Held : That the order to show cause, on a certain day fixed by the 
court, the summary hearing of the grounds of objection and evidence, and the judgment decreeing 
au peremptory mandamus to issue, are in conformity to Articles 841, 842, 843 of the Code of Prac- 
tice. 


PPEAL from the 5th District Court of New Orleans, Eggleston, J. 
SA. = T. Gilmore, for plaintiff. Durant & Hornor, George S. Lacey and T. Drout, 
for defendants and appellants. 

Bucnanan, J. On the 29th of January, 1859, the plaintiff entered into a writ- 
ten contract, before H. B. Cenas, Notary Public, with one Joseph Morehouse, a 
builder, for the erection of a double two-story dwelling house on two lots of 
ground, on Palmyra Street, in this city. The price was payable in six several 
instalments as the work progressed, viz : 

1. When the foundation was laid, $500; 2. When the building was raised, 
$500; 3. When the weatherboarding and slating was done, $1000; 4. When 
the floors were laid, $300; 5. When the plastering was finished, $400 ; 6. When 
the building was comp'‘cted and possession delivered, $2000. 

The building to be completed and possession delivered on or before the 30th 
day of April, 1859. ; 
After the work had progressed as far as the slating and weather-boarding, and 
after the contractor had received the three first payments, amounting in all to 
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$2000, the last of the 24th of March, 1859, he abandoned the work, alleging his 
inability, for want of means to complete it. Hots. 

The plaintiff thereupon put Morehouse in default, by a formal demand to com- 5 
plete the work he had undertaken, or that she would employ others to complete 7 
it at his expense. : 

Morehouse replied to this demand, but persisted in his abandonment of the 
work, and shortly afterwards left the State, to which he has not since returned. 

The plaintiff was, consequently, obliged to employ other contractors, which 
she did after the lapse of nearly a month—after the time had expired within which 
Morehouse had bound himself to deliver the building, and after she had invited a 
number of estimates from other builders. 

The cost of completion absorbed the amount in the hands of the proprietor, 
and required an additional outlay of $711 16. 

Being without cash means to pay off the additional liability thus incurred, the 
plaintiff applied to the Recorder of Mortgages to cancel and erase the inscrip- 
tion of the building contract, to enable her to effect a loan by mortgage of the 
property. ‘This the Recorder having refused to do, the plaintiff filed the present 
application, in which she prays that the court, after due notice to those having 
an interest, real or pretended, may order the defendant, the Recorder of Mort- 
gages, to cancel the inscription. 

Full proof of all these facts having been laid before the court, a judgment was 
rendered in conformity with the prayer of the petition, ordering the erasure of 
the inscription. 

This judgment has been acquiesced in by the Recorder of Mortgages, by More- 
house, and by all the parties, except the appellants, who seek its reversal upon 
the grounds stated in the assignment of error on file. 

1. They were not brought into court by petition and citation. 

2. That the case was taken up for trial, and finally decided, at a time when, by 
law, no definitive judgment could be rendered by the District Court. 

3. That the District Court proceeded to overrule their exceptions, and decide 
the case on its merits, in the absence of judgment by default, or of an answer to 
the merits. 

I. As to the first ground. The Article 3342 of the Civil Code provides for 
the erasure of a mortgage which has been satisfied, and where the mortgagee has 
absented himself, by a proceeding at the instance of the mortgagor. 

Numerous cases in this court, as well as the daily practice of the District 
Courts, might be referred to in support of the summary remedy by rule or man- 
damus, to compel the Recorder of Mortgages to erase inscriptions. All that the 
courts require in such cases is, that the parties»in interest should have notice of 
the application, in order that their rights, where they have rights, may be pro- 
tected. 

The plaintiff, by her petition, asks for nothing but the erasure of the inscrip- 
tion of the contract. Her remedy is against the Recorder of Mortgages, to com- 
pel that officer to perform a purely ministerial duty. True, she gives notice of 
the application to all those who have, or pretend to have, an adverse interest, 
but she makes no demand of them, and asks for no judgment against them. 

Mandamus is the proper remedy to compel a ministerial officer to perform a 
purely ministerial act. C. P., Art. 834, 6 Rob. 299, 8 Rob. 97, 6 An. 68. 

The form of proceeding in the present case—the order to show cause, on a cer- 
tain day fixed by the court,—the summary hearing of the grounds of objection 
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and evidence, and the judgment decreeing a peremptory mandamus to issue,—are 
in conformity to Articles 841, 842 and 843 of the Code of Practice. 

II. The second ground of error assigned does not appear to have been urged 
in the court below. It cannot, therefore, be considered by us. 

III. The third ground of error assigned confounds the summary proceeding by 
mandamus with an ordinary action. On the return day of the writ, the excep- 
tions and defences of law urged by the appellants were heard and disposed of, 
evidence introduced by both parties upon the facts, and a final judgment ren- 
dered. The appellants made no application for a continuance, to procure further 
evidence, or to rebut that of the relator. 

On the merits, the judgment of the court below appears to be justified by the 
evidence. . 

The relator was not indebted to Morehouse when she was served with the 
attested account of appellants, nor has she become indebted to him, in any 
amount, since ; neither did she make him any payment by anticipation of the 
terms expressed in the contract. The appellants, therefore, should hold under 
and not beyond Morehouse. Hale v. Wills, 3 An. 505. 

Judgment affirmed, with costs. 

Lanp, J., absent. 


Srare, on relation of Wa. T. Caaraan, praying for a prohibition to 
the Jupce or tue Firra Districr Courr or New Or.eans. 


No appeal will lie from an interlocutory judgment refusing the removal of a case, on the application 
of defendant, from a State to a Federal Court. The only remedy the defendant has in the Supreme 
Court is by appeal from the final judgment which may be rendered against him in the cause. Upon 
such appeal, he may assign as error the refusal of the District Court to remove the cause. 


N an application for a writ of prohibition to the Judge of the Fifth District 
Court of New Orleans. Simonds & Fenner, for relator. 

Bucuanan, J. The petition of relator alleges, that he is an alien, and a sub- 
ject of the Queen of Great Britain; that having been sued by one Thomas H. 
Farish, in the Fifth District Court of New Orleans, relator applied to said court, 
by petition, for leave to remove the cause into the Circuit Court of the United 
States for this district, and gave bond for costs, as required by the Act of Con- 
gress; but that the Judge of the court refused leave to remove the cause, as 
prayed for. 

Relator represents that, under the Act of Congress, of September 24th, 1789, 
and the decisions of the Supreme Court of the United States, the State court is 
without jurisdiction to proceed further in a cause in which an application has 
been properly made for removal to the Federal court. 

And relator prays for a writ of prohibition directing the Judge of the Fifth 
District Court of New Orleans not to proceed further in said cause. 

It has been decided in several cases, that no appeal will lie from an interlocu- 
tory judgment refusing the removal of a cause, on the application of defendant, 
from a State to a Federal court. The only remedy of the relator, in this court, 
is, by appeal from the final judgment which may be rendered against him in the 
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cause. Upon such appeal, he may assign as error the refusal of the District Came 
Court to remove the cause. “Ralph v. Claiborne, 2 Martin 176; Higgins Ivar 5th Dis.Cr. 
y. McMicken, 6 N.S. 712; Baron v. Kigsland, 5 La. 378. 

It is, therefore, adjudged and decreed, that the petition of relator be dismissed, ’ 
at his costs. 


Jacos Burxetr v. Dominique Lanata. , 


The Act, approved March 15th, 1855, entitled “‘An Act supplemental to an Act relative to crimes and 
offences, is not restricted in its application to bank officers, but embraces all classes of persons. 

In an action for malicious prosecution the specific allegation of want of probable cause is not essential or 
sacramental. Where the allegations of the petition amply indicate & want of probable cause, they 
contain all the necessary elements to prosecute the action. 

The question of probable cause is composed of law and fact—it being the province of the jury to deter- 
mine whether the circumstances alleged are true, and of the court to determine whether they amount 
to probable cause. 

The allegation and proof that a party was arrested on an affidavit made by another, that he was dis 
charged by the examining magistrate proprio motu, but clearly with the knowledge and silent acqui- 
escence of the prosecutor, that the prosecution is at an end, and that the prosecutor acted without 
probable cause, and in legal intendment maliciously, gives the right to an action for damages. 

If no evidence is given of particular damages, the jury are not therefore bound to find nominal dam- 


ages only. 
Exemplary damages should be commensurate to the nature of the offence, having due regard to the 
standing of the parties, and when extravagant damages are allowed, they will be reduced to their Y 


proper standard. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
A Singleton & Clack and J. T. Wheat, for plaintiff. C. Dufour and C. Rose- 
lius, for defendant and appellant. 

Dvurret, J. This is an action for a malicious arrest and imprisonment. The 
plaintiff claimed $10,000 damages, and the defendant is appellant from a judg- 
ment of $7000, rendered on a verdict of the jury who were impanneled to try the 
cause. , 

The principal facts of the case, as disclosed by the evidence, are: that the 
plaintiff is a merchant in the city of New Orleans, carrying on the business of a 
family grocery ; that he has a wife and two or four children ; that he was in the 
habit of supplying his store by purchases on short credits made from the commer- 
cial house of Lanata Brothers; that being indebted to said house in the sum of 
$290 05, he was finally induced by the clerk or gollector of anata Brothers to 
give, on the 3d of December, 1857, his check for said amount on the Crescent 
City Bank, payable to the order of Lanata Bros. and dated ahead, 8tli December, 
1857; that it was well understood, at the time, that he had no funds in bank, but 
expected to be able to deposit the amount in time ; that the check was given with 
‘that understanding, and at the solicitation of said collector to save him the trouble 
of calling again; that early in the morning of the 8th of December, 1857, the 
plaintiff sent his clerk out to collect a sufficient sum to meet the payment of the 
check, but being unsuccessful, he desired his clerk to call on some friends to bor- 
row the money, and that failing in this, he then, between the hours of 8 and 9 
o'clock, A. M., sent his clerk to Lanata Bros. to ask them to hold the cheek for 
two days, when it would be paid ; the answer to this message was that the check 
had been used the day before ; that the check having been refused by the bank, 
43 
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Lanata Bros. redeemed it ; that on the following day the plaintiff did again send 
his clerk to Lanata Bros. to ask them to keep the check until the next day, that 
he would then pay it, but a brother of the defendant answered that it was too late, 
that the defendant had gone out to make an affidavit against the plaintiff; that 
the plaintiff was arrested on the same day on the affidavit of the defendant, 
“ Charging him with having drawn a check on a bank having no money deposited 
therein at the time, with intent to commit fraud ;” that the plaintiff was searched 
by a police officer, and locked up in a cell for a space of an hour and a half, his 
store left opened in charge of a small negro; that the plaintiff was released on 
giving bond to appear the next day before the examining magistrate ; that the 
check was paid on the following day, at the suggestion of the magistrate, the 
plaintiff protesting all the while against the arrest, and the charge was thereupon 
dismissed. The Recorder says, “I told Mr. Lanata, you will have your money 
and I will dismiss the case. I do not recollect that he made any objection to this, 
but I was not consulting Mr. Lanata. The charge was never withdrawn, it was 
dismissed on condition that it would be made good at the bank. The check was 
made good and the amount came into my hands, and was paid over to Lanata 
Bros. Dominique Lanata did not appear to prosecute the charge made under the 
affidavit, the case was never fixed for trial.” The brother of the defendant testi- 
fies,“ That Mr. D. Lanata made the affidavit. He made it for the purpose of 
compelling payment of this check. My brother is a gentleman of wealth. 
Money was very tight in the fall of 1857 and money scarce. All the free banks 
suspended, so did the Citizens’ Bank.” It appears also that the plaintiff made, 
from the 3d to the 8th of December, 1857, deposits in the Crescent City Bank to 
the amount of $1174 77, and that he only had to his credit on the evening of the 
latter day, $52 28, thus showing that he had, between those dates, drawn for $1122 
49. The plaintiff contends that the Act approved March 15th, 1855, p. 398, en- 
titled “ An Act supplemental to an Act relative to crimes and offences,” under 
which the affidavit was made for his arrest, applies only to bank officers. This is 
an error, its provisions are sweeping and embrace all classes of persons. The Act 
after enumerating the officers of banks, adds “ As also any person who shall, with 
a view to defraud any such banker or banking company, knowingly draw or pay 
a check or checks, without funds in the said company drawn upon, etc.” 

The defendant filed a peremptory exception to the plaintiff's petition, to the 
effect that the petition does not contain any cause of action. The petition sets 
forth at length, the circumstances under which the check was drawn, his exertions 
to induce the defendant, and his co-partners, to withhold the check from the bank 
for two days, the affidavit, his arrest, his discharge and the motives which actu- 
ated the defendant; and he charges specially, “That throughout the whole of 
these proceedings, connected with the arrest and confinement of your petitioner, 
the said Dominique Lanata has acted most wrongfully, ilegally and maliciously.” 
It is true, that the petition does not contain the specific aliegation of the want of 
probable cause ; but we do not understand that those words are essential or sacra- 
mental. We look, in civil actions, to the substance in order to be able to deter- 
mine the sufficiency of the cause of action ; and if, in the case at bar, the allega- 
tions of the petition are true, and they must be so considered to test the validity 
of the exception, then we are forced to acknowledge that the allegations of the 
petition amply indicate an utter want of probable cause, and contain all the neces- 
sary elements to prdsecute the action. Parish v. Municipality, 8 An. 145. “The 
question of probable cause is composed of law and fact ; it being the province of 
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the jury to determine whether the circumstances alleged are true or not; and of 
the court to determine whether they amount to probable cause.” Greenleaf vol. 
2,454. The exception was therefore properly overruled. 

On the merits of the cause it appears to us clear, from the evidence, that the 
animus furandi did not exist, for it is apparent that the plaintiff never entertained 
the idea of defrauding the bank, and this too to the perfect knowledge of the de- 
fendant. And had the complaint been made by any third innocent persen, the 
plaintiff would have been, at once, discharged on the disclosure of the facts known 
by the defendant. The plaintiff may have acted dishonestly towards the defend- 
ant, but such conduct would not authorize a prosecution under the statute. A 
stronger case of want of probable cause, within the knowledge of the informer, 
could hardly be supposed; and it is not even alleged that the defendant acted 
under legal advice. It is alleged and proved that the plaintiff was arrested on an 
affidavit made by the defendant, that he was discharged by the examining magis- 
trate, proprio motu, it is true, but clearly with the knowledge and silent acquies- 
cence of the satisfied creditor, that the prosecution is now at an end, and that the 
defendant acted without probable cause, and, in legal intendment, maliciously. 

Express malice is proved, the defendant made the affidavit for the sole purpose 
of compelling payment of the check ; and the want of probable cause is estab- 
lished by direct evidence within the knowledge of the defendant. Greenleaf vol. 
2, 3449, 454 and 455. Grant v. Deuel, 3 R. 18; Driggs v. Morgan, 10 R. 120; 
Hall v. Acklin, 9 An. 220; Talbert v. Stone, 10 An. 537; McCormick v. Conway, 
13 An. 53. 

The plaintiff having substantiated the averments of his petition, is entitled to 
indemnity for the peril occasioned to him in regard to his liberty, for the injury to 
his reputation, his feelings, and his person, and for all the expenses to which he 
necessarily has been subjected. And if no evidence is given of particular dam- 
ages, yet the jury are not, therefore, obliged to find nominal damages only. 
Greenleaf vol. 2, 3 456 ; C. C. 2294. 

Exemplary damages should, nevertheless, be commensurate to the nature of the 
offence, having due regard to the standing of the parties ; and when extravagant 
damages are allowed, they will be reduced to their proper standard. Fitzgerald v. 
Boulat, Opinion Book No. 29, p. 136; McGary v. The City of Lafayette, 4 An. 
440. It appears to us, when we take all the surrounding circumstances of the 
case into consideration, and the imprudence, if not the want of good faith, of the 
plaintiff in withdrawing from the bank his funds, when he was aware of his out- 
standing check, that one thousand dollars would have been a sufficient atonement, 
and we will so decree. 

It is, therefore, ordered, that the judgment of the lower court be reversed. And 
it is now further ordered, adjudged and decreed, that the defendant be condemned 
to pay to the plaintiff the sum of one thousand dollars, with legal interest from 
judicial demand, and the costs of court @ gua, those of the appeal to be paid by 
the plaintiff. 

Bucuanan, J., dissenting. I feel constrained to dissent from the judgment in 
this case, for two reasons : ; 

I. It is a rule of practice in this sort of action, established by many decisions, 
that plaintiff must allege, and prove, want of probable cause for the prosecution 
of which he complains. 

Now, granting that the detail of the facts preceding the prosecution, in plain- 
tiff’s petition set forth, stands in lieu of a precise averment of want of probable 
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cause, as the opinion of the majority of the Court implies ; yet I find one of the 
Laxata. most material of the facts thus detailed, directly contradicted by the evidence, 

The petition avers, “ That the reason of said check being dated on the 8th day 

of December, instead of the 3d, the day on which it was drawn, is, (as was stated 

by petitioner to defendant’s clerk before drawing the same,) that at that time 

petitioner did not have the money in bank to meet the said check, but would en- 

deavor to make collections, and deposit money enough to meet the said check, 

when it should be presented for payment at the bank ;” “ that he gave his said 

check with the most confident expectation of being able to make collections, and 

deposit money enough in time to meet the said check when it should be presented 

at said bank for payment ;” “that on the morning of the day of the date of said 

check, viz: the 8th day of December, 1857, not having been able to make collec- 

tions of money sufficient to deposit in bank to meet the said check, he sent a mes- 
sage,” ete. But the bank-book of plaintiff shows the following state of facts : 
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It is thus proved, contrary to the allegations of the petition, that plaintiff was 
able to make deposits, and did make deposits, in the bank in which this check 
was payable, between the time at which it was drawn, and the time at which it 
was dated and presentable, more than four times sufficient to have met this check. 
And a statement from the books of the bank, also in evidence, shows that the 
money thus deposited, had been withdrawn, upon other checks of plaintiff, before 
the check given to defendant was presented, which was on the day that it was 
presentable. This, if not fraud, as charged in defendant’s affidavit before the 
Recorder, has certainly so much the appearance of fraud, as to require explana- 
tion, which the plaintiff has not thought proper to give. At all events, there is 
here a material variance between the allegata and the probata, which in my 
opinion is fatal to plaintiff’s case. Plaintiff puts his case before us, distinctly, 
upon the ground, that plaintiff’s check of $290 25 was given to defendant upon 
the express understanding that plaintiff had no money in bank at the time it was 
so given, but would deposit money to meet it, by the time it was dated and pre- 
sentable ; that circumstances beyond the control of plaintiff, to-wit: the impossi- 
bility of making collections, prevented him from making deposits in conformity to 
the understanding between the parties. And the case, as disclosed by the evi- 
dence on trial, is, that it is not true that plaintiff could not make deposits to meet 
his checks when presentable, for that he actually did make sufficient deposits in 
the interval between the making of the check and its date, and that, if there was 
not money in the bank to meet the check, it was by the act of plaintiff himself hav- 
ing withdrawn the money from bank. 

It seems to be considered, that defendant could not honestly and with probable 
cause make the affidavit, that defendant had attempted to defraud him: because 
he was informed when he took the check, that plaintiff had no money in bank. 
But we are to notice, that the state of plaintiff’s bank account on the 3d Decem- 
ber, was not the question ; but that the check called for money on the 8th Decem- 
ber, five days ahead ; and that defendant’s clerk, on receiving the check, receipted 
the bill of defendant against plaintiff, as for cash received in payment of the same. 
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II. The second reason for which I think this action ought to fail, is, that there 
is no proof that plaintiff has been discharged in due course of law, from the crimi- 
nal prosecution of which he complains as malicious. 

An affidavit was made by defendant against plaintiff, under a penal statute, 
which inflicts imprisonment at hard labor in case of conviction. Upon this affi- 
davit a warrant was issued by the Recorder of the Second District of New Or- 
leans, and plaintiff was arrested. Being brought before the Recorder, bond was 
taken, with security, for his further appearance, and several persons having made 
to the Recorder representations of the fair character of plaintiff, that officer in- 
formed the counsel of plaintiff, Mr. Field, that the prosecution should be quashed 
and plaintiff discharged, provided he made good his check in bank. This was one 
or two days after the affidavit was made. On the same day, the Recorder re- 
peated to the plaintiff the conversation he had with Mr. Field. Plaintiff went to 
the bank and made his check good ; and the Recorder dismissed the case. In this 
arrangement, defendant was not consulted. These facts are proved by the testi- 
mony of the Recorder himself. 

‘According to the authorities, this is not a discharge from a criminal prosecu- 
tion, upon which to base an action for damages against the prosecutor. Starkie 
says, “ The proofs in an action for a malicious prosecution are, lst. a prosecution 
by the defendant, from which plaintiff has been discharged. It must appear that 
the plaintiff was acquitted of the charge ; it is not sufficient to prove that the pro- 
ceeding was stayed by the nolle prosequi of the attorney-general ; otherwise if he 
had pleaded not guilty, and the attorney-general had confessed it ; and it is suffi- 
cient that the party had been acquitted upon a defect in the indictment.” Met- 
calf’s Starkie on evidence, part 4, verbo malicious prosecution. 

And Mr. Greenleaf, vol. 2, page 449, says, “So, if it was a criminal prosecu- 
tion, the like evidence must be given of its termination. And it must appear, 
that the plaintiff was acguited of the charge; it is not enough, that the indict- 
ment was ended by the entry of a nolle prosequi ; though if the party had pleaded 
not guilty, and the attorney-general confessed the plea, this would suffice. So, if 
he was acquitted because of a defect in the indictment, it is sufficient. If the 
party has been arrested and bound over, on a criminal charge, but the grand jury 
did not find a bill against him, proof of this fact is not enough, without also show- 
ing, that he has been regularly discharged by order of court ; for the court may 
have power to detain him, for good cause, until a further charge is preferred for 
the same offence. But in other cases, the return of ignoramus on a bill, by the 
grand jury, has been deemed sufficient.” 

From these authorities, it is plain, that a party who desires to hold another lia- 
ble to him in damages for having prosecuted him criminally, must present himself 
armed with a verdict of a petty jury, empannclled to try him for the offence with 
which he has been charged; or at least with a discharge by the court seized of 
jurisdiction to hear the cause upon the consent of the attorney-general, or a 
return of a grand jury. The least that is required by any of the adjudged cases, 
isa return of an indictment “ not found ” by the grand jury. How different these 
are, from a compromise by an examining magistrate, acquiesced in by the accused 
under advice of counsel, needs no comment. Why did not plaintiff meet the 
charge before the only tribunal, legally competent to dispose of it ? 

I think the judgment of the court below upon the verdict of the jury, ought to 
be reversed ; and that this suit should be dismissed. 

Lanp, J., absent. 
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Succession or JEAN Micuet Minviette—R. Donec v. L. Barsac, Execu- 
tor, and Cora Latanpg, f. w. c. 







A marriage celebrated between a free white person and a free person of color, in violation of Art. 95 
of the Civil Code, is an absolute nullity. No suit is needed to declare the nullity of such a union, 
Either party may disregard it and neither can pretend to derive from it any of the consequences of a 
lawful marriage. Sucha marriage may be attacked collaterally and in every form of action in which 
it is set up against either of the parties. 









































PPEAL from the Second District Court of New Orleans, Morgan, J. 
t\ = G. Schmidt, for plaintiff and appellant. A. & A. Pitot and Julien Seghers, 
for defendants. 

Merrick, C. J. The defendant Cora Lalande, f. w. c., obtained judgment 
against the succession of Jean Michel Minvielle deceased, for a sum of money. 

Afterwards the plaintiff R. Domec, took a rule upon the executor L. Barjac to 
show cause why he should not pay the money thus recovered to him as the hus- 
band of the said Cora Lalande, and head of the matrimonial community to which 
he alleges said sum of money belongs. 

The executor in answer to the rule stated that he was a mere stake holder, and 
required that Cora Lalande, the judgment creditor, should be made a party, which 
was accordingly done. 

Cora Lalande, in answer to the rule, denied that she was the wife of Domec, 
because said Domec is a white man and she is a colored woman, and such a mar- 
riage is prohibited by Article 95 of the Code. She alleges, further, that said 
Domec and respondent have for a long time ceased to live together and that he 
has publicly and positively denied that she was his wife. 

On the trial of the rule the plaintiff offered in evidence the certificate of the 
marriage, showing that he was married to said Cora Lalande on the 24th of 
March, 1847, by the Rev. J. P. Morrissot, Curate of Annunciation Church, by 
virtue of a license from Mr. Canon, Justice of the Peace. 

The defendant offered to prove that plaintiff was a white person, and Cora La- 
lande, a free person of color. The testimony was objected to by plaintiff on the 
ground that the defendant could not prove the nullity of the marriage in this 
form, but must resort to a direct action for that purpose. The court admitted 
the proof and plaintiff excepted. 

The admissibility of the testimony depends upon the effect to be given to the 
forms of marriage between white persons and free persons of color. If the forms 
of marriage between a white man and a free negress or mulatress are absolutely 
null and void, such pretended marriage may be attacked collaterally and in 
every form in which it is set up against either of the parties, and the testimony | 
was admissible. The law on the subject is contained in Article 95 of the Civil 
Cod«, which is as follows : “ Free persons and slaves are incapable of contract- 
ing marriage together. The celebration of such marriages is forbidden and the 
marriage is void. There is the same incapacity, and the same nullity, with respect 
to marriages by free white persons with free people of color.” 

The prohibition contained in this article is one eminently affecting the public 
order. Hence the nullity declared by the same is absolute, and cannot be cured 
hy ratification. The law is of that rigorous nature that it will not permit a mar- 
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riage to exist between persons of the two different races fora moment. No suit Svocesson or 
is needed to declare the nullity of such an union. Either party may disregard it, 

and neither can pretend to derive from it any of the ccnsequences of a lawful 

marriage. Hence, the defendant was at liberty to show the absolute nullity of 

the pretended marriage whenever it was opposed to her, without the necessity of 

having previously brought an action to annul that which our law declares can 

have no existence. OU. C. 11,12, 182 ; 3 An. 329; 10 An. 411 ; 1Bouvier’s Inst. 

p. 113, sec. 273 ; Croke Eliz. 858, Riddelsden v. Wogan. 

On the merits plaintiff denies, 1st. that it is proved that he is a white man, 2d. 
that it is proved that the defendant is a person of color. 

The proof that plaintiff is white, results from the certificate of marriage; the 
bringing of this suit as a white person, a publication in the Bee, and the state- 
ment of one witness, who says he is a white person, and another who says he is a 
Frenchman, a Gascon. 

The proof that defendant is a person of color is made by one witness, who says 
that“ Cora Lalande is a woman of color; what is generally called a mulatress,” 
and by the same statement, signed by Domec and published in the Bee, wherein 
he gives his discovery of her birth, as a reason of their separation, and says she 
has no right to the name of Madam Domec, and that she ought never to have 
borne it. i 

There is, therefore, no reason to disturb the judgment of the lower court. 

Judgment affirmed. 







Henry J. Ranney v. Leonce Burrne et al. 


The mortgage and privilege given by the Act of 1835, entitled ‘‘ An Act to provide for the draining 
and clearing of the marshy grounds and cypress swamps situated between the city of New Orleans, 
its incorporated suburbs, and Lake Ponchartrain,’’ does not create a mortgage or privilege with a 
potestative condition on the part of the property holders ; the potestative condition was in favor of 
the Draining Company, and the Act of the Legislature by its terms declares, that ‘‘ such privilege and 
first mortgage ’? shall take precedence over all other mortgages whatsoever, and shall attach to the 
property. 

Where a party purchased certain lots of ground, in 1847 and 1850, situated within the Second Draining 
Section, and, after the drainage had been completed, the tax asseBsed, the tableau contirmed by a 
final judgment, and an order of seizure and sale issued upon the mortgage and privilege given by 
the Act of 1835 against the property, he paid the tax and brought suit against his vendor to recover 
the amount—Held: That, in the absence of a special warranty against the mortgage and privilege 
of the Draining Company, the action canaot be maintained. : my 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 

. Geo.'L. Bright, for plaintiff. Janin & Griffon, for defendants ang appellants. 

Merrick, C.J. The facts of this case are correctly stated in appellant’s brief, 
from which we copy with some slight variations. 

“This case originates out of the claims of the present proprietor of real estate 
situated within the Second Draining section, to recover from his vendor the 
amount of the Draining Tax assessed upon his property and paid by him to the 
New Orleans Draining Company. 

“ The vendor of plaintiff, to whose rights of warranty the latter is subrogated, 
acquired from D. F. Burthe, the defendant’s ancestor, on the 28th of May, 1847, 
a certain number of lots within the Second Draining Section, upon which a tax _ 
of $655 52 was afterwards assessed ; and on the 13th of May, 1850, the plaintiff > 
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acquired of D. F. Burthe and the estate of Hiligsberg certain other lots, upon which 
a tax of $118 56 was afterwards assessed, making in all the sum of $774 08, the 
amount due on plaintiff’s property as fixed by the final judgment of this court in 
the case of the New Orleans Draining Company, praying for the confirmation of 
a tableau, &c., and reported in 11 An. 338. For this amount, with ten per cent. 
interest from 20th January, 1851, an order of seizure and sale of property was 
obtained by the Receiver of the Draining Company from the Third District 
Court, in September, 1856. The plaintiff thereupon paid the amount of the 
assessment, and now seeks to recover it of the defendant.” 

The Act authorizing the draining of the lots in question, was approved March 
19th, 1835. See 11 An. 342. 

Under this Act, a judgment was rendered in 1845, decreeing them subject to a 
first mortgage and privilege, to take precedence over all others in favor of said 
Draining Company. 

The judgment of the lower court was in favor of the plaintiff in this case, and 
defendants appeal. 

The appellants rely upon three grounds for a reversal of the judgment, viz : 

1. That the mortgage was prescribed, and as defendant did not call in his war- 
rantors to protect him, he has no recourse against them. 

2. That at the date of the sale to plaintiff’s vendor, Hoey, 28th of May, 1847, 
the Draining Company had no claim on the property sold, such as would be in- 
cluded in the general warranty given both by the act of sale and by the law, to 
the vendee ; that the right of the Draining Company did not exist before the 
sale. 

3. That Hoey was a purchaser with notice, as the Acts of the Legislature are 
presumed to be known by every one. 

4. That the judgment is in solido and Burthe’s heirs are made to pay the tax 
due by Hiligsberg’s estate. 

It is not necessary to consider these questions in their order. 

The mortgage and privilege given by the Act of 1835, does not appear to us 
to create a mortgage or privilege with a potestative condition on the part of the 
property holders, the debtors, in which event alone the mortgage would date from 
the happening of the condition. 

The potestative condition was in favor of the creditor, the Draining Company, 
and the Act of the Legislature by its terms declares that “said privilege and 
first mortgage ” shall take precedence over all other mortgages whatsoever and 
shall attach to the property. 

This law was in force at the time when Hoey and the plaintiff acquired from 
defendant’s ancestor, and they are presumed to have known the law. 

It is also well known, that it is only the completion of the works for the drain- 
ing of property which adds the main value to the same. ‘The ditches and the 
works are comparatively valueless until they are connected and made available 
by the proper machinery and steam power. 11 An. 375. 

Hence, the Act of the Legislature provides that the account against the pro- 
perty holders is to be made out so soon as the draining of said section is com- 
pleted, and not before. 

When, therefore, Hoey and the plaintiff bought, they were bound to know that 
a contract had been entered into between the State and the Draining Company, 
by which the latter had contracted to drain, and thus improve, the property in 
question, at the expense of the property holders. 
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We have just seen that the mortgage and privilege in favor of the company 
attached to the property. Now, Hoey and the plaintiff (who was the engineer who 
conducted the works,) bought the lots with the knowledge of a contract in favor 
of the property, by which it was to be improved at the charge of the lots, or in 
other words, at the charge of the owners, at the completion of the works for 
draining the same. 

Equity, therefore, requires that the party who has been benefited by the work 
should pay for its cost. Quz sentit commodum, sentire debet et onus. 

The case may be illustrated by an example. A, the owner of building lots 
worth $10,000, has stipulated with a contractor, that the latter shall build a 
dwelling house and out buildings upon the property, at a cost of $15,000, and he 
mortgaged the lots to the contractor as a further security. After the contractor 
has bought the materials, but before the work has been actually commenced, A sells 
the lots to B for $10,000, and transfers the property with his contract for build- 
ing the house. After the work is completed, the contractor compels B to pay by 
foreclosing the mortgage. B will call upon 4 in vain to indemnify him, although 
the mortgage rested upon the property at the time of the sale, because B was 
aware of the mortgage when he bought, and he knew that the house was to be 
built for his advantage and benefit. C. C. 2477, 2535. 

Take another case. In 1845, A owned a square, which was almost a marsh, 
in the district to be drained. Immediately after the decree, in 1845, condemning 
the district to be drained, he sold the square to B for a small sum. The property 
is drained in B’s hands, and has become valuable and fit for buildings and habita- 
tions. With what justice can B claim a reimbursement for an amount which has 
been expended for the purpose of enhancing the value of his own property? Yet 
the principle which would enable the plaintiff to recover, would sustain B’s ac- 
tion also. 

In the absence of a special warranty against the mortgage and privilege of the 
Draining Company, and in view of the fact that it was the completion of the 
work which produced whatever there was of substantial benefit to property of 
plaintiff, we conclude that the action cannot be maintained. 

The question is not a new one. In the case of Municipality No. One v. Leroy, 
15 La. 147, it was considered to be quite clear, that the vendee would have no 
claim on the vendor for the amount he would be obliged to pay the company for 
the enhanced value of the property—the result of the work. See also the case 
of the same plaintiff against Cordeviolle, 19 La. 235. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is now ordered, adjudged and 
decreed, that there be judgment in favor of the defendants, and against the de- 
mand of the plaintiff, and that the plaintiff pay the costs of both courts. 

Bucuanan, J., took no part in this decision. 

Lanp, J., absent. 
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Scorr, Wituams & Co. v. Samven H. Turner. 


Where a note is secured by an act of hypothecation. which imports confession of judgment, the suit 
may be brought in the parish where the property is situated. 

Where a note, payable to order, and secured by mortgage, is transferred by endorsements, and sued 
on by the holder, it is unnecessary to allege the transfer of the mortgage in the petition, as the 
transfer of the note, which is an evidence of the debt, includes a transfer of the mortgage, which is 
the accessory of the debt. 

Where a mortgage to secure a note is made in favor of the payee, or any holder of the note, a formal 
subrogation is unnecessary to enable the endorsee to enforce the mortgage. 


PPEAL from the District Court of the Parish of St. Helena, Wilson, J. 

A. Addison, for plaintiffs. G. W. Watterston, for defendant and appel- 
lant. 

Bucuanan, J. The petition of plaintiffs alleges, that they are holders and 
owners of a note, annexed to the petition, made by defendant, a resident of New 
Orleans, payable to the order of John M. Bach, and by him endorsed in blank ; 
which note is secured by special mortgage upon land in the parish of St. Helena, 
(where the suit is instituted,) in favor of John MW. Bach, the payee, or of any law- 
ful holder of the note. The act of mortgage is also annexed to the petition. 

Petitioners pray for citation to defendant, and for judgment for the amount of 
the note and interest, and that the property mortgaged be seized and sold in execu- 
tion of said judgment. 

Defendant pleads want of jurisdiction in the District Court of St. Helena, by 
reason of his residence being in Orleans ; and also, that the plaintiffs do not allege 
a transfer to them of the mortgage. 

Judgment having been rendered in conformity to the prayer of the petition, 
defendant appeals. 

Plaintiffs have answered the appeal, and pray for ten per cent. damages, as for 
a frivolous appeal. | 

The suit was well brought in the parish where the mortgaged property is situ- 
ated, inasmuch as the act of hypothecation imports confession of judgment, and 
the petition contains a prayer for the seizure and sale of the mortgaged property. 
C. P. 163; 11 Rob. 387. 

The plea of want of an allegation of the transfer of the mortgage is untenable. 
The petition alleges a transfer of the note, by endorsement of the payee; and the 
transfer of the note, which is an evidence of a debt, includes a transfer of the 
mortgage, which is the accessory of the debt. C. C. 2615. 

The note and the act of mortgage are annexed to the petition, as part of the 
same. The mortgage is in favor of the payee, or of any holder of the note. The 
right, therefore, of the plaintiffs to enforce the mortgage, without a formal subro- 
gation, is undoubted. 11 An. 4; ibid 34. 

Judgment affirmed, with costs. 

Derret, J., took no part in this decision. 
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Srate oF Lovrstana, on relation of Coox et al., v. Keeper or Parisn 
Prison, 


Proceedings under the Act of 1859 entitled ‘* An Act relative to free persons of color coming into the # 
State from other States or foreign countries,’’ are of a criminal nature. V4 
In criminal prosecutions, the Supreme Court is without jurisdiction, unless the offence charged be 
punishable with death, or imprisonment in the penitentiary, or a fine exceeding three hundred dol- 
lars has been actually imposed. And then there must be a final judgment before an appeal can be 
taken. 
In matters of habeas corpus, the jurisdiction of the Supreme Court is original, and not appellate. The 
original power to bail precludes the idea of the exercise of an appellate jurisdiction in relation to : 
the same subject. _ 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
T. J. Earhart, for appellants. 

Voorutrs, J. The plaintiffs, John Cook and George Logan, free men-of color, 
being incarcerated, as they allege, under the provisions of the Act of 1859, enti- 
tled “ An Act relative to free persons of color coming into the State from other 
States or foreign countries,” applied to the Sixth District Court for the writ of 
habeas corpus. The rule, upon being tried, was dismissed, and the applicants 
remanded into custody. 

There is, in the record, a bill of exception to the ruling of the District Judge, 
that the statute in question is not unconstitutional ; and the judgment is sought 
to be reversed on that ground. 

The case, however, cannot be decided on the merits, because we have no juris- 
diction in the premises. The proceedings which gave rise to the present contro. 
versy having been originated under the provisions of the statute of March 15th, 
1859, are of a criminal nature. What steps have been taken to carry out these 
provisions, the record does not inform us. ‘The petition states that the plaintiffs, 
although they have committed no crime or offence, have been illegally arrested 
and imprisoned, but that the arrest was made under the Act of March 15th, “4 
1859. 

It is well settled that, in a criminal prosecution, this court is without jurisdic- 
tion, unless the offence charged be punishable by death, or imprisonment in the 
penitentiary, or a fine exceeding three hundred dollars has been actually imposed. 
And then there must be a final judgment, before an appeal can be taken. 

But it must be observed that, in matters of habeas corpus, our jurisdiction is 
original. and not appellate. Const., Art. 69. In the case of ex parte Mitchell we 
held, that in no sense could a judgment rendered on an application for a habeas 
corpus be considered as a final judgment; and that the grant, to the Supreme 
Court, of original power to bail, precluded the idea of the exercise of an appel- : 
late jurisdiction in relation to the same subject. Const., Art. 69; 1 Ap. 413.- 

The application for a habeas corpus was not.made to the Judge of the First 
District Court, in whom exclusive criminal jurisdiction is vested, in the parish of 
| Orleans ; and an appeal bond was furnished by the applicants, upon being re- ; 
manded to jail. They evidently conceived that the proceedings in question were : 
of a civil nature; but such is not the case. 

It is, therefore, ordered and decreed, that the appeal be dismissed, with costs. 

Lanp, J., absent. 















































SUPREME COURT OF LOUISIANA, 


Davm M. C. Hueues v. Toe Ssccesston or Atpert G. Carey, dee’d, 





Where a party had given his note, payable to bearer, and secured by mortgage, and upon suit being 
instituted upon it by a third party, had set up as a defence the want of consideration, and for the 
purpose of throwing the burden of proving the consideration upon the plaintiff, offered in evidence a 
notarial act passed between himself and the original holder of the note, wherein the receipt of the 
money was acknowledged, the loss of the note recited, reference made to the newspaper in which 
the loss was published, and the Recorder was authorized to erase the mortgage—Held: That such 
an act was res inter alios acta as to plaintiff, and the recital therein contained could not be established 
by the instrument. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
A. Lathrop, for plaintiff and appellant. Durant & Hornor, for defendant. . 

Merrick, C. J. The plaintiff sues upon a promissory note bearing date the 
26th of August, 1854, drawn by the intestate, Albert G. Carey, for $1,500, pay- 
able to his own order five years after date, with interest, and endorsed by him. 

° The defence to the action is the want of consideration, and an allegation that 
the note was lost, and that plaintiff came into possession of it out of the course 
of trade and for an insufficient, or no consideration, and under circumstances 
which debar him from a recovery. 

At the time the note was given, the intestate gave a mortgage to secure its 
payment. In the notarial act, he acknowledged himself to be indebted to John 
B. Wiilis, the mortgagee, in the full sum of $1,500, being the amount of a loan 
advanced to the said Carey in the lawful money of the United States. There is 
no testimony in conflict with this authentic admission. There is no proof of the 
manner in which plaintiff obtained possession of the note. 

The defendant, in order to establish the allegations in the answer, so as to 
change the burden of proof, and to make it incumbent on the plaintiff to prove 
the consideration given by him for said note, offered to read in evidence a nota- 
rial act dated 27th September, 1855, passed between the mortgagee, John B. 
Willis, and Carey, wherein the receipt of the money was acknowledged, the loss 
of the note recited, reference made to the newspaper in which the loss was 
published, and the Recorder was authorized to erase the mortgage. 

Plaintiff objected to the introduction of the act in evidence, and the same 
being received, he excepted. 

The plaintiff complains of the admission of the act in evidence as error, and 
the defendant contends that the document was properly received, and has had the 
effect to.throw the burden of proof upon the plaintiff to show that he acquired 

the note fairly. 

We are of the opinion, that the notarial act releasing the mortgage was inad- 
missible for the purposes offered. The act was res inter alios acta as to plaintiff, 
and the recitals therein contained that the note had been lost, that publication 
had been made in the Courier of such loss, and that Willis had received payment, 
he being the holder, could not be established by the instrument. 

These were all matters which ought to have been established by legal proof, 
and not by the declarations of the defendant and a third party where the plaintiff 
would be deprived of the benefit of a cross-examination. The note was payable 
to bearer, and plaintiff might have been its holder in the due course of business 
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before the pretended release of the mortgage, which was itself made between three 
and four years previous to the maturity of the note. 

The testimony being inadmissible for the purposes offered, it is needless to in- 
quire whether it might not have been made available if connected with other 
proof, and offered for another purpose. 

The testimony being excluded, leaves the defendant without reply to plaintiff’s 
demand. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is now here ordered, adjudged 
and decreed, that the plaintiff do recover and have judgment against Wm. Holmes, 
as curator of the succession of Albert G. Carey, deceased, (to be paid in the due 
course of administration,) for the said sum of fifteen hundred dollars, with eight 
per cent. interest thereon per annum, from the 26th day of August, 1854, until 
paid, and the further sum of one hundred and fifty dollars attorney’s fees for prose- 
cuting this suit ; and it is further ordered, that the mortgage upon the property 
described in plaintiff’s petition be recegnized ; and it is further ordered, that the 
defendant pay the costs of both courts, also in due course of administration. 


Rosert Leecu v. Harvey Gui. 


Where a foreigner owned property in this State, and by the laws of his own country there existed no 
community partnership between husband and wife—Held : That, prior to the passage of the Act 
entitled “‘An Act relative to the property of non-resident married persons in this State,’ a community 
would not exist here, his wife would not acquire a legal mortgage on his property in this State, 
and the law would accord none to his minor children. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Edward Rawle, for plaintiff. Durant & Hornor, for defendant and appel- 
lant. 


Durret, J. The defendant is appellant from a judgment of the District 
Court rejecting his reconventional demand, and condemning him to complete, as 
purchaser, and in accordance with a private contract, the sale of a lot of ground 
and house in the city of New Orleans, on St. Charles Street, between Girod and 
Julia Streets, No. 214. 

The defendant admits that he is in possesion of the property under the contract, 
but he alleges that he has been prevented from performing his part of the obliga- 
tion by the failure of the plaintiff to offer him a good and unincumbered title. 

“That plaintiff was formerly a resident in this city, and acquired real estate 
here, while he was married. That his wife is now deceased, and was so at the 
date of respondent’s purchase, and left minor children who are now living. That 
the property in question is, under Louisiana laws, subject to the claims and tacit 
mortgage of these minor children, and until plaintiff takes such proceedings as 
will relieve the property &c. from this tacit mortgage and claims, he cannot com- 
ply with his obligations.” 

We gather from the evidence, that the plaintiff is an unnaturalized Englishman ; 
that he came to Louisiana, in New Orleans, about the year 1835, as a cotton 
commission merchant, to buy cotton for spinners and manufacturers in England ; 
that he made yearly visits to New Orleans up to abont the year 1850, when he 
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closed.all his business relations in New Orleans or Louisiana ; that those yearly 
visits were during the winter business season, from November to May, when he 
would return to England, his home, where he has always resided, and still resides ; 
that he never acquired a domicil in Louisiana, and repeatedly said that he would 
never do so. The plaintiff married in Philadelphia, in the year 1847; his wife 
was a native of Pennsylvania; took his wife to England two months after their 
marriage; they spent the winters of 1847, 1848 and 1849 in New Orleans ; they 
went to England in 1850, and lived there in his own house ; afterwards, they 
came to New York, where his wife died some five years ago; they had three 
children who are all living with him in England: one was born in Philadelphia, 
one in England, and one in New York. 

The plaintiff purchased the property in question in 1848. 

It is admitted that, by the laws of England, there exists no community part- 
nership between husband and wife. 

No rebutting testimony was offered. 

We are constrained to say that the plaintiff never acquired a residence in this 
State; hence, that there did not exist a community of acquets and gains between 
him and his wife; that his wife never acquired a legal mortgage on his property 
in this State, and that the law accords none to his minor children. Mandeville 
et al. v. Succession of Houston, lately decided ; Succession of Franklin, 7 Au. 395; 
C. C. 2369, 2370; Jose Pratts v. His Creditors, 2 R. 501. 

The Act entitled “ An Act relative to the property of non-resident married 
persons in this State,” approved March 18th, 1852, p. 200, cannot control the 
decision of this case, as the property in question was acquired in 1848, prior to 
the date of the said Act. 

Judgment affirmed, with costs. 

Lanp, J., absent. 


Harwon Doane v. R. L. Apams & Co.—E. Bessy, Intervenor. 


Where parties purchase on joint account, and for speculation, a lot of goods, with the understand- 
ing that they shall share equally the profits and losses which may result from the sale thereof, 
the advances and expenses are to be first paid, before there can be any division of the profits. It 
partakes of the nature of a partnership. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. . 
G. A. Breaux, for plaintiff and appellant. Hayes & Adams, for defen- 
dants. ; 

Merrick, C. J. “The history of this controversy is as follows: “ On the 
18th of May, 1859, the intervenor, E. Blessy, and J. W. Boyle, purchased on 
joint account, and for speculation, 175 bales of India bagging, with the under- 
standing that they should share equally the profits or losses which might result 
from the sale thereof. The bagging was paid for by E. Blessy advancing in cash 
the sum of $875, and for the balance of the price the joint draft of said Blessy 
and Boyle, drawn on and accepted by the defendants, R. L. Adams & Co., was 
given. The India bagging was then placed in the hands of R. L. ddams & Co., 
to be sold for the joint account of the said Blessy and Boyle. 

On the 19th of July, 1859, before the bagging had been sold, J. W’. Boyle drew 
a draft in favor of "sarmon Doane, the plaintiff, on R. L. Adams & Co. for what- 





















































NEW ORLEANS, MAY, 1860. 35] 


ever amount might be due him (Boyle), after the sale of the India bagging. In the Doaxr 
month of August thereafter, the 175 bales.of Idia bagging were sold by R. L. ADAMS. 
Adams & Co., from which sale resulted a profit to Blessy and Boule of $436 20; 
one half of said amount was paid by R. L. Adams & Co. to the plaintiff, Doane, 
on the draft of J. W. Boyle in his favor.” 
The following is the draft drawn by Boyle: 
“ New Orleans, July 19th, 1859. 

“ Please pay to Harmon Doane, or order, whatever amount may be due me after 
the sale of 175 bales of India bagging now in your hauds on joint account with 
E. Blessy, and oblige Your Obdt. Servt.. 

(Signed) J. W. Boyre.” 
To Messrs. R. L. Adams & Co.” 

(On the reverse of said draft) : 

“ Received, New Orleans, September 8th, 1859, from Messrs. R. L. Adams & 
Co., the sum of two hundred and nineteen dollars and eighteen cents on account 
of the within draft. 
$219 18. (Signed) Harmon Doane.” 

Under this order, the plaintiff claims in the hands of Messrs. R. L. Adams & 
Co., in addition to the one-half of the net profits which have been paid him, also 
the one-half of the $875 advanced by Blessy. The latter claims to be reimbursed 
the amount of said advancement. : 

Judgment having been rendered against the plaintiff’s pretensions, he ap- 
peals. 

The case turns principally upon the testimony of J. W. Boyle. He says: “I 
am the party from whom Mr. Blessy bought the India bagging on or about the 
18th of May, 1859, and the margin paid on the bagging was $875. It was paid 
by check of Mr. Blessy—his money. It was paid as a margin on the same bag- 
ging in question here, and which was placed in the hands of R. L. Adams & Co., 
to be sold on joint account.” 

Cross-examined : 

“The money was placed for joint account. Mr. Blessy has asked me for the * 
payment some short time after the sale of the bagging. He called upon me for 
payment of the half of this $875. Ihave not paid the entire amount. I paid 
$200 on account of what I was indebted to Mr. Blessy. This half of $875 formed 
a portion of the indebtedness to Myr. Blessy.” 

“ Mr. Blessy knew a very short time after the draft sued on was given, that it 
was so given. He objected to my having given the draft a short time after. We 
had several conversations about it. Cannot recollect whether it was before or 
after the payment on this $475 that he objected to the draft.” 

Re-examined : 
™« At the time I made this payment of $200 on account of the indebtedness to 
Blessy, I owed him something in the neighborhood of $1000. I paid the $200 
on account of my entire indebtedness to him.” 

: It appears to us, that in an adventure of this kind, the understanding of the 
parties is, that the advances and expenses are to be first paid before there can be 
any division of the profits. It partakes of the nature of a partnership. Dig., 
lib. 17, tit. 2, lex 5. Thus, Boyle was to be paid the price of the India bagging, 
R. L. Adams & Co. their expenses for insurance, storage, interest, commission, &c., 
and Blessy his advances. When all this had been deducted from the gross amount 
of sales, the amount due Boyle was ascertained by dividing the remainder into 
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two equal parts. This amount has already been paid to his assignee, and more 
apane. than this Boyle would not be heard to demand ; neither can his assignee claim it 
ex bono et @quo. 

There is nothing in the testimony which leads us to suppose that Blessy had 
waived his rights, as a joint owner of the bagging, to be paid his advances before 
there could be any division of the profits. C. C. 2861, 1271, 1272. 

Judgment affirmed. 

Lanp, J., absent. 
































Roznert H. Bownes v. Mrs. M. M. Turner et al. 


Where it is sought to hold a married woman liable on her note, given with the authorization of her 
husband, it is incumbent on the party seeking to recover, to show that the contract inured to her 
separate advantage, or that it related to her trade, if she acted as a public merchant. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

A Clarke & Bayne, for plaintiff and appellant. Jas. G. White, for defen- 
dant. 

Durret, J. It appears that Dr. Parrot, having bought from the firm of 
Sickles & Co. medecines, gave in payment his three notes made to the order of, 
and endorsed by Joseph P. Turner, the husband of the defendant, Mrs. M. M. 
Turner ; that Mrs. WM. M. Turner was then separated in property with her hus- 
band, and kept on her own account public carriages for hire ; that one of said 
notes was transferred to the plaintiff, who, in renewal thereof, took the note sued 
on, which reads as follows : 

* $500. New Orleans, February 26, 1858. 

“Twelve months after date I promise to pay to the order of W. J. Parrott, 
five hundred dollars for value received. 


(Signed) M. M. Turner. 
“ Authorized by me. (Signed) JosErH P. Turner. 
(Endorsed) W. J. Parrort, 


JosepuH P. Turner, 
Rost. H. Bowtes.” 
Tlie defence set up by the wife is, that she signed the note without the autho- 
rization of her husband ; that she never received any consideration for the same; 
that it did not inure to her benefit ; and that she is not a public merchant. 
The husband admits his liability, but avers that he signed the note as a party 
thereto, and that the words “authorized by me” were subsequently interpo- 


lated. 
The District Court rendered a judgment of nonsuit as to the defendant, Mrs. 
; M. M. Turner. The plaintiff appealed. 


Apart from the want of authorization pleaded by the wife, and the special de- 
fence made by the husband, and which was not explained, it was incumbent on 
the plaintiff to show that the contract inured to the separate advantage of the 
wife, or that it related to her trade, which was not done. (©. C. 2412; Eliza J. 
Erwin v. James McCalop et al., 5 An. 173; ibid 495. 

Judgment affirmed, with costs. 

Lanp, J., absent. 
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A. A. Nevins & Co. v. W. F. & G. Caapmay. 


In an action against the acceptor of a draft, where the defence set up is want of consideration, the 
burden of proof rests upon the defendants to show such want of consideration. 

Where an agreement had been entered into between parties, to ship flour from Cincinnati to New Or- 
leans, to be sold for a profit, and it appeared that such agreement had originated in a conversation, 
«in which one of the parties urged, as a reason for the safety of such a transaction, the fact of his 
having English orders in hand, into which he could put the flour in case the market should have 
declined, on its arrival at New Orleans, to a point that would pay no profit—Held: That there is 
nothing necessarily immoral in such an agreement, within the meaning of Articles 1887 and 1889 of 
the Civil Code. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
A Singleton & Clack, for plaintiffs. Simonds & Fenner, for defendant and 
appellant. 

Merrick, C. J. This suit is brought by the plaintiffs, as agents of William 
Powell. Jr., to recover $426 87 upon defendant’s acceptance of a draft for that 
amount drawn by plaintiffs to their own order upon defendants. 

Judgment was rendered in favor of the plaintiffs, and one of the defendants, 
W. F. Chapman appeals. 

The defence in this court is the want of consideration, and that the contract 
was against public order and good morals. 

The burden of proof being upon the defendants to show the want of considera- 
tion, and it appearing affirmatively that the consideration of the acceptance was 
their proportion of a loss upon certain flour shipped from Cincinnati, there is no 
basis for the first ground urged in defence. 

The other ground rests upon the answers of the real plaintiff, Wm. Powell, Jr., 
to interrogatories. He says, “ The origin of the transaction was a conversation 
with Mr. Chapman, when he was here, on the 7th of November, in which he 
suggested a shipment of flour, and urged, as one reason of its safety, the fact of 
his having English orders in hand, into which he could put the flour, in case the 
market should have declined, on its arrival at New Orleans, to a point that 
would pay no profit. This reason, and the waiving of New Orleans inspection, 
as stated in letters Nos. 3 and 4, induced me finally to make the shipment.” 

The appellant contends, that the contract was immoral, because there was a 
promise, in case of failure, to throw the loss upon innocent third parties, and he 
cites Art. 1887 C. C. See also 1889. 

There is nothing necessarily immoral in the agreement, so far as we can per- 
ceive. It does not appear that the flour was to be shipped on account of the 
English orders above the market value, which would have been immoral. The 
conversation might well be understood to mean, that if the flour should happen 
to fall to the price limited by the English houses, that then it should be used to 
fill those orders without delay, and as defendant held such orders, that the flour 
could be sent forward without any great risk of loss. 

Judgment affirmed. 
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Strate or Lovuistana v. Tue Crry or New Orteays. 


The Act of the Legislature approved March 19th, 1857, entitled ‘“* An Act relative to elections in the 
parish of Orleans,”? which provides for the appointment of a Superintendent and other officers, is 
not in violation of the Constitution. 

This Act pertains tothe body of laws for the internal government of-the State, and does not forma 
part of the police or government of the city of New Orleans, and does not, therefore, contravene 
Art. 124 of the Constitution. 

The clause in this Act which requires the city of New Orleans to pay one-half of the expenses incurred 
to carry into effect the provisions of the same, is not in violation of Art. 123 of the Constitution, 
which provides that “ taxation shall be equal and uniform throughout the State,’’ &c. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
E. W. Moise, Attorney General, for plaintiff and appellant. J. J. Michel, 
for defendant. 

Lanp, J. This suit was instituted for the recovery of the sum of two thou- 
sand nine hundred and fifty-five dollars, the same being one-half of the expenses 
incurred for the purpose of carrying into effect the provisions of the Act of the 
Legislature entitled “ An Act relative to elections in the parish of Orleans,” ap- 
proved March the 19th, 1857. 

The allegations of the petition are admitted to be true; but it is contended 
that the Act of the Legislature above mentioned is contrary to and violates Art. 
124 of the State Constitution. 

This Article of the Constitution is in these words : 

“ The citizens of the city of New Orleans shall have the right of appointing 
the several public officers necessary for the administration of the police of the 
said city, pursuant to the mode of elections which shall be prescribed by the 
Legislature ; provided that the Mayor and Recorders shall be ineligible to a seat 
in the General Assembly ; and the Mayor, Recorder and Aldermen and Assistant 
Aldermen shall be commissioned by the Governor as Justices of the Peace, and 
the Legislature may vest in them such criminal jurisdiction as may be necessary 
for the punishment of minor crimes and offences, and as the police and good order 
of said city may require.” 

It is supposed that the Act of the Legislature in question violates Article 124 
of the Constitution, because the power to administer and to carry into effect the 
provisions of said Act is vested in certain State officers, and not in the police offi- 
cers of the city of New Orleans. 

To maintain this position, it is necessary to show that the Act of 1857, rela- 
tive to elections in the parish of Orleans, enters into and forms a constituent part 
of the police of the city of New Orleans in the sense of Article 124 of the Consti- 
tution ; for, if said Act forms no part of the Police of the city of New Orleans, 
then there is no ground on which a right to the administration of said Act, 
through the police officers of the city, can be claimed, because the right of admin- 
istration through the police officers is expressly limited, under the Constitution, 
to the police of the city, and does not extend to the internal regulations or police 
of the State. 

A correct determination of this constitutional question, therefore, mainly de- 
pends on the interpretation of the words “ for the administration of the police of 
said city,” and especially of the word “ police” used in Art. 124 of our State 
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Constitution. And in giving to this language its proper interpretation, we are 
bound by that rule of construction which declares that the words of a law are 
generally to be understood in their most known and usual signification, for in this 
sense the law-maker is presumed to have used them to express his will. 

What then is the most known and usual signification of the word “ police ” 
used in Art. 124 of the Constitution? It means, first, the government of a city 
or town; the administration of the laws and regulations of a city, or an incorpo- 
rated town or borough, as, the police of London, New York or Boston. The 
word is applied also to the government of all,towns in New England, which are 
made corporations by a general statute for certain purposes. It means, secondly, 
the internal regulation and‘government of a kingdom or State; and, thirdly, it 
signifies a body of civil officers, especially in cities, for enforcing the laws. Web- 
ster’s Dictionary, verbo police. 

It is evident that the word “ police,” as used in Art. 124 of the Constitution, 
does not mean the internal regulation and government of the State of Louisiana ; 
and it is equally evident, that it does not signify a body of civil officers for en- 
forcing the laws in the city of New Orleans ; and consequently, the only signifi- 
cation which can be given to the word as used in Art. 124 of the State Consti- 
tution is, the government, or laws and regulations established for the government 
of the city of New Orleans as a civil corporation. 

These laws, which constitute the police of the city, form a distinct body or 
code of laws from those enacted for the internal government of the State, and to 
these laws the right of administration, through the police officers of the city, is 
exclusively and expressly limited by Art. 124 of the Constitution. 

If the foregoing propositions are true, that is to say : 

Ist. That the word “ police,” used in said Article of the Constitution, signifies 
the laws and regulations enacted for the government of the city of New Orleans, 
as a civil corporation ; 

2dly. That these laws and regulations, constituting the police of the city, form 
a distinct body or code of laws from those enacted for the internal regulation and 
government of the State of Louisiana; and 

3dly. That the right of administration on the part of the city, through its offi- 
cers, is expressly limited by the Constitution to the laws which constitute the 
police of the city, or its municipal government ;— 

Then, the only remaining consideration in the decision of this question, is, 
whether the Act of 1857, relative to elections in the parish of Orleans, forms a 
part of the police or government of the city of New Orleans as a civil corpora- 
tion; or, whether the Act pertains tc and forms a part of the body of laws 
enacted for the internal regulation and government of the State. ‘ 

It must be premised, that the Constitution of the State confers on the city of 
New Orleans no powers of government whatever, and that all the police powers 
of the city are exclusively derived from the enactments of the Legislature, and 
that no power does or can enter into and form a part of the police or govern- 
ment of the city, without the previous assent and sanction cf the legislative de- 
partment of the government. 

And it must be further premised, that, as the police of the city of New Or- 
leans is a mere creature of the statutes, that the Legislature of the State, the 
sovereign law-making power, hasa right to change, to modify, or to abrogate the 
same, if it should be pleased to exercise such a right in the interest of the com- 
monwealth. 
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The object of the Act of 1857 was to regulate general elections and to sup- 


New ORLEANS port the privilege of free suffrage in the parish of Orleans; and as these powers — 





have never been delegated to the city as a civil corporation ; and as the Act itself 
does not purport to confer any such power, but, on the contrary, is wholly repug. 
nant to the existence of any such power in the police or government of the city, 
it necessarily results, as a legal and logical conclusion, from the premises, that 
the Act pertains to the body of laws for the internal government of the State, 
and does not form a part of the police or government of the city of New Orleans, 
and consequently, that the asserted right of administration of the Act through 
the police officers of the city, does not exist under Art. 124 of the Constitution, 
and is entirely without any foundation whatever, either in the organic or statute 
law of the State. 

The right of the State to administer its laws, through its own officers, at all 
times and in all places, within its territorial limits, is a prerogative of sovereignty, 
of which the State cannot be divested, without being deprived of an essential 
attribute of sovereign power, and the exercise of this right, it may be affirmed, 
is especially enjoined by the Constitution itself, which requires the Executive to 
take care that the laws be faithfully executed. 

This right of administration has been constantly exercised by the State, 
through its own officers, in the city of New Orleans, without complaint or re- 
monstrance on the part of the municipal authorities. And this suit, it is believed, 
affords the first instance of an objection to the exercise of such a right by the 
State, on constitutional ground, in the name of the city. 

It is also supposed, that the Act of the Legislature in question violates Art. 
123 of the Constitution, because it requires the city of New Orleans to pay one- 
half of the expenses incurred to carry into effect the provisions of the same. This 
Article of the Constitution is in these words : 

“ Taxation shall be equal and uniform throughout the State. All property on 
which taxes may be levied in this State shall be taxed in proportion to its value, 
to be ascertained as directed by law. No one species of property shall be taxed 
higher than another species of property of equal value, on which taxes shall be 
levied ; the Legislature shall have power to levy an income tax, and to tax all 
persons pursuing any occupation, trade or profession.” 

The expenses incurred for the purpose of carrying into effect the provisions of 
the general election laws of the State, have been and are now paid by the respec- 
tive parishes, under legislative enactments which have never been considered to 
be in violation of Art. 123 of the Constitution. And, besides, as a mere ques- 
tion of fact in the case before us, there is no evidence to show that the payment 
of the expenses demanded in this suit, under the Act of 1857, relative to elec- 
tions in the parish of Orleans, will operate, directly or indirectly, either unjustly 
or unequally, upon the city, and, consequently, the case on this point is against 
the defendant, for the want of proof to sustain it. 

In the suit of St. Martin v. The City of New Orleans, 14 An. 113, this court 
held the defendant liable, under an Act of the Legislature, for the payment of the 
salary of the plaintiff, who had been appointed Register of the names and resi- 
dence of all the qualified electors of the city of New Orleans; and if the city 
was liable in that case, it is also liable in this, for on principle, no distinction 
can be made between them, favorable to this ground of the defence. 

Various other constitutional objections have been made to the Act of 1857, 
relative to elections in the parish of Orleans; but as the members of the court 
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are unanimously of the opinion that these objections are not tenable, it is unne- 
cessary to give them here any further notice or consideration. 

For the reasons stated, it is ordered, adjudged and decreed, that the judgment 
of the lower court be avoided and reversed ; and it is now ordered, adjudged and 
decreed, that the plaintiff, the State of Louisiana, recover of the defendant, the 
city of New Orleans, the sum of two thousand nine hundred and fifty-five dollars, 
with interest thereon at the rate of five per cent. per annum, from the 30th day 
of December, 1858, with costs in both courts. 

Vooruies, J., concurring. This case presents for adjudication a pure ques- 
tion of law,—the constitutionality or unconstitutionality of the Act approved 
the 19th March, 1857, entitled “ An Act relative to elections in the parish of Or- 
Jeans.” 

The answer contains a general allegation of unconstitutionality, without refer- 
ring to the constitutional provisions which are supposed to be invaded ; but these 
have been pointed out on the argument and in the brief of defendant. 

I. The Constitution guarantees the right of bail by sufficient sureties, unless 
for capital offences where the proof is evident, or presumption great, or unless, 
after conviction for any offence or crime punishable with death, or imprisonment 
at hard labor. It further provides that “ the privilege of the writ of habeas cor- 
pus shall not be suspended, unless when, in case of rebellion or invasion, the 
public safety may require it.” Art. 104. 

The Act of 1857 expressly recognizes the right of any party arrested, to the 
full benefit of the writ of habeas corpus, and carries out faithfully the provisions 
of the organic law in that respect. Such being the case, it is somewhat strange 
that this should be set up as a matter of grievance. Acts 1857, p. 280, 3 26. 

IT. The 58th Article of the Constitution requires all commissions to issue in 
the name and by the authority of the State of Louisiana, to be sealed with the 
State seal, and to be signed by the Governor. 

It is objected that, by virtue of sections 22 and 27 of the Act of 1857, the 
deputies, instead of being commissioned by the Governor, derive their appoint- 
ment from the Superintendent. 

The Article 58 must be interpreted with reference to Article 47, which pro- 
vides that : 

“ He (the Governor) shall nominate, and by and with the advice and consent 
of the Senate, appoint all officers whose offices are established by this Constitu- 
tion, and whose appointments are not herein otherwise provided for; provided, 
however, that the Legislature shall have a right to prescribe the mode of appoint- 
ment to all other offices established by law.” . 

The office of deputy of elections, conceding it to be strictly an office, is not 
established by the Constitution, but by statute. The Governor, consequently, is 
not called upon, under the provisions of the organic law, to commission the depu- 
ties of the Superintendent of Elections. 

III. “ Vested rights cannot be divested, unless for purposes of public utility, 
and for adequate compensation previously made.” Art. 105. 

The defendant contends, that this Article is violated by the 14th section, which 
provides : “ That no grog-shop, or place where liquor is sold, shall be used as an 
election poll in the parish of Orleans ; but the said Board is hereby authorized to 
use for that purpose any building belonging to the city of New Orleans or parish 
of Orleans; or, if necessary, to rent proper buildings for the occasion.” Acts 
1857, p. 277, ¢14. 
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This objection presents no serious difficulty. In the first place, the statute 
does not divest the vested rights of the parish or city in the premises. In the 
second place, it is optional with the municipal authorities, and not obligatory 
upon them, to permit these buildings to be used; and if they object, then, under 
the terms of the statute, the Commissioners may, “ if necessary, rent proper 
buildings for the occasion.” And, in the third place, if this feature of the law 
were unconstitutional, the defendant’s remedy would be, to resist the action of the 
Commissioners when the latter would attempt to carry out the obnoxious 
provision, and not, after acquiescing, to assail the whole Act in every other 
respect. 

IV. It is contended “ that the Act relative to elections in the parish of Or. 
leans, is unconstitutional, because it confers upon the Attorney General of the 
State, police and executive powers ; whereas, by the Constitution of the State, 
the powers of that functionary belong properly to the judiciary department of 
the government.” We are referred to Articles 1, 2 and 74, upon this subject- 
matter. 

It is true that the offices of Attorney General and of District Attorneys are 
classed under title IV, Judiciary Department; but the first Article under this 
title is explicit : “ The judiciary power shall be vested in a Supreme Court, in 
such inferior courts as the Legislature may, from time to time order and establish, 
and in Justices of the Peace.” Art. 61. See also Arts. 76 and 124. 

The Coroner and the Sheriff are also classed in the same title with the Attor- 
ney General ; and yet it has not occurred to any one that they are judicial offi- 
cers. They are, on the contrary, essentially executive officers. And, with regard 
to the Attorney General, although his functions are to represent the State in 
civil and criminal causes, he is not a Judge by any means, but an executive officer. 
The only judicial stations known under our system of laws, are the Supreme 
Court, the inferior courts established by the Legislature, Justices of the Peace, 
and the Recorders and Municipal Judges in the city of New Orleans. 

V. Next comes the charge of unequal taxation, from the fact that the statute 
requires the city of New Orleans to pay one-half of the expenses of her elections, 
and the State the other half. 

Each parish in the State pays its own election expenses, without contribution 
from the city of New Orleans, afd contributes rateably to the payment of one- 
half the latter's election expenses. The inequality of taxation is not a burden to 
the defendant, but to the State at large. Acts 1855, p. 414, 236. 

VI. The defendant contends, that the statute “deprives the city of New Or- 
leans of the powers of police government vested in her by the Constitution ; that 
it bestows upon an officer styled Superintendent, and a force of his own selection, 
the exclusive power of the administration of the police of the city of New Or- 
leans, on days of election.” 

The views expressed upon this point, as well as upon the question of unconsti- 
tutional taxation, in the opinion prepared by Mr. Justice Lanp, are conclusive 
upon these matters. 

The city of New Orleans, alike all other municipal corporations, is the crea- 
ture of the legislative will. The only constitutional prerogative vouchsafed to 
her, is “ the right of appointing the several public officers necessary for the admin- 
istration of the police of said city, pursuant to the mode of elections which shall 
be prescribed by the Legislature.” In this instance, the city derives its right or 
capacity to stand in judgment from a charter or Act of incorporation passed by 
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the Legislature since the adoption of the present Constitution. But, conceding 


that, by implication, this grant of powers must be considered as flowing effectually New Onteaxs, 


from the fundamental law, it does not follow the less that the city can exercise 
these rights, only “ pursuant to the mode of elections which shall be prescribed by 
the Legislature.” So that, under the very provisions of Article 124 of the Con- 
stitution, the power of the Legisiature is paramount to those of the Municipality, 
upon the subject of elections. The latter cannot enjoy the right recognized in 
this Article independently of the action of the Legislature :—this must be “ pur- 
suant to the mode of elections which shall be prescribed by the Legislature.” 

Hence, the right of the Legislature to pass the Act regulating elections in the 
city of New Orleans. 

The question as to the policy and propriety of the Act regulating elections in 
the city of New Orleans, is not before this court ; and it is obviously not within 
its province to enquire into the charges preferred by the defendant : “ that the 
Act of 1857 is the offspring of an evil spirit against the city of New Orleans ;— 
that it punishes the many for the acts of the few, and pronounces an unnatural 


and false judgment of infamy and degradatin against the law-abiding inhabitants . 


” 


of a great city.” Our task is performed when we have determined the question 
of conflict between this statute and the organic law. 

Durret, J., concurring. Believing that the only grave and pertinent ques- 
tions presented for the adjudication of this court are, lst, whether the State of 
Louisiana has the constitutional right to regulate elections within its geographi- 
cal limits ; to name its own officers, within and without the boundaries of the city 
of New Orleans. to conduct such elections, and to preserve order at, and near the 
polls; and 2dly, whether the city of New Orleans can rightfully be made to pay, 
out of her treasury, one-half of the expenses incurred to hold such elections within 
her limits, when out of the city, expenses incurred for a like object are paid in 
full by the respective parishes ; and holding the affirmative of both propositions, 
I simply concur in the opinion of Mr. Justice Lanp, without deeming it neces- 
sary to approve or condemn the other provisions of the various sections of the 
Act of the 19th of March, 1857, which, according to my understanding, are not 
put at issue by the pleadings 

Bucuanan, J., dissenting. This suit is brought to compel the city of New 
Orleans to reimburse the one-half of the expenses paid by the State, in the year 
1857, for the purpose of carrying into effect the provisions of an Act approved 
the 19th of March, 1857, entitled “ An Act relative to elections in the parish of 
Orleans. The defendants admit, that the allegations of the petition in relation to 
the payment of said expenses and the demand of reimbursement by the State 
Treasurer, are true; but plead that the Act of the Legislature above mentioned 
is contrary to and violates the Constitution, and that the action of the State, un- 
der said law, cannot be maintained. 

The City Attorney, in his argument before this court, has designated the Arti- 
cles 124, 1, 74, 104, 58, 105, and 123, of the Constitution, as those which are 
violated by the Act of the Legislature in question. 

Article 124 of the State Constitution provides as follows : 

“ The citizens of the city of New Orleans shall have the right of appointing 
the several public officers necessary for the administration of the police of the 
said city, pursuant to the mode of elections which shall be prescribed by the 
Legislature ; provided that the Mayor and Recorders shall be ineligible to a seat 
in the General Assembly ; and the Mayor, Recorders, Aldermen and Assistant 
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Aldermen shall be commissioned by the Governor as Justices of the Peace, and 
the Legislature may vest in them such criminal jurisdiction as may be necessary 
for the punishment of minor crimes and offences, and as the police and good order 
of the city may require.” 

The following provisions of the Act of 19th of March, 1857, are said to be 
inconsistent with this Article : 

“ Section 16: The Governor shall, by and with the advice and consent of the 
Senate, appoint a discreet citizen, who has resided in the State at least four years, 
whose duty it shall be to superintend all elections held in the city of New Or- 
leans, and who shall be styled “ Superintendent of Elections,” who shall hold his 
office for the term of two years, unless sooner removed, and who shall receive an 
annual salary of three thousand dollars, payable quarterly, out of the Treasury, 
upon the warrant of the Auditor of Public Accounts; and one-half of said 
salary shall constitute a debt against and to be paid by the city of New Orleans, 
in the manner hereinafter provided ” 

“Section 18. The said Superintendent shall keep his office in the city of New 
Orleans, and shall be entitled to four chief deputies, to be appointed by himself, 
and removable at his pleasure ; and each of said deputies shall receive an annual 
salary of one thousand dollars, payable quarterly, out of the Treasury, on the war- 
rant of the Auditor of Public Accounts; one-half of which salary shall consti- 
tute a debt against and to be paid by the city of New Orleans, in the manner 
hereinafter mentioned.” 

“Section 19. That it shall be the duty of said Superintendent of Elections, 
to take charge of and superintend, under the control of the Central Board of 
Commissioners, and to the exclusion of all other persons, all elections held in the 
parish of Orleans and city of New Orleans, for the offices of the General Govern- 
ment, members of Congress, members of the General Assembly, Judges, parish 
or municipal offices, and for any other officer, federal, State, parochial or munici- 
pal, whose election devolves upon the people ; to prescribe and arrange the ingress 
to and egress from the polls ; to preserve tranquility and order during elections ; 
to prevent and suppress riots, tumult, violence, disorder, and any other improper 
practice tending to the intimidation of voters, or the disturbance of elections, and 
in general, to take care that ali elections are so conducted, that the privilege of 
free suffrage may be supported, and the constitutional rights of the citizens shall 
not be impaired or defeated by violence, tumult, intimidation, or other improper 
practices.” 

“Section 20. The said Superintendent shall have power to employ any num- 
ber of persons the Governor may think necessary, as his deputies, for such time 
previous to any election as the Governor may direct ; and the said deputies may 
be organized in such manner as the Superintendent may deem proper and ade- 
quate for the occasion ; and the said deputies, on the day of election, and during 
their term of service, shall be subject to the order and direction of said Superin- 
tendent, and obey all lawful commands issued by him.” 

“Section 23. That the said Superintendent of Elections shall have the power 
to appoint any number of extraordinary deputies, from amongst the citizens of 
the parish of Orleans, to protect the approaches to the polls, keep order thereat, 
and secure free access to and egress from said polis; and any citizen between the 
age of twenty-one and fifty years, refusing to perform such duty, whenever there- 
unto summoned, shall be subject to a fine of not less than one hundred, nor more 
than five hundred dollars, recoverable before any court of competent jurisdiction, 
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in the name and for the benefit of the State of Louisiana ; and in default of pay- 
ment thereof, said citizen shall stand committed in the parish jail for a term not 
exceeding sixty days.” 

“Section 24. That if any person in the parish of Orleans shall, in breach of 
the peace, disturb any Commissioner or Clerk of Elections in the discharge of his 
duty, or any voter in the exercise of his right of suffrage, or shall prevent any 
voter from exercising his right of suffrage, whether before or during the election 
time, such person shall be forthwith arrested by the said Superintendent, or any 
of his deputies, or extraordinary deputies, and instantly confined in the police or 
parish jail, and shall, upon conviction thereof, be sentenced to not less than six 
months, nor more than three years imprisonment, at hard labor in the peniten- 
tiary, and shall be forever deprived of his right of suffrage ; provided, however, 
that any person so arrested, if a lawful voter, shali be permitted to vote before 
being confined.” , 

“Section 27. That the said Superintendent shall commission his chief depu- 
ties, and their commissions shall specify their seniority of rank ; and it is hereby 
declared, that in the event of death, resignation, absence, sickness, or inability to 
act, from any cause whatever, the said chief deputies shall succeed to the duties 
and powers of said Superintendent, according to the seniority of rank expressed 
in their respective commissions, so that the senior chief deputy shall first succeed, 
and in case of his death, resignation, absence, sickness, or inability to act, the 
second chief deputy shall next succeed, and so on to the last; and each chief 
deputy thus succeeding in his turn, is hereby authorized and empowered to assume 
and perform all the duties of Superintendent, and exercise all the powers vested 
in him by virtue of this Act, until the vacancy of Superintendent is filled, or the 
Superintendent presents himself and resumes the duties of his office.” 

“Section 28. That any deputy employed by the said Superintendent, except 
the chief and extraordinary deputies, shall be entitled to receive, during the time 
he is in actual service, under the command and direction of the Superintendent, 
ten dollars for each day of actual service.” 

“Section 30. That one-half of the expenses incurred for the purpose of car- 
rying into effect the provisions of this Act, except those otherwise provided for, 
shall be charged to and be paid by the city of New Orleans ; and the Treasurer 
of the State is hereby authorized and required, on the first day of January of 
each and every year, to demand of the city of New Orleans the payment of one- 
half of whatever appropriation may be expended for the salaries of the deputies 
and officers aforesaid.” 

“Section 31. That the said Superintendent, for the purpose of preserving 
order, and preventing riots and tumults, is hereby authorized to cause to be 
closed, on election days, all grog-shops and bar-rooms in the city of New Orleans ; 
and any keeper or owner of a bar-room or grog-shop in said city refusing or fail- 
ing to comply with the proclamation of said Superintendent, published in two 
newspapers of the city of New Orleaps, requiring grog-shops and bar-rooms to 
be closed on the day of election, shall forfeit and pay a fine of two hundred dol- 
lars, recoverable before any court of competent jurisdiction ; the payment of 
which fine shall, after judgment, be enforced by imprisonment, not exceeding 
sixty days.” 

The argument of the Attorney General admits that the powers vested in the 
Superintendent of Elections and his deputies by these sections of the statute are 
police powers, but he argues that they are powers essentially belonging to the 
46 
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- police of the State——not the police of the City—because the regulation of elee- 

New Onteaxs. tions, and the protection of the elective franchise, are the very first duties of the 
State, the government being based upon and carried on by means of elections. 
And in this connection, we are referred to Article 93 of the State Constitution, 
which declares that the privilege of free suffrage shall be supported by laws regu- 
lating elections, and prohibiting, under adequate penalties, all undue influence 
thereon from power, bribery, tumult, or other improper practice. 

Granting that the preservation of the public peace at elections held to fill the 
offices required to carry on the State government, and the. protection of persons 
who are entitled to vote, in the exercise of such right, are matters of State policy 
and concern, in all the parishes and municipal corporations into which the terri- 
tory of the State is subdivided ; yet, it cannot be denied, and in the argument of 
the Attorney General it is admitted, that the measures for the repression of disor- 
ders at elections, and for the protection of voters, are matters of police adminis- 
tration. Police is a term of extensive application. It embraces attributes, 
administrative, preventive, and punitory. In all those attributes, it is essentially 
executive. The Legislature of the State has fulfilled the Article 93 of the Con- 
stitution by general laws concerning elections, other than the one now under 
consideration. ‘There is nothing in that Article inconsistent with Article 124; 
which last prescribes merely who shall be charged with executing and carrying 
out, in a particular portion of the State, the laws enacted in virtue of the Arti- 
cle 93, as well as all other laws which come under the head of police regulation. 
But the Attorney General further urges, that the police administration is not 
vested in the “ city of New Orleans ” by the Article 124 of the Constitution, but 
in the “ citizens of the City of New Orleans.” The city of New Orleans, it is 
argued, is a municipal corporation, deriving its powers exclusively from the 
Legislature, and absolutely subject to its control ; and a dictum of Chief Justice 
Eustis to that effect, in the case of the Louisiana State Bank v. Orleans Naviga- 
tion Company, 3 An. 306, is quoted. It is worthy of remark, that Judge Eustis, 
in the passage cited, expressly excepts the constitutional right of the inhabitants 
of New Orleans to elect their public officers ; the right for which the defendant 
contends in the present suit. 

The distinction drawn by the Attorney General between the citizens of New 
Orleans, and the corporation, is one of no practical utility ; and if it were, is not 
justified by the terms of Article 124. The city corporation represents the col- 
lective mass of the citizens of New Orleans. Financially, the citizens can only 
be collectively reached through the city corporation: a fact, of which this very 
suit, instituted against the city corporation, is a judicial admission on the part of 

the plaintiff. The city corporation is called upon to defray the salaries of certain 
officers, and to reimburse moneys expended upon warrants of those officers. It 
answers, on behalf of the citizens, whom it represents, and out of whose pockets 
the money will have to come, which is to satisfy the judgment demanded in this 
suit, that the law on which the action is based is unconstitutional, and therefore, 
that the citizens ought not to pay, as demanded. Why is the city corporation 
sued for this money? The answer is obvious. Because the 16th, 18th and 30th 
sections of the Act of the 19th March, 1857, have so ordained. The obligation 
is, therefore, an obligation of the city corporation, created by a statute. And it 
is not only a competent defence, but the best of all defences to an action upon a 
statutory obligation, that the statute violates the Constitution. And as no one 
has an interest, or can be heard to make a defence to an action, except the party 
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defendant to the action, it follows that the distinction made in argument between 


the citizens of New Orleans and the city corporation, is useless, and can lead to New Onzzane. 


no result except a denial of justice ; for, if maintained, it would amount to a de- 
claration by this court, that the defendant is properly sued, but has no right to 
defend the suit. But the Article, in its terms, really offers no foundation for the 
supposed distinction between the citizens and the corporation. It refers, in va- 
rious parts, to the corporate organization established by statutes already existing. 
It mentions specially the Mayor, the Recorders, the Aldermen and the Assistant 
Aldermen, who are officers of the corporation. It ratifies and confirms the City 
Charter, by declaring that the citizens shall always possess the franchises which 
that charter had bestowed upon them, to-wit, the appointment of the several 
public officers necessary for the administration of the police of the city. This is 
qualified, it is true, by the clause “ pursuant to the mode of elections which shall 
be prescribed by the Legislature.” But that clause is one of modification, not of 
destruction. Onno correct principles of construction can it be interpreted to 
confer upon the Legislature the power of abrogating in toto the right of appoint- 
ment by the people. The Legislature, under this clause, may modify the election 
of public officers charged with the administration of the police of this city; 
may alter the forms of election, its periods, its incidents, its consequences and 
effects ; but it must always remain an election, and an election by the citizens in 
their corporate capacity. 

Another argument which has been forcibly urged by the Attorney General is, 
that the power to enforce order, and prevent violence and malpractices at the 
polls, in elections held in the city of New Orleans, under the constitutions of 1812 
and 1845, which contain provisions analagous to those of the Article 124, was, 
by many statutes, vested at different times, without any doubt or question being 
raised upon its constitutionality, in officers appointed by the Gevernor, to-wit, 
Judges and Sheriffs. These statutes are in perfect harmony with the Article 
124. They are component and necessary parts of the statutes for the regulation 
of elections, passed in conformity with Art. 93 of our present State Constitution, 
and analogous Articles of the preceding constitutions. But it will be found, that 
the police powers vested in the officers named by the statutes referred to, did not 
extend beyond the immediate precincts of the polls, and did not endure longer 
than the time fixed by law for receiving and counting the votes, and preparing 


the official returns of the balloting. Powers thus limited cannot with propriety 


be styled the administration of the police of the city, in the words of the Consti- 
tution. But the same thing cannot be said of the powers conferred by the Act 
of the 19th of March, 1857, upon the Superintendent of Elections and his depu- 
ties. ‘Their jurisdiction is co-extensive with the limits of the city ; may be exer- 
cised during an indefinite pericd; and enforced by an armed force, levied by 
themselves although paid by the city of New Orleans; and any resistance to any 
one of whom is punishable with fine and imprisonment in the penitentiary. 

It therefore appears, that the Act of 19th March, 1857, creates a stringent 
system of police of the city at large, of which the administration is committed, by 
the statute, to officers not appointed by the citizens of New Orleans, according to 
any mode of election prescribed by the Legislature. In this respect, the statute 
is contrary to the 124th Article of the Constitution; and it follows, as a neces- 
sary consequence, in my judgment, that no action can be maintained, under 
it, against the city, for the salaries of the officers thus unconstitutionally ap- 
pointed. 
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It is further objected, that the statute violates the Ist and 2d Articles of the 
Constitution in those of its enactments which relate to the Attorney General. 

Article 1 divides the powers of the State Government into three distinct de- 
partments, Legislative, Executive, and Judicial. 

Article 2 declares, that no one of these departments, nor any person holding 
office in one of them, shall exercise power properly belonging to either of the 
others. 

The argument of the City Attorney, in relation to this branch of defence, is, 
that the Article 74 of the Constitution, which creates the office of Attorney Gen- 
eral, is placed in the fourth title of that instrument, which treats of “ The Judi- 
ciary Department ”—that the Attorney General is, therefore, to be considered as 
an officer of that department of the State Government; and that, by the Act of 
19th March, 1857, sections 6, 7, 8, 10, 11, 19, executive powers are conferred 
upon the Attorney General. 

The first Article (No. 61) in the title of the Constitution referred to, declares 
as follows : 

“The judiciary power shall be vested in a Supreme Court, in such inferior 
courts as the Legislature may, from time to time, order and establish, and in Jus- 
tices of the Peace.” 

In the same title we find Article 74, which creates the offices of Attorney Gen- 
eral and District Attorney, and Article 80, which creates those of Sheriff and 
Coroner. But neither of those Articles are viewed by us as conflicting with and 
overruling Art. 61. The fact of the Attorney General being connected with the 
administration of justice, particularly in criminal prosecutions, has probably been 
the cause of mention being made of him in the Constitution, in connection with 
the Judicial Department of the Government ; but his functions are essentially 
executive. Informations and indictments originate with him. He conducts, on 
behalf of the State, criminal and civil proceedings ; but he does not decide them. 
The power of judging—the judicial power—resides elsewhere. 

It is next argued by the City Attorney, that the 25th section of the statute 
violates the 104th Article of the Constitution. 

By Article 104, “ All prisoners shall be bailable by sufficient securities, anless 
for capital offences, when the proof is evident, or the presumption great, or unless 
after conviction for any offence or crime punishable with death or imprisonment 
at hard labor.” 

The 25th section of the Act reads as follows : 

“ When any person shall be arrested, on the day of the election, by the said 
Superintendent, or any of his deputies, or his extraordinary deputies, he shall not 
be released from his imprisonment by bail or otherwise, until the following morn- 
ing, unless it be by order of the Superintendent, or any of his chief deputies, or 
by writ of habeas corpus.” 

I find nothing inconsistent in the provisions of the Article and section above 
copied. 

The Article 58 of the Constitution is also stated by the City Attorney to be 
violated by sections 22 and 27 of the Act of the 19th March, 1857. 

The Article 58 provides that “ All commissions shall be in the name and by 
the authority of the State of Louisiana; and shall be sealed with the State seal, 
and signed by the Governor.” 

The 22d and 27th sections of the Act empower the Superintendent of Hlec- 
tions to commission his deputies. 
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These sections are not in conflict with Article 58 of the Constitution. That 


Article refers entirely to cases where, either the appointing power is in the Gov- New Ontzane. 


ernor, or where, the office being elective, the returns of election are required to 
be made to the Governor and verified by him. The Article must be construed 
in connection with Article 47, which declares that the Governor “ shall nominate, 
and by and with the advice and consent of the Senate, appoint all officers whose 
offices are established by this Constitution, and whose appointment is not therein 
otherwise provided for ; provided, however, that the Legislature shall have a 
right to prescribe the appointment to all other offices established by law.” 

The City Attorney next contends, that the 14th section of the Act, which 
authorizes the Board of Commissioners to use, for the purpose of an election poll 
in the parish of Orleans, any building belonging to the city of New Orleans, 
violates the 105th Article of the State Constitution, according to which “ vested 
rights shall not be divested, unless for purposes of public utility, and for adequate 
compensation previously made.” 

It is not perceived how the permission, accorded by the satute to the Commis- 
sioners of Election, to make use of any building belonging to the city, divests 
the vested right of the city in such building. In the first place, it is not obliga- 
tory on the Board of Commissioners to use buildings belonging to the city. It 
may, says the same section, rent any buildings proper for the occasion, with the 
exception of grog-shops, or places where liquor is sold, which are formally pro- 
hibited from being used for election polls in the parish of Orleans. 

Again, the statute does not authorize the Board of Commissioners to use build- 
ings belonging to the city of New Orleans, against the consent of the municipal 
authorities. ‘The refusal of such consent, it appears to me, would constitute one 
of those cases of necessity, in which, according to the section, the Board of Com- 
missioners is authorized to rent the buildings proper for the occasion. 

It is, lastly, argued by the City Attorney, that the section 30th of this Act of 
19th March, 1857, is contrary to the Article 123 of the Constitution, which de- 
clares that “ Taxation shall be equal and uniform throughout the State.” 

The 30th section of the Act reads as follows : 

“One-half of the expenses incurred for the purpose of carrying into effect the 
provisions of this Act, except those otherwise provided for, shall be charged to, 
and be paid by, the city of New Orleans; and the Treasurer of the State is here- 
by authorized and required, on the first day of January of each and every year, 
to demand of the city of New Orleans the payment of one-half of whatever appro- 
priation may be expended for the salaries of the deputies and officers aforesaid.” 

The allegations of the petition herein, admitted to be true, inform us that a 
large sum, about six thousand dollars, has been paid by the State Treasurer, out 
of appropriations made by the Legislature, under this section of the Act under 
consideration, for the year 1857. The funds in the State Treasury, with which 
this payment was made, were, in part at least, the proceeds of taxation, of which 
the city of New Orleans had contributed a large share. In addition to the con- 
tribution thus already made by the tax payers of New Orleans, towards defray- 
ing the expenses of carrying into effect the provisions of the Act in question, the 
city, in its corporate capacity, is now called upon to reimburse to the State 
Treasury one-half of the amount thus disbursed by it. This call can only be met 
by taxation of the corporators, levied by the Common Council. The inhabitants 
of the city of New Orleans are evidently thus taxed twice, for an object for which 
the other parishes of the State will only have been taxed once. It is remarkable 
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that, in his written brief, the Attorney General has not touched this ground of 
the defence. In his oral argument, that officer was understood by me to take the 
position, that an objection to pay one-half of the expenses incurred under the 
Act, came with a bad grace from the city, inasmuch as the Legislature might, 
had it.thought proper, have charged the city with the payment of the whole of 
those expenses. This argument does not seem to state the case with entire exact- 
ness ; for, in my view, as above expressed, the city is made to defray, under the 
statute, considerably more than one-half of the total sum of expenses. But this 
error of the Attorney General’s argument, if it be an error, is immaterial. The 
case put by the argument is not the one before the court. The Legislature has 
not said in this statute, (as was said in the statute reviewed in St. Martin’s case,) 
that the city shall pay all the expenses of carrying its provisions into effect. It 
has said, on the contrary, that the city shall pay a part of those expenses—but 
what part? A part proportionate to the amount of the State revenue derived 
from this city? No: but one-half of the total expenses, in addition to its pro- 
portionate contribution to the State revenue, already paid. This legislation ap- 
pears to me equivalent to a sp2cial tax imposed upon the city of New Orleans, in 
addition to the burden of taxation which it bears in common with the other 
parishes, and is, consequently, an example of the unequal taxation reprobated by 
Article 123 of the Constitution. 

I am of opinion that the judgment of the District Court should be affirmed. 

Merrick, C. J., dissenting. I concur with Mr. Justice Buchanan that the 
Act in question violates Article 124 of the Constitution, inasmuch as it conflicts 
with the administration of the police vested by the Constitution in the officers of 
the city. 

The powers vested in the Superintendent are of the most extraordinary charac- 
ter. They place the city during the election entirely under his control, as will be 
seen by an enumeration of his powers. 

1st. He has the power to impress into his service, under the penalty of a fine 
not less than $100 nor more than $500, any number of citizens over 21 and under 
50 years of age, who are to act as extraordinary deputies, and they are to be paid 
ten dollars per day for the time they are “in the actual service under the com- 
mand and direction of the Superintendent.” 

Under this provision not only private persons are liable to serve as deputies, 
to the number of thousands, if it shall please the Superintendent, but the Mayor 
himself and every other officer of the city, of suitable age, may be required to 
serve, in the language of the statute, under the command of the Superintendent. 
This power may be continued not only for one day, but may commence as many 
days previous to the election as the Superintendent may deem expedient. It is 
then subversive of the power of the city authorities, because it may, for the time 
being, command them. 

2d. The Superintendent is to take charge (under the control of the central 
board of commissioners,) to the exclusion of all other persons, of all elections in 
New Orleans. To prescribe and arrange the ingress to and egress from the polls ; 
to preserve tranquility and order, not at, but during elections ; to prevent and sup- 
press riot, tumult, violence, disorder and any other improper practice tending to the 
intimidation of voters or the disturbance of elections, and in general to take care 
that all elections are so conducted that the privilege of free suffrage may be sup- 
ported and the constitutional rights of the citizens should not be impaired or de- 
feated by violence, tumult, intimidation or other improper practices. ‘This extra- 
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ordinary power of police is thus co-extensive with the limits of the city. Public ae 
streets may be prescribed as ways of ingress or egress to the polls. The public New Oneaxs 
buildings may be taken for that purpose, and tumults and disorder every where 
suppressed during the election ; and any person, even a city officer, who shall in- 

terfere with said Superintendent, or his deputies, shall be fined not less than $500 

and imprisoned at hard labor for one year in the penitentiary. Thus it is 

seen, that not only a portion of the police power is assumed, but wherever the 

two authorities are present that of the Superintendent is exclusive and para- 

mount. ‘The law is then in conflict with Article 124 of the Constitution, which 

: has guarantied to the citizens of New Orleans the exercise of the police power 

through officers to be elected by themselves. 

3d. He has the right to arrest, without warrant, for offences not only committed 
in his presence but opt of his presence, as, where a person should prevent a voter 
from exercising his right of suffrage before or during the election, or where a riot 
had occurred in another part of the city. If this be not a judicial power, it must 
be that of a conservator of the peace, the same which the Constitution has vested 
in the Mayor, Recorders, Aldermen and Assistant-Aldermen. In regard to the 
powers exercised by commissioners of elections under the territorial government 
and former constitutions, there was but little in common with the present statute. 

The commissioner, who was accompanied by the sheriff or his deputies, had 
power to preserve order during his actual sittings and in his immediate presence. 

The Superintendent, on the contrary, has power throughout the entire city ; 
to preserve order and tranquility everywhere during the election. He commands 
his deputies ; he takes possession of any street or public building he needs; he 
enters upon private property and closes grog-shops and bar-rooms ; he suppresses 
riots, tumults, disorder and improper conduct tending to intimidate, etc., and pro- 
tects the constitutional rights of the citizen at his own arbitrary will and pleasure, 
and whether disorder takes place or an improper practice has been resorted to in 
or out of his presence. The difference between the two offices is radical. The 
former one was an officer with the most limited powers, both as to time and 
place. The Superintendent, on the contrary, has to a certain extent arbitrary ais 
powers. He is “ to take care,” among other things, that all elections shall be so 
conducted that the constitutional rights of the citizens shall not be impaired or 
defeated by violence, tumult, intimidation or other emproper practices. What is 
violence, tumult, intimidation, or improper practices, and what are the constitu- 
tional rights of the citizen, is left to the sole will and judgment of the Superin- 
tendent to determine. 

The judge of the election could only preserve order in his immediate presence, 
during the receiving or counting of the votes. ‘The Superintendent, who does 
not receive a vote or preside at any poll, is empowered to take his measures as 7 
long before the election as may be needed to carry into complete effect the object 
of the Act. This power, absorbing as it does all police power, seems to me, as 
already observed, wholly incompatible with the grant by the Constitution of 
police powers to the officers elected by the citizens of New Orleans. 

Municipal corporations are, as a general rule, but creatures of the legislature. 
The city of New Orleans is excepted by the Constitution from the operation of 
the rule in two particulars : 

lst. By implication, it must remain a city and the legislature cannot deprive it 
of all rights as such. 
2d. Expressly ; the legislature cannot take from the citizons of New Orleans 
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the administration of the police of the city through officers elected by themselves, 
nor from the Mayor, Recorders, Aldermen and Assistant-Aldermen the powers of 
Justices of the Peace as conservators thereof. 

The legislature may prescribe the regulations of police for the city, but when 
that is done, those regulations are to be enforced through the several public offi- 
cers, elected by the citizens, necessary for such administration. 

It is true the legislature has power to prescribe the mode of election, but this 
must be understood with reference to former laws, and not construed so as to ab- 
sorb the administration of the police, in the city at large, which had just been 
granted by the previous provision to the city and to advance which, the power to 
prescribe the mode of election had been retained. The grant of power and the re- 
striction must be construed so as to give effect to both, and that is best done by refer- 
ence to the state of things existing at the date of the adoption of the Constitution. 

It must not be supposed, that because the legislature can provide the mode for 
the appointment of commissioners of elections, as known to the laws of the coun- 
try at that time ; therefore, it can superadd other and prohibited powers, such as 
judicial or executive powers, or the administration of the police, etc., to the same 
officers. It needs no argument to demonstrate that things unconstitutional can- 
not be added to those which are constitutional. To hold because the Constitution 
has made it the duty of the legislature to provide for the election of the city offi- 
cers, that, therefore, the officers of the election may be made to perform the duties 
and absorb the power of the city authorities, appears to me to be an exposition 
which permits the means to defeat the end. If the owners of a ship had con- 
tracted with a towboat company, in this city, to deliver the vessel at the mouth 
of the Mississippi, the company would hardly be justified in displacing the officers, 
passengers and crew, and putting on board officers and crew of their own, and 
taking possession of deck, cabin and stores, although the voyage were but a short 
one. Moreover, the argument proves too much, for by the same reasoning it can 
be demonstrated that the judicial power may be conferred on the Superintendent 
of elections also. 

Some reliance has also been placed upon the fact that this is the first time that 
there has been any opposition made to the exercise of this power by the State. 
The reason is most obvious; this is the first time since the change from the 
Spanish government that such extraordinary and arbitrary powers have been 
vested in any individual. 

I concurred fully in the decision in case of St. Martin v. the City of New Orleans, 
although it was not decided without hesitation on the part of some of the mem- 
bers of the court. Hence, the opinion in that case is extremely guarded, and 
applies only to the questions of repeal and construction. The constitutional 
question was neither raised by counsel nor decided by the court. And if it had 
been considered, the question would have been different, for, the Constitution en- 
joins it upon the legislature to create the registry of voters. Art.11. Again, it 
supposed that the restriction contended for by defendant is incompatible with the 
sovereignty of the State. 

Under our system of government, it is plain, the legislature is supreme only in 
a qualified sense. It is itself, the creature of the people assembled in convention, 
and it exercises only a delegated power in their name. Wherever the people 
have limited or restricted the power of the legislature, its sovereignty ceases. 
The Constitution is the charter by which the power is conferred upon the legisla- 
ture to make laws, and as this power is limited and restricted, a jurisdiction has 





















NEW ORLEANS, MAY, 1860. 


been conferred by the same instrument upon another body of magistrates, to 
determine the meaning of the instrument, and to declare all violations of the same 
null. It is as I think, the duty of the courts to stand at the post assigned them 
by the Constitution, and with unwavering fidelity to declare void every act tend- 
ing in any manner to overthrow the constitutional rights of the citizen, whether 
considered as an individual or as a member of a municipal corporation : lest one 
unwise precedent may lead to innumerable and unforeseen evils by its conse- 
quences. 

The Constitution being an instrument for interpretation, becomes subject to 
those rules of interpretation which existed long before the instrument was 
penned. 

The restriction upon the legislature contained in the 124th Article of the Con- 
stitution, appears to me to be plain and intelligible as it stands. It says that the 
citizens of the city of New Orleans shall have the right of appointing the several 
Purtic Orricers necessary to the administration of the police of said city. My 
argument is, that if an office be public, and necessary to the administration of the 
police, the power is vested in the citizens of New Orleans by the Constitution, 
(which created the legislature, established this court, and recognized New Or- 
leans a city,) to fill the office. 

In my opinion it is a matter of no consequence how the office is created, 
whether by the legislature under general laws as to all corporations, or by a 
power delegated to the city itself. For, as the Constitution does not provide in 
what manner the laws governing the city are to be passed, I see nothing to pre- 
vent the entire legislation of the city from being engrossed by the legislature. 
But when the laws are once enacted, the Constitution directs, that the execution 
of all those in relation to the administration of the police of the city, shall be 
entrusted to officers elected by the citizens of the city of New Orleans. 

The question, therefore, is resolved into this, (as implied by the leading opinion 
of the majority of the court,) whether the Superintendent of the Elections ad- 
ministers police powers within the city? If he does, the law creating the office 
is unconstitutional, because the citizens of New Orleans are not permitted to 
appoint or elect him. 

What, then, does the Constitution mean by the word “ police?” It is defined 
to be “ A term employed to designate those regulations, which have for their 
object to secure the maintenance of good order, cleanliness, health, etc., in cities 
and county districts.” See Brande. See also Tomlins Law Dic. verbo Police. 
It is the more evident that the framers of the Constitution used the word in this 
sense, as the city authorities had exercised such powers previous to the formation 
of the Constitution of 1812, as well as since. See Martin’s Dig. vol. 3, p. 196 et 
seq. 

To hold that the police of a city, as such, is limited in its functions to the pre- 
vention or punishment of infractions of city ordinances would be, it seems to me 
to ignore the ordinary meaning of words, and leave the city unprotected as to 
those crimes and offences the most dangerous to the peace and safety of the 
citizens. Can it be successfully maintained, that the city authorities cannot 
interpose to prevent murder, arson, burglary, robbery, larceny, assaults, affrays 
and the keeping of disorderly houses, because these offences are punished by State 
laws? If the city authorities can interpose to repress these dangerous disturb- 
ances, it is manifestly a police power. Now, is not the power to preserve 
“tranquility and order,” to prevent and suppress riots, tumult, violence and dis- 
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order, and to take possession of all the streets and public buildings equally a 
matter of police? If it be, then the law conferring this power upon a “ public 
officer,” the Superintendent, (who is not elected by the citizens of New Orleans) 
to the exclusion of the city authorities is unconstitutional and void. 

The restriction in the Constitution upon the legislature may, or may not, evince 
sagacity in the framers of that instrument. But certain it is, that the provision 
was deemed important, for it has been consecrated by three several constitutions. 
Possibly the statesmen of 1812, who were securing to the town of New Orleans 
the right of appointing its public officers, may have had in view the influence 
which independent and well governed cities have exerted upon modern civilization 
and freedom, and might have glanced forward to the great future of this city, 
when its teeming population might awaken jealousy by its opulence and commer- 
cial importance, or resentment by the obstinacy of political opinions, and they 
may have chosen to shield it in all coming time from the possibility of a harsh 
administration of any unfriendly laws it might thus provoke. 


Marrua ©. Nicuouis et al. v. ALFRED MERCIER. 


The doctrine in the case of the same plaintiffs v. McCall, 13 An., p. 215, aflirmed, to the eflect that, 
where, in a forced sale of property, a change in the terms of the sale more favorable to the seized 
debtor, is made, such change will! not invalidate the sale ; it will be presumed to have been made at 
the instance of the debtor, and he is estopped from contesting it. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
I. E. Morse & C. N. Morse, for plaintiff and appellant. P. Soulé, for 
defendant. 

Merrick, ©. J. The facts of this case cannot (with a single exception) be 
distinguished from the case of the same plaintiffs against Henry McCall, reported 
in 13 An., p. 215. The suit is to recover a house and lot upon Rampart Street, 
sold under the same execution under which McCall held. The plaintiff, in order 
to rebut the presumption in favor of the Sheriff’s acts under the execution, has 
shown that the Sheriff did not collect the revenues of the property during the 
time it is alleged to have been under seizure, but on the contrary, the rent of the 
houses on Circus Street were, during the whole period, paid to plaintiffs’ agent, 
and, during a portion of the time, the rents of the property on Rampart Street 
were paid to no one, and have not been paid to this day. 

The defendant also supposes that he has strengthened the present case on his 
part, by the production of a letter, wherein the plaintiffs proposed, in the event 
the real defendant, P. Soulé, should be sent abroad on an important public mis- 
sion, to take a lease of the house on Rampart Street, from the latter. 

The case has been principally argued in this court on two grounds, to-wit : 
that there never was any valid seizure of the property, the Sheriff never having 
had corporeal possession of the same ; and that the acts of the agent, Cenas, could 
not bind the defendant by way of estoppel. 

The earnestness with which this case is pressed upon our attention, as well as 
the strenuous exertions made in the former case to bring about a different result, 
and the new facts proven, require us to reconsider the questions then and now 
presented. 
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Directors of the Union Bank, (his mortgage creditor,) wherein, among other 
things, he said : “ But if the Direction think that a forced sale for cash must be 
made, I trust the Bank will sell the lots on Circus Street separately, and will bid 
a fair price for the property, which I believe, at the most depressed times, will 
_ bring enough to pay off all the bank debt and leave something for my mother 

and myself. The only favor, then, that I ask is, if it be possible, to get along 
without sacrificing this property, until after the payment of the bank honds, in 
November, (which, I trust, will save the credit of the institution,) and that then 
the property stock, &c., shall be sold for cash, if you think best, or if you do not 
want the money immediately, for such credit as you may consent to, for, argue as 
you may, property will always bring, at a credit, much more than the highest 
interest added, for the single reason, that where there is one person for cash, 
there are ten on a credit.” 

This delay was accorded the plaintiff. In November, the plaintiff, being about 
to return to his duties at Washington, as a member of Congress, executed with 
his mother the following power of Attorney : 


“ New Orleans, November 14, 1844. 
“We, the undersigned, do hereby nominate and appoint our friend, Hilary B. 
Cenas, of the city of New Orleans, to be our lawful agent and attorney in fact 
for us, in all matters in relation to the real estate, bank stock, to sign and make 
notes, receipts, to compromise, sell, and empowering him to use our names jointly 
and severally and in solido, to bind us in any manner that can bind ourselves, 
hereby ratifying and confirming all of his acts and signatures, to have the same 

force and effect as if the same had been done by ourselves.” 
Signed, Martna C. Morse, 
Isaac E. Morse, 
Sole heirs and executors of N. Morse, decd.” 


In January following, an order of seizure and sale issued, to sell the property 
mortgaged and bank stock, for cash. The bank stock, it is admitted, was at this 
time an incumbrance upon the property. The history of the proceeding after 
the seizure will appear from the testimony of Mr. Cenas. He says : 

“ He is the party named in the power of attorney, &c. He was also appointed 
and sworn as curator to Mr. Morse. At the time the proceedings took place in 
the suit of the Union Bank v. M. C. Nichols et al., No. 16,512, Mr. Morse was 
in Washington City, a member of Congress. Mr. Morse, previous to his depar- 
ture for Washington City, handed to witness the power of attorney herein filed, 
and told witness that he had been endeavoring to effect a settlement with the 
Union Bank, of his and his mother’s indebtedness to said bank ; that that debt 
was secured by mortgage upon his property on Rampart Street, and that he was 
anxious to have the property sold or disposed of to pay the debt, and that he 
had actually offered the property, as witness understood him, to the bank, in pay- 
ment of the debt, and had been in treaty with the bank to that effect; that some- 
thing would have to be done very soon, as the bank was pressing for a settlement, 
and that he thought best to leave the power of attorney to sell the property, in 
case the bank should consent to a private sale. At any rate, witness was to con- 
fer with the bank, and to do the best he could. Witness was under the impression, 
at the time, from the conversation he had with Mr. Morse, that the property had 
to be sold that winter, and that if not sold, as he desired, the bank would proceed 


In May, 1844, the plaintiff, Isaac E. Morse, addressed a letter to the Board of 





812 


NICHOLIS 





SUPREME COURT OF LOUISIANA. 


to sell under its mortgage ; he informed the bank, through Mr. Frey, the cashier, 
that he held the power of attorney, and was ready to do all he could to subserve 
the interest of Mr. Morse and his mother in the matter. Some time after, wit- 
ness was informed that the property was seized, and would be advertised for sale, 
under the mortgage. At about the same time, witness was appointed curator 
ad hoc. Deeming the sale of the property, as advertised, for cash and in block, 
as exceedingly objectionable and unfavorable to Mr. Morse and his mother, wit- 
ness applied himself to the task of having the terms changed, if possible, and 
made more favorable, as he thought that the property had under all cir- 
cumstances to be sold. Witness had several conversations with Mr. Frey, the 
cashier, and Mr. Adams, who was president or one of the principal directors, and 
whether through the representation of witness, or some other cause, the sale, as 
first advertised, did not take place, and more favorable terms were afterwards 
granted by the bank, upon which the property was sold. The terms to which 
witness refers, are those as stated in the advertisement for the sale on the 24th of 
June, 1845. The sale was very well attended. There were a great many bid- 
ders present, considering the condition of the property and the general depression 
existing at that time. Witness considered the sale a favorable one at that time. 
Mr. Morse never complained to witness of his action in the matter,—expressed 
no dissatisfaction until the inception of the present suit.” 

Among other things, on the cross-examination, the witness says, that he does 
not know whether the terms of sale were altered by the bank, and for the purpose 
of saving themselves, or through the solicitations of witness. He further says, 
there was no positive agreement between him and the bank, prior to the sale, as 
to the terms upon which the property was to be sold. 

The examination in chief being resumed, the witness further said, “ that he 
considered he was acting as the agent of plaintiff, in his double capacity of agent 
and friend, when he applied to the bank to grant terms of credit for the sale of 
the property. Witness had previously exhibited to Mr. Frey his power of attor- 
ney, and formally notified him that he was prepared to act, under the power, for 
the interest of his constituents. It was after making this application, that the 
sale was stopped under the first advertisements. Witness was aware that the 
terms of the new advertisements were to be made more easy, but he did not know 
the exact terms until he saw the advertisements. Witness was satisfied with the 
terms upon which the property was advertised the second time. Considered them 
favorable to the present plaintiffs. Never made any subsequent applicatiou to 
the bank for any modification of the terms of the sale.” 

The bank passed two resolutions, one (based, it seems, upon the plaintiff’s let- 
ter,) on the 7th of March, 1845, wherein they consent to sell the property by 
parcels, and distribute the stock accordingly ; and the other on the 25th of April, 
1845, in these words: 

“The Board, on motion, consented to have the property of the estate of N. 
Morse, mortgaged to the bank for the stock loan, sold in lots, as specified in the 
resolution of 7th March last, and on the following terms, viz : The purchaser to 
be entitled to a loan of twenty dollars per share on the stock, payable according 
to the terms ef the charter, and the balance of the purchase money payable one- 
fifth cash, the remainder in notes 6, 12, and 18 months, bearing 7 per cent. 
interest per annum, satisfactorily endorsed, and secured by mortgage on the 
property.” 

The property was sold on the terms of credit consented to by the bank, and 
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the purchasers went into the peaceable enjoyment of the property. They were 
not disturbed until the institution of this suit, nine years afterwards. 

In August, 1851, the cashier of the bank wrote to the plaintiff, and, inclosing 
him a statement of his account, wherein the proceeds of the sale of his property 
were carried to his credit, requested propositions for the settlement of the balance. 
Instead of making any objections to the application of the proceeds, or the sale 
itself, he stated that, if he had the means, he would pay every dollar. In another 
place he says : “ It is a source of deep mortification to me not to be able to meet 
this debt due the bank. That feeling is somewhat softened by the fact, that 
every cent of property left by my father has been sold to pay his debts, and that 
the stock, say 525 shares, for some of which I paid $26, would have paid the 
debt, and I presume is to-day worth the balance, and I assure you the house now 
owned by Mr. Soulé, Mr. J. H. Sheppard offered me $25,000 in 1834, before I 
left the city.” 

In April, 1852, the plaintiff offered, as already stated, to lease the house from 
Mr. Soulé, then the owner in the event of a certain contingency. Broughton v. 
King, 2 An. 571. 

The writ shows that the Sheriff seized the property. It was advertised for 
sale, for cash. Cenas, as the agent of the plaintiff to sell and compromise, had 
knowledge of the fact, and set himself to procure the modification of the sale, and 
succeeded. The property was sold on such terms as he wished, and the purchaser 
was put in possession, which he has held to this day. ‘This does not appear to 
us to be what plaintiff calls it, a mere paper seizure. Neither is the seizure de- 
feated by proof of the fact that the Sheriff neglected to collect the rents. The 
seizure may have existed notwithstanding the Sheriff ‘may not have done his 
whole duty to the bank. The best proof of the actual seizure of the property 
results from the fact, that the Sheriff had the power to transfer the possession as 
well as property to the purchasers. 

We have been referred to common law authorities, to show that this court 
based its former opinion upon an erroneous conception of the doctrine of estop- 
pels. 
The estoppel spoken of by us in the former case, was that equitable estoppel 
arising both from the acts of the party and his agents, which had induced a 
change of conduct on the part of the bank, and doubtless had inspired confidence 
on the part of purchasers, that they were acquiring a good title, and they were 
thus induced to bid at that time a full price. 

The bank, in accordance with plaintiff’s request, delayed proceedings until after 
November. In January, they resolved to sell in the usual manner, and had made 
their seizure accordingly. The agent of the plaintiff, with full authority to sell 
and compromise, and in pursuance of his instructions to do the best he could with 
the bank, set himself to procure a modification of the terms of the sale, and was 
fortunate in obtaining terms entirely satisfactory to himself, viz, a credit of $20 
on each share of. stock, and the balance one-fifth cash, and the residue on a credit 
of six, twelve, and eighteen months. Under these favorable terms, the property 
was advertised. The agent was present at the sale, and such was the confidence 
of the public in the reality of the sale, and the easy terms agreed upon, that 
there was a full attendance of bidders, and a fair price given for, the property. 
Under these circumstances, it has seemed to us, under our system of law, that the 
plaintiff ought not to be heard to controvert the validity of a sale made in ac- 
cordance with his wishes, as previously expressed by letter, and at the urgent 
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solicitations of his agent, charged with the duty of making the best terms he 
could with the bank. It also seems to us, under the circumstances, a matter of 
no great consequence whether the notices of sale had been formally served upon 
the agent, or not, or whether he had aided in appointing the appraisers. He was 
present at the sale, and knowing that the property must be sold, and having pro- 
cured terms which were entirely satisfactory, he had no reason to oppose the sale, 
but on the contrary, it was every way desirable, that it should take place. Neither 
could the agent in good faith have opposed the sale for want. of notice, or on ac- 
count of the expiration of the return day in the writ. His agency in procuring 
the delay and change in the terms of sale, as well as his knowledge of the proceed- 
ings, would not have justified him in making formal objections on the day of sale. 
The interest of his principal, as well as good faith, demanded that he should de- 
rive all possible advantage from the favorable terms of the sale which he had 
brought about. 

If Cenas could not justly have opposed the sale then, his principal cannot right- 
fully attack it now, and this is what we mean when we say he is estopped. It is 
no new doctrine. The precise kind of estoppel was sanctioned by the court in 
the case of Seawell v. Payne, 5 An. 258. See also 5 Rob. 523; 1 An. 11; 5 
An. Bs. 

But, it is objected, that the sale did not follow the requirements of the writ 
and order of seizure and sale. The answer to this objection has already been 
given. The parties had power to change the terms of sale, and did so: what 
they had agreed upon was just as obligatory as though it had been incorporated 
in the writ by the Judge. 

Again, it is said, that there was no written authority from the defendants in 
execution, to the Sheriff authorizing the terms of sale which he announced. 

The parol testimony in this case, the same being received without objection, 
and having the force of written evidence, shows that the agent was not only 
authorized to compromise or sell, but was instructed to make the best terms he 
could, and so he “ applied himself to the task of having the terms of sale changed 
and made more favorable” to the plaintiff, and succeeded. The authority to the 
Sheriff is thus satisfactorily shown; 8 An. 283; 9 An. 363.; 3 La. 460. 

But, it is said the agent did not, prior to the sale, enter into “ any categorical 
agreement, either verbal or written, between the bank and witness, (agent,) fix- 
ing the terms of sale.” It is quite clear, we think, that the resolution of the 
bank was consented to, (as it purports,) at the instance of plaintiff’s agent, and 
although he did not know the exact terms which he had obtained until he saw 
the new advertisements, he knew that they were to be made more easy. As these 
terms were satisfactory to the agent, they received his consent by his silence 
during the interval between the advertisements and the sale, and by his presence 
at the sale, thus sanctioning the proceeding and approving of the conduct of third 
persons in bidding upon the property and investing their money therein. Spoken 
or written words ought not to be more binding than this silence of the agent, 
to whose solicitation these very terms had been accorded. Civil Code, 1805, 
1811. 

The view we have thus taken of the case, makes it unnecessary to consider any 
further matters urged by plaintiff in his argument and brief, or by defendant’s 
counsel in answer to the same. 

After a careful review of the facts and authorities, we are satisfied of the cor- 
rectness of the former decree. The agent of the plaintiff was authorized to 
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procure the terms of sale, which he did procure, and his principal is bound 
by them. 

Judgment affirmed. 

Durret, J., concurring. Without expressing any opinion in regard to the 
various causes of nullities pleaded by the plaintiffs, I concur in the decree ren- 
dered in this case, because I am satisfied that all the grounds of nullities have 
been cured by the acts of Isaac E. Morse, who is now the only plaintiff in the 
cause. Those confirmatory acts are: Ist, the letter of the 15th of August, 1851, 
from the plaintiff to Mr. Geo. A. Freret, cashier of the Union Bank, in answer to 
a letter of the latter calling his “attention to the annexed statement of account 
against the estate of his father, showing a balance due on the bond, of $9,175 85, 
&e.,” and asking for a settlement of said balance, and interest ; and 2dly, the let- 
ter of the 22d April, 1852, from the plaintiff to Mr. P. Soulé. Inthe letter to 
Mr. Freret, the plaintiff expresses his desire to pay said balance, but his inability 
to do so, and concludes his letter as follows : “As I said before, should it ever be 
in my power to settle this debt, nothing would afford me more pleasure.” He also 
says that (with the exception of a house, lot and a few servants, which are all 
mortgaged to the Citizens’ Bank and J. C. Wedderstrandt.) he and his mother 
have no property. He alludes to the sale of the property by the bank, gives in 
cypher the amount produced by the sale, and expresses his satisfaction that 
“every cent of property left by my father has been sold to pay his debts,” adding, 
“and I assure you that the house now owned by Mr. Soulé, Mr. J. H. Shepperd 
offered me $25,000, in 1834, before I left the city.” In the other letter, the plain- 
tiff says : “P.S. The hopes and wishes of your friends here point to you in 
connection with an important mission abroad : should such an event transpirc, 
the ladies insist that I should ask of you to let me know what disposition you 
propose to make of your house in Rampart Street, and not to rent it without 
letting me know the terms, &c.” 

The above letters, taken in connection with the testimony of Mr. Cenas, the 
plaintiff’s agent, in the suit against Henry McCall, that “Mr. Morse never com- 
plained to witness of his action in the matter,—expressed no dissatisfaction until 
the inception of the present suit,” convince me that the plaintiff was well aware, 
at the date of his first letter, of all the informalities on which he now relies to 
‘set aside the Sheriff's sale, and consequently, that he cannot now question the 
legality of the proceedings, without, at least, pleading and proving error, which 
he failed to do. CO. C. 2252; Charles Fortier v. Charles F. Zimpel, 6 An. 53 ; 
Vaughan et al. v. Christine et al., 3 An. 328; Marsh v. Smith, 5 R. 218; Blan- 
chard v. Allain, 5 An. 368; Cobb et al. v. Parham et al., 4 An. 148; Bonneau v. 
Poydras, 2 R.1; Broughton v. King, 2 An. 569. 

Voorutes, J., concurs in this opinion. 
Lanp, J., took no part in this case. 
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O. Wesser v. G. GorrscHaLK. 


Where a contractor brought suit for the price of a banquet or side-walk made in front of defendant's 
property, pursuantly to a contract entered into with the city authorities, and it was contended by 
defendant that the plaintiff should be nonsuited, because he did not prove “ that the petition for the 
paving of the side-walk was signed by one-fourth of the property holders,”’ and “ that the necessary 
publications, as required by the 119th section of the Act of 1856, were given,’’—Held : That, in the 
absence of proof to the contrary, the city authorities will be presumed to have complied with the 
law in that respect : omnia presumuntur solemniter esse acta. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Clarke & Bayne, for plaintiff. M. Grivot, for defendant and appellant. 

Voorntes, J. The plaintiff sues the defendant for the price of a banquette or 
side-walk made in front of the latter’s property pursuantly to a contract entered 
into with the city authorities. 

The main defence is, that the contractor did not comply with the stipulations 
of the contract. The evidence on this subject is conflicting. The Street Com- 
missioner refused to accept the work; but the Common Uouncil, upon a report 
made by, commissioners, themselves members of the Board, concluded otherwise. 
The District Judge was of opinion, that the contractor had complied with the stip- 
ulations of the contract; and, under the circumstances, we do not feel authorized 
to disturb his opinion. 

There is, in the record, a bill of exceptions to the admissibility of proof that 
the work had enhanced the value of the defendant’s property. As this proof has 
no influence on the matters at issue, it is useless to decide whether the exception 
was well taken. 

In the brief, it is contended that the plaintiff should be nonsuited, because he 
did not prove “ that the petition for the paving of South Poydras Street side- 
walk was signed by the one-fourth of the preperty holders,” and “ that the neces- 
sary publications, as required by the 119th section of the Act of 1856, were 
given.” 

The defendant, in his answer, joins issue with the plaintiff, on the allegation 
that the work was not done according to the contract; but is silent as to the 
validity of the adjudication of the contract. 

In the absence of proof to the contrary, we will presume that the city authori- 
ties have complied with the law in that respect : omnia prasumuntur solemniter 
esse acta. 

Judgment affirmed. 
Durre., J., absent. 
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Marce.t Dovat v. Bartnetemy Beompay. 


The cighth section of the city ordinance relative to markets, which provides for the ejectment of any 
person occupying any table, stand, or stall, without the consent of the farmer or collector of the 
revenues of the market, has reference to the original occupation of the stall, stand or table, by a 
person not previously in possession, but does not apply to the case of a party who obtained posses- 
sion under a former collector, and has continued that possession since the lease of the revenues to 
the farmer who desires to eject him. 

All that the farmer has the right to require of a butcher, in the actual occupation of a stall in the mar- 
ket, is a conformity to the ordinances in relation to the mode of keeping the stall, and the punctual 
payment of the dues imposed by the ordinance. 

There is no warrant given by this eighth section of the ordinance for the summary arrest and 
imprisonment of a person refusing to deliver up a stall, upon demand. 

The compulsion spoken of in the concluding clause of this section, is a compulsion by legal process. 


Nee from the Fifth District Court of New Orleans, Eggleston, J. 
Buisson & Castellanos, for plaintiff and appellant. P. Soulé, for defen- 


ae J. Plaintiffis a butcher. In the month of January, 1859, a stall 
for the sale of butcher’s meat, No. 2, in the New Trémé Market, was assigned 
to him by the Commissary of said market, under a written authority from the 
Mayor. 

Defendant is the farmer of the revenues of the said market, under an adjudieca- 
tion at public auction on the 5th of March, 1859, his lease to expire on the 31st 
of December, 1859. 

On the 6th of March, 1859, plaintif being in possession of the stall No. 2, and 
having butcher’s meat exposed for sale upon the same, was informed by defendant 
that he had promised the stall to another person, and was ordered to quit the 
same. Plaintiff answered, that he was in possession by order of the Mayor and 
Commissary ; that he was ready to pay the defendant the legal fees for keeping 
said stall, and tendered the same to defendant ; who refused to receive said fees, 
but called in a police officer and required him to arrest and imprison plaintiff ; 
which was done. Plaintiff was taken off to prison, having his stall covered with 
meat, and without any one to take care of it. 

This suit has two objects: 

1. Damages for an illegal arrest; and 2. The possession of the stall No. 2 in 
the market, from which plaintiff was thus ejected by defendant. 

The defence is : 

I. That defendant had a right to have plaintiff arrested, under his lease with 
the city, and the 8th section of the market ordinance; both of which are in evi- 
dence. 

II. That he had the right to give the stall to another person, notwithstanding 
the occupancy of the plaintiff. 

These pretensions of defendant are professedly based upon the 8th section of a 
city ordinance relative to markets, (Compilation of City Ordinances, No. 425,) 
which reads as follows : 

“ Any person occupying any table, stand, or stall, without the consent of the 
said farmer or collector, and who shall refuse to deliver up the same, on the first 
request that shall be made to Lim by the Commissary of the market, shiall pay a 
48 
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fine of ten dollars for each offence, and shall be compelled to conform to the pro- 
visions of the present enactment.” 

It is clear, from the whole context of this ordinance, that the occupation here | 
spoken of is the origiual occupation of the stall, stand or table, by a person not 
previously in possession. For the section immediately preceding the one just 
quoted, declares as follows : 

“ Any butcher or other person residing in said market, if absent therefrom 
three days, leaving his stall or table unoccupied, shall be deemed to have aban- 
doned the same, and the farmer may hire it to another.” ~ 

Now, in the case at bar, we have seen that plaintiff had been in possession of 
a stall about two months previously to the lease of the revenues of the New Tré- 
mé Market to defendant ; that he had not left the stall unoccupied, but was in 
the actual occupation of the same, covered with meat exposed for sale, at the mo- 
ment that the defendant entered into possession of the revenues of the market, 
under his lease. For the object of the lease, according to the first section of the 
same market ordinance, and according to the authentic act of lease made to 
defendant by the Mayor, was nothing else than “ the collection of the revenue of 
the prolongation of the Trémé Market.” All that the farmer had a right to 
require from a butcher in the actual occupation of a stall in the market, was a 
conformity to the ordinances in relation to the mode of keeping the stall, and the 
punctual payment of the dues imposed by the ordinance. In this case, the dues 
were tendered by plaintiff; and it is not pretended that plaintiff was in contra- 
vention of the ordinance in any respect. 

The summary arrest and imprisonment of plaintiff was, if possible, still more 
unjustifiable than his ejectment from the stall by defendant. The article of the 
ordinance relied upon by defendant requires a summons or request to be made by 
the Commissary of the market, for the delivery of possession. Here, there was 
no such request made by that officer. And supposing that there had been, the 
legal consequence of disobedience, on the part of plaintiff, would not have been 
his arrest and imprisonment, but a fine of ten do!’ _— according to the ordinance. 
Neither do we find a warrant for the arrest in the concluding clause of the sec- 
tion, which is italicised in the brief of defendant’s counsel, “ and shall be compelled 
to conform to the provisions of the present enactment.” We suppose that the com- 
pulsion here spoken of, is a compulsion by legal process; of which, certainly, 
there is no evidence before us. 

We conclude, that plaintiff has made out a clear case for damages against the 
defendant. As the lease of the defendant terminated, by its terms, on the 31st 
of December last, and as it is probable some other butcher has acquired an occu- 
pation of stall No. 2, since that date, who is not a party to this suit, we do not 
feel authorized to order, as prayed for, a restoration of plaintiff to stall No. 2, 
at this time. Neither does the evidence enable us to assess the damages caused 
to plaintiff in person and property by the acts of defendant. Justice seems to 
require that the cause shall be remanded for further evidence. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; and that this cause be remanded to the court below for a new trial ; 
and that the defendant and appellee pay costs of the appeal in both courts. 
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Warren P. Anperson v. Mark Vacentine.—G. Bexcuer, Intervenor. 


In a suit by attachment, the garnishee in his answers having acknowledged himself indebted to the 
defendant in the amount of sundry notes and judgments, which were not seized, being in the State 
of Mississippi, the plaintiff, instead of having judgment entered up against the garnishee for the 
amount claimed in his petition, obtained judgment against the defendant with privilege on the 
property attached, and under a writ of fiert facias, caused the right, title and interest of the defen- 
dant in the notes and judgments to be seized and sold—Held: That the sale was null for want of an 
actual seizure, by the Sheriff, of the notes and judgments. 

A certificate of division of opinion of the Judges in the Circuit Court of the United States, accompanied 
by a statement of facts to serve as the basis for an appeal to the Supreme Court of the United States, 
is not a final judgment which will support the plea of res judicata. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 

A. Snyder, for plaintiff. Short & Parham and Sparrow & Montgomery, for 
defendant. R. G. Harper, for intervenor, appellant. 

Bucuanan, J. The defendant, Mark Valentine, being indebted for principal 
and interest, by notes and judgments, to the Commercial and Railroad Bank of 
Vicksburg, a corporation of the State of Mississippi, in a sum exceeding one 
hundred thousand dollars, was garnished by service of citation and interrogato- 
ries, under a writ of attachment sued out against the said bank, by Galtitzin 
Belcher, a creditor of the bank, in the District Court of the parish of Jefferson, 
in this State. 

Valentine answered the interrogatories, acknowledging indebtedness to the 
bank in a larger sum than that claimed by Belcher as due him by the bank. The 
notes and judgments were not seized, being in Mississippi, in the possession of the 
bank, where they have always remained. The Railroad Bank was represented 
by a curator ad hoc appointed by the court, in the attachment suit. Judgment 
was entered up in that suit against the bank, in favor of Belcher, for the amount 
claimed, ($1400 with interest,) with privilege on the property attached. A fieri 
facias was issued upon said judgment, under which the Sheriff seized all the right, 
title and interest of the Railroad Bank in the several notes and judgments held 
by it against Mark Valentine, as detailed in the answers of said Valentine to in- 
terrogatories. The same was adjudicated to Galtitzin Belcher for the sum of 
twenty dollars, at twelve months credit. 

After these proceedings, the Railroad Bank made an assignment to Warren P. 
Anderson, of their claims by notes and judgments aforesaid ‘against Mark Valen- 
tine, who settled the same with Anderson, by paying thirty thousand dollars in 
the notes of the bank, and by giving his own notes for the balance, at the rate 
of fifteen cents on the dollar, payable to the order of Anderson, at one, two, and 
three years, with interest from date. 

The present suit is brought upon the two first of those notes, and Galtitzin 
Belcher having intervened, claiming to be the owner and holder of the claims of 
the Railroad Bank against Valentine, assigned to Anderson, the only question 
submitted to our consideration is, the validity of Belcher’s title under the adjudi- 
cation at Sheriff’s sale above mentioned. 

The garnishment process under writs of attachment, is regulated by the Arti- 
cles 248 and the following to 264 inclusive, of the Code of Practice. Those 
Articles authorize the plaintiff in attachment to propound interrogatories to any 
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debtor of the defendant, touching his indebtedness ; and, on his confessing such 
indebtedness to an amount equal to that claimed by the plaintiff in attachment, 
(as was done in the case in the District Court of Jefferson, by Valentine, made 
garnishee in that case,) to have judgment entered up against the garnishee for 
the amount claimed by plaintiff in attachment, with interest and costs: 12 Mar- 
tin 32; 16 La. 523; 17 La. 547; 18 La. 405; 10 Rob. 136; 2 An. 565. 

But in the attachment suit of Belcher v. The Commercial Railroad Bank, no 
judgment was entered up against the garnishee at all. The judgment was incor- 
rectly entered up, with privilege on the property attached ; whereas no property 
had been attached under the writ. To make a valid seizure of tangible property, 
the thing must be taken into the actual possession of the Sheriff. Goubrau v. 
Nashville Railroad, 6 Rob. 345 ; Simpson v. Allain, 7 Rob. 500; see also 2 An. 
338, 785 and 910; 3 An. 390 and 186; 4 An. 369 and 187; 14 La. 449 and 514, 

The sale, by the Sheriff, of the right, title and interest of the bank in the notes 
of Valentine held by it, was equivalent to a sale of those notes themselves, and 
was null for want of an actual seizure of the notes. Gaines v. Merchants’ Bank, 
4 An. 369. 

The case of Brau v. The Union Bank of Mississippi, quoted by the counsel for 
intervenor, contains nothing inconsistent with the doctrines here enounced. The 
language of the court in that case was as follows: 

“ It is contended by the counsel for the garnishees, that their indebtedness can- 
not be attached, as the bills of exchange, on which they are liable, are not in the 
State, and our attachment laws never contemplated the seizure of such rights. 
We ¢annot give our assent to this doctrine. If it be true, those laws would in 
many cases be inoperative. It is upon the debtors of non-residents that the 
attachment laws are especially to operate; and if it were necessary to seize the 
evidence of the debt, there would be very few cases in which an attachment 
would lie. There is, in this respect, a wide difference between an attachment, and 
a seizure under execution. An indebtedness to a non-resident by a resident, 
whether by note, acceptance, endorsement, or other mode, may be brought under 
the operation of our attachment laws, by garnishment, at the instance of a credi- 
tor of the non-resident creditor ; and no serious evil can result from it, as a judg- 
ment against, and payment by the garnishee, will protect him from any demand 
on the part of his non-resident creditor.” 

In strict conformity to those principles, we hold that the attachment of Valen- 
tine’s indebtedness to the Railroad Bank of Vicksburg, and the garnishment pro- 
cess thereupon, were perfectly regular. But that the irregularity commenced 
with the judgment, which made no mention of the garnishee ; and was continued 
by the sale under execution of notes which had never been in the Sheriff’s pos- 
session. 

We are clear that the proceedings in chancery in the Circuit Court of the 
United States in Mississippi, do not constitute res judicata in favor of interveuor, 
in relation to the validity of the Sheriff’s sale in Louisiana. There was no de- 
cree in that case upon the issue before the court; consequently, nothing was 
decided. <A certificate of division of opinion of the Circuit Judges, accompanied 
by a statement of facts, to serve as the basis for an appeal to the Supreme Court 
of the United States, is not a final judgment. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be affirmed, with costs. 
Voorutrs, J., absent. 
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Succession or Martatas W111, on the opposition of B. C. Ex.iorr. 


When, by the contract of lease, the lessee undertakes to pay the taxes to be thereafter assessed upon 
the property leased, if he fails to do so, the lessor, having an interest, as owner, in discharging the 
debt, would, upon paying the same, become legally subrogated to the rights of the State or city 
against such lessee. 

But where the lessor, thus legally subrogated, has failed to prosecute his rights, until, by the lapse of 
time, the privilege of the State or city has been lost, he would have no privilege, since he cannot 
claim a higher right than theirs. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
J. B. Cotton and A. Hiestand, for plaintiffs. A. W. Jourdan, for appellant. 

Durret, J. The succession of Mathias Will, is insolvent, and under the 
administration of a syndic. The syndic having rendered an account of his admin- 
istration, B. C. Elliott opposed the same, claiming to be classed therein as a 
creditor, by privilege, for the sum of $350, advanced and paid by him, for account 
of the deceased, for taxes on a certain property leased by the opponent to the 
said deceased, and which were to be paid by the lessee. The opponent produced 
in evidence, the contract of lease, wherein Mathias Will undertook to pay all the 
taxes to be thereafter assessed on the buildings which, under the contract, he 
stipulated to erect on the leased property; and in proof of the amount now 
claimed, the opponent exhibited a statement, showing the annual amount of taxes, 
State, Parish and City, charged to him from 1847 to 1857, both inclusive, say, 
$776.50, which was admitted to be a correct statement of the taxes paid by 
Elliott. The above statement includes the assessment of four slaves of the oppo- 
nent, valued at $1700 each, of the lot of ground valued, without the improve- 
ments, at $3,000, and of the improvements, valued at $2000,—thus making a 
grand total of $11,800. 

The improvements were not assessed to the opponent in 1856 and 1857, but 
the taxes of those two years were charged to the deceased ; and we see that the 
succession is debited for taxes in the two accounts rendered by the syndic. Hence, 
we must deduct from $776 50, the taxes of 1856 and 1857, which amount to the 
sum of $141, thus leaving a balance of $635 50 paid on a capital of $11,800; 
making for the share chargeable to the succession, $108. 

The opponent having, as owner, an interest in discharging the debt, a legal 
subrogation followed. C. C., Art. 2157. It will, however, be conceded, that the 
opponent, under said subrogation, cannot claim a higher right than the State and 
city could exercise ; and it will result, as a natural consequence, that the city and 
State having, under the 43d section, Revised Statutes, p. 469, lost their privi- 
lege, even for the taxes of 1855, on the Ist of April, 1857, the opponent, who 
filed his opposition on the 10th of August, 1857, has none. 

The District Judge rendered a judgment, by privilege, in favor of the opponent, 
for the sum of $310 60. 

It appears from the proceedings in this cause, that the opponent died during 
the progress of the suit, and that the same was prosecuted in the name of his 
widow, Malinda J. Shaw, as the natural tutrix of the minor children of the 
deceased. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis- 











































Bvocemon or trict Court be avoided; and it is now further ordered and decreed, that there be 
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judgment in favor of the succession of B. C. Elliott, and against the succession 
of Mathias Will, for the sum of one hundred and eight dollars, and the costs of 
the lower court ; and the syndic of the latter succession is hereby ordered to 
amend his account, by inserting therein the above sum of $108, as an ordinary 
claim, and by charging and paying the costs as privileged law charges, and that 
the account, amended as above, be homologated. The costs of the appeal are 
hereby ordered to be paid by the opponent. 


— LLL LL a mt 





M. A. Henperson v. Winow Grravupeav. 


Where a suit is brought on a promissory note, and want of consideration is set up as a defence, if the 
note on its face purports to have been made for a valuable consideration, and it is shown that the 
parties have dealings together, and that the plaintiff lent money out on interest, the burden of proof 
rests upon defendant, to show a want or failure of consideration. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
C. V. Jonte and H. Train, for plaintiff. A. Robert, for defendant and ap- 
pellant. 

Durret, J. The plaintiff sues J. Aicard, as curator of the interdicted Widow 
B. Giraudeau, f. w. c.. for the amount of a note of $2000. 

The defence set up is, want of consideration, denial of signature, and insanity 
at the date of the execution of the note. 

The District Judge, after reviewing the mass of contradictory testimony which 
usually abounds in such cases, rendered judgment in favor of the plaintiff for the 
amount claimed. 

The note on its face purports to have been made for a valuable consideration ; 
and it is in evidence, that the parties have dealings together, and that the plain- 
tiff lends out money on interest ; it was, therefore, incumbent on the defendant to 
show a want or failure of consideration, which was not done. The execution of 
the note was sufficiently established. The. declaration of the plaintiff, as disclosed 
by the curator and another witness, was not of a character, when taken in con- 
nection with the other facts of the case, to preclude a recovery. 

The District Judge, who “ was better acquainted with the credibility of the 
witnesses than we are,” was of opinion that the defendant was not notoriously 
insane, in fact was not insane at all, when the note was made and acknowledged 
by her, and we cannot say that he erred. ©. C. 395, 1782; Laloir v. Lacoste, 
4 La. 115; Holland v. Miller, 12 An. 624. 

No damages, for a frivolous appeal, can be awarded. 

It is, therefore, ordered, that the judgment of the lower court be affirmed, with 
costs. 

Lanp, J., absent. 
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Carouine E. Henperson, wife of Dr. Warrwan Witcox, v. WituiAM 
J. Forr, 


Where the husband makes a sale of property, partly belonging to himself and partly to his wife, in 
which his wife joins him and declares that she gives and grants to the vendee “ all and singular any 
rights, titles, or privileges which she may have in her own separate right or otherwise, in and tothe 
property mentioned in the act, and binds herself to maintain the validity of the act, it is a valid 
alienation of the wife’s separate property and binding on her. 

Such a sale is binding on the wife, although by the express terms of the contract the price is made 
payable to the husband. The price of her property is still subject to her separate administration 
whenever she pleases to demand the same, even against the will of her husband. 


PPEAL from the District Court of West Feliciana, Haralson, J. 
T. J. & W. H. Cooley and S. J. Powell, for plaintiff and apppellant. Col- 
lins & Leake and H. M. Spofford, for defendant. 

Lanp, J. The plaintiff’s action is for the recovery of some seventy slaves and 
a few personal effects which she claims as her paraphernal estate by inheritance 
from the late Stephen Henderson. 

The slaves in controversy, with others, were sold with the plantation by the 
plaintiff ’s husband, Whitman Wilcoz, to the defendant by notarial act passed on 
the 7th of January, 1859, to which the plaintiff made herself a party. 

Three questions are presented on the merits of the case for our decision, to-wit : 
first, whether the notarial act was a sale by the plaintiff, Caroline E. Henderson, 
to the defendant, of the property demanded in this suit; secondly, whether the 
plaintiff signed the act of sale in error of fact and of law; and thirdly, whether 
the alienation of the plaintiff’s paraphernal property, under the circumstances, 
was a prohibited contract. 

First. The act of sale declares: “ And now to these presents personally came 
and appeared Mrs. Caroline E. Henderson, wife of the said Whitman Wilcoz, 
herein duly aided, assisted and authorized by her said husband, who declared 
to me, Recorder, that she did and does hereby freely and voluntarily join her said 
husband in the execution of the foregoing act in all its particulars, and hereby 
gives and grants to the said William J. Fort, all and singular, any rights, titles, 
or privileges, which she may have in her own separate right, or otherwise, in and 
. to said property ; and that she hereby binds herself and her heirs at all times to 
sustain and acknowledge the validity of the foregoing act in all particulars; and 
the said Mrs. Caroline E. Wilcox farther declared, that it was her wish and 
intention to renounce and release in favor of the said William J. Fort, all her 
matrimonial, dotal, paraphernal and other rights, and mortgages, and privileges, 
which she may have on the property herein conveyed, whether as wife of the said 
Whitman Wilcox or otherwise.” 

The declarations of the wife which follow the stipulations in the act of sale con- 
veying the property to the defendant, and the clauses of the act descriptive of the 
property sold, consist, first, of a grant of all her rights, titles and privileges in and 
to said property, and secondly, of a renunciation and release of all her other rights, 
privileges, and mortgages on the same. 

The legal import of the word “ grant,” used in the first part of the declaration, 
is “ to transfer the title of a thing to another for a good and valuable considera- 
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tion,” and implies the sale of the property described in the act tothe defendant. 
It is, therefore, our opinion, that the act under which the defendant claims the 
property, is on its face, evidence of a sale by the plaintiff to him. 

Secondly. Did the plaintiff sign the act of sale in error? The defendant's title 
is evidenced by an authentic instrument, which makes full proof of its contents 
between the parties, and is conclusive upon them unless some legal and sufficient 
cause exists, for setting aside and annulling the same. The cause alleged by the 
plaintiff, for the purpose of defeating the effect of the act, is error, that is to say, 
ignorance on her part, of the fact, that the property claimed in this suit, was 
described in the instrument and conveyed to the defendant. This was a question 
of fact which the plaintiff was bound to prove, and on which there is the verdict 
of a jury, confirmed by the judgment of the lower court against her. And after 
a careful examination of the testimony, to which credit was given by the jury, 
and which, in our opinion, is inconsistent with the alleged fact of error, we are 
not satisfied that the jury failed to arrive at a correct conclusion upon the facts 
of the case. And if it be conceded that the whole of the act of sale, was not read 
to the plaintiff, yet the testimony is not only repugnant to the alleged fact of her 
ignorance, but is pregnant evidence of positive knowledge on her part that the 
property now demanded, was conveyed by the act of sale to the defendant. 

Thirdly. Whether the alienation of the plaintiff’s paraphernal property, under 
the circumstances, was a contract prohibited by law? The consideration of the 
sale was the price and sum of seventy-six thousand dollars, to be paid to the 
plaintiff’s husband, part in cash, and the balance on acredit of one, two and three 
years. 

It is contended that the sale is not binding on the plaintiff, so far as her 
separate property is conveyed by it, because the sale does not enure to her 
separate benefit, the price being payable, by the express terms of the contract, to 
her husband. 

It is true that the wife cannot bind herself for her husband, nor conjointly 
with him, for debts contracted by him before or during the marriage; nor 
validly sell or mortgage her property for the payment or security of his debts ; 
nor make a valid transfer or sale of property to her husband, except for the pur- 
pose mentioned in Article 2421 of the Civil Code ; and that whenever she enters 
into any of these prohibited contracts, the obligation intended to be created on 
her part, will be declared null and void, whatever form her contract may be 
made to assume. But a married woman is not prohibited from selling her para- 
phernal property to a third person for a lawful consideration, with the consent 
and authorization of her husband, and such a sale is as valid and binding on her, 
as if she were a femme sole; nor is she prohibited from stipulating in a contract 
of sale of her paraphernal property, that the price should be paid over to her 
husband ; nor is the latter prohibited by law from receiving the price, in such a 
case, from the vendee of his wife. The stipulation in the contract of sale to the 
defendant, for the payment of the price to the plaintiff’s husband, cannot, there- 
fore, be said to be in contravention of a prohibitory law, and to render null and 
void the contract of sale. 

Although the price is made payable to the husband, it is still the separate 
property of the wife, and subject to her separate administration, whenever she 
pleases to demand and resume the same, even against the will of her husband. 

It is not pretended that the husband is insolvent or indebted, and that the 
object of the sale was to place the price in his hands for the purpose of paying 
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his debts, and thereby evading the prohibition contained in Article 2412 of the 
Civil Code. Nor can the sale be considered on account of the stipulation for the 
payment of the price to the husband in contravention of Article 2421 of the 
Civil Code, which forbids the transfer of property from the wife to the husband. 

The plaintiff is not entitled, on legal grounds, to the relief which she seeks in 
this case; and if her property has been alienated for less than its value, it is a 
loss which cannot be repaired by the judgment of this court, on the pleadings and 
the evidence in the record. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed with cosis. 


een ee 


Henry Murray v. J. M. Kennepy. 


Where a United States Marshall offers a reward for the arrest of a fugitive from his custody, he acts as 
a principal ; and although he may have signed with the addition of the words U. S. Marshall, he 
cannot avoid liability. _ 

The arrest of a fugitive, and his delivery from another State into the hands of the Marshall here, is a 
consideration sufficient in law to be the basis of a legal obligation. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 

McCay & Edwards, for plaintiff. Wm. Cornelius, for defendant and ap- 
pellant. 

Voorntss, J. The defendant, being United States Marshall, offered a reward 
of five hundred dollars for the arrest of Wm. H. Wilder, a fugitive from justice. 
Henry Murray, the plaintiff, made the arrest in the city ef Mobile, and apprized 
the defendant of the fact. The latter directed the former to conduct the prisoner 

. to the station of the Pontchartrain Railroad at the lake, promising to pay the 
amount. stipulated. 

Wm. H. Wilder having been handed over to the defendant, from whose custody 
he was a fugitive, the latter refused to comply with his promise, on the ground 
that the reward had been offered in his capacity of United States Marshall, and 
that, in consequence, he was not bound individually, 

It is true that Kennedy signed these instruments with the addition of the words 
“U.S. Marshall,” but he did not pretend to act, in this matter, as the agent of 
the General Government. As Marshall of this district, it was his duty to take 
the necessary steps to arrest Wilder, and, in proclaiming a reward to further this 
object, he was acting as a principal. He knew, and every body knew, that this 
reward was not due by, nay had not been stipulated on behalf of the Govern- 
ment. 

This was not a nudum pactum, as contended for by the defendant’s counsel : 
the arrest of the fugitive, and his delivery from another State into the hands of 
the Marshall in the parish of Orleans, were a consideration sufficient in law to be 
the basis of a legal obligation. 

Judgment affirmed. 

Lanp, J., absent. 
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J. P. Warson v. J. James et al.—G. S Sawyer, Intervenor. 










The rule, that parol evidence cannot be received to contradict a written acknowledgment of indebted- 
ness, is subject to exceptions, and in the present case it was held that, under the circumstances, 
such evidence was admissible. : 

Where it is evident that an instrument in the form of a conditional sale Was intended by the parties to 
be executed in the form of a common law mortgage, it will not be regarded as a sale. 

One in whom the legal title to property in Louisiana is vested, subject to a trust created in favor of 

others by deed of trust executed in another State, has full power to mortgage the property. 












































PPEAL from the District Court of the Parish of Madison, Farrar, J. 
J. H. Farrar and Snyder & Hynes, for plaintiff. Short & Parham and 
Sparrow, for defendants. York & Sawyer, for intervenor, appellant. 

Bucuanan, J. Three distinct suits are consolidated in this record, to-wit : a 
petitory action instituted by Watson against James; an executory proceeding 
by Sawyer against Watson; and an injunction suit by James against Watson 
& Sawyer. 

The first question for solution is, the right of Watson to contradict his 
acknowledgments of indebtedness to Sawyer, contained in a receipt, two promis- 
sory notes and two authentic acts of mortgage. The receipt is for ten thousand 
dollars, the notes are for twelve thousand dollars each, and the mortgages are 
given to secure the notes. 

It is admitted in argument, that these various evidences of debt grow out of 
the same transaction, to-wit, a loan of money made by the appellant, George S. 
Sawyer, to John P. Watson, in April, 1855. This money passed through the 
hands of one Britton, a banker in Natchez, by whom it was counted and delivered 
to Watson, and by whom the receipt for the amount so counted, ten thousand 
dellars, was written. This receipt was signed by Watson in Britton’s presence, 
as testified by the latter. It reads as follows : 

“ Received from George S. Sawyer, ten thousand dollars in cash. 

Joun P. Watson.” 

Britton, examined as a witness for the appellant, Sawyer, under a commission, 
states that the amount expressed in the receipt, consisted of a certificate of de- 
posit in the Citizens’ Bank of Louisiana, to the credit of George S. Sawyer, and 
endorsed by him, for six thousand dollars, and four thousand dollars in cash or cer- 
tificates of deposit ; and that Watson, at the time he received the same, deposited 
in the banking house of Britton, to the credit of S. McNeil, the sum of six thou- 
sand dollars, being the amount stated in the Citizens’ Bank certificate of deposit. 

We think it was competent for Watson to prove by parol, as he has done, that 
the true amount of Sawyer’s advance of funds to Watson was the six thousand 
dollars thus deposited to the credit of McNeil in Britton’s bank ; together with 
a farther sum of one hundred and thirty-eight dollars paid by McNeil for Watson, 
and eight hundred dollars paid Carroll & Pritchard by Sawyer, to the credit of 
Watson. The aggregate amount of these advances is six thousand nine hundred 
and thirty-eight dollars. Add twelve hundred dollars, which Watson admits, of 
record, to be due by him to Sawyer for professional services rendered, and the 
true consideration of the note of Watson, favor Sawyer or order, payable at thirty 
days, for twelve thousand dollars, dated April 23, 1855, and secured by mort- 
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gage before Miller, notary, is thus established to have been eight thousand one 
hundred and thirty-eight dollars. The note of like amount, dated June 4th, 1855, 
payable ten days after date, and secured by mortgage on slaves, by act before 
Beatty, notary, in Pointe Coupée parish, was a renewal of the other note. Both 
these notes bore interest on their face, at eight per cent. per annum, from date. 

On the.same day with the execution of the last of these notes, and of the mort- 
gage to secure the same, to-wit, June 4th, 1855, and before the same notary, 
Watson executed what the counsel in argument call a conditional sale to George 
S. Sawyer, of the same negroes thus mortgaged, (but which both the acts declare 
to be illegally in the possession of Jamex and wife, in the parish of Madison). 
The condition of this conveyance is, that if Watson, or any one for him, shall pay 
to Sawyer the sum of twelve thousand dollars, and interest, amount of Watson's 
note to Sawyer of the 23d April, 1855, this sale shall be null and void, or else 
remain in full force. 

The second question which this record presents, is, the effect of this conditional 
sale. The form of the instrument is that of a common law mortgage, and the 
evidence leaves no doubt upon our minds, that it was intended as such, when 
made, at least by Watson, and -probably by Sawyer. It must be observed, that 
Sawyer was a Mississippi lawyer, and Watson a Mississippi planter, until within 
a few years past, as appears from the record. 

But it seems strange, that they should have entered into a contract of this kind, 
having reference to a debt, (the note of the 23d April, 1855,) which had been 
extinguished by novation, as shown by the declarations of this very instrument, 
which make mention of the note of the 4th June, 1855, and of the mortgage to 
secure that note, as having been executed previously, although on the same day. 

Under these circumstances, we regard this pretended conditional sale of forty 
slaves by Watson to Sawyer, of the 4th June, 1855, and also the re-transfer or 
conveyance of twenty of the same slaves by Sawyer to Watson, of the 12th July, 
1855, as mere nullities. 

It remains to be determined, whether the mortgage of Sawyer, passed before 
Beatty, notary, the 4th June, 1855, be operative upon the negroes in the posses- 
sion of the defendants. 

We have seen that John P. Watson was indebted to George S. Sawyer for 
money lent and professional services ; and that, to secure the payment of the said 
debt, he mortgaged, on the 4th of June, 1855, forty slaves, described as belong- 
ing to Watson, but illegally detained by James and wife. This mortgage was 
duly recorded in the parish of Pointe Coupée, the domicil of Watson. The next 
day after its date, to-wit, on the 5th of June, 1855, Watson instituted this peti- 
tory action in the parish of Madison, against James and wife, and sequestered the 
slaves so detained by them. 

In his petition, Watson asserts title to the slaves in himself, in virtue of a judi- 
cial sale made to him at public auction, by a Commissioner in Chancery, at the 
door of the Court House of the County of Jefferson, State of Mississippi, on the 
9th of February, 1848, in execution of a decree of the Court of Chancery for the 
Southern District of the State of Mississippi. 

The defendants, James and wife, answered, pleading that the title of the slaves 
sequestered was in themselves ; that those slaves had been conveyed to the plain- 
tiff, Watson, in trust, for the defendant, Mrs. James, in the State of Mississippi, 
under an agreement made and entered into between the parties ; which agreement 
was annexed, as part of the answer. =, - 
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This instrument is entitled : “ Memorandum of an agreement made and entered 
into the 15th February, 1848, by and between John P. Watson, of the parish of 
Pointe Coupée, in the State of Louisiana, of the first part, and Joshua James and 
Mary H. James, of the county of Jefferson, in the State of Mississippi, of the 
second part.” 

It stipulates that, whereas Watson did purchase the slaves sequestered and 
other property, at a judicial sale in execution of a judgment against Jame: and 
wife, in the Court of Chancery in Mississippi, and did receive a conveyance for 
the same from the Commissioner of said Court, and did satisfy the judgment 
against James and wife by a certain draft and five certain promissory notes of 
said Watson ; and whereas James and wife were indebted to Quitman & McMur- 
ran in the sum of $250 ; now the said Watson agrees to hold all the property 
thus conveyed to him, and its fruits, upon the trusts, for the intcrests and pur- 
poses, and under and subject to the powers, provisions, limitations, declarations and 
agreements, hereinafter declared, that is to say : 

First. The rents and fruits of said property to be applied to the payment of 
the costs and charges of administration ; to the payment of the draft and notes 
given by Watson to the judgment creditor of James and wife, as aforesaid, and 
of all interest, costs and charges thereon; and ‘to the payment of the debt to 
Quitman & McMurran. 

Second. The said Watson shall have the lawful title of the property, and may, 
at any time sell the whole or any portion of the same, on such terms as he may 
deem expedient, and apply the proceeds to the payment of any of the above speci- 
fied debts and charges; provided the surplus of said proceeds be re-invested in 
other real or personal estate, to be settled upon Mrs. James and her children, as 
hereinafter provided. 

Third. The said Watson to have “ full and absolute power of control, manage- 
ment and disposal, by sale, exchange, and removal out of this (Mississippi) into 
any other State, of all or any part of said real and personal property, at any and 
all times, before full payment of all the debts and charges aforesaid. 

Fourth and lastly : “ Upon trust that after the payment and satisfaction of all 
of said costs, charges, expenses, draft, notes, debt and interest, the said Watson, 
his heirs and assigns, shall, by good and sufficient assurances, settle and convey 
all the above described real and personal property, with the avails and increase 
thereof, which may then be held by him and undisposed of, as herein before pro- 
vided, “ upon and to the said Mary H. James, for and during her natural life, so 
that she may take, enjoy, and dispose of the clear income and product thereof to 
her own separate use and benefit, until her death ; and after her death, upon and 
to her children then living, and the descendants of such as may then be dead, to 
take as purchasers, and according to the statute of descent and distribution of 
the State of Mississippi, to be had and held by said children and descendants, 
their heirs and assigns, forever.” 

This instrument cannot have the effect of avoiding a Louisiana contract made 
by Watson, as owner of slaves which were, at the time of making such contract, 
had been for many years previously, and still remain within the territorial limits 
of this State. 

The title of the judgment debtors, James and wife, in the slaves sequestered in 
this suit, was acquired by Watson, at the judicial sale of the 9th February, 1848, 
for a bona fide price paid by him. 

The agreement of Watson with those judgment debtors, made on the 15th 
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February, 1848, six days after the said judicial sale, did not divest the title out 
of Watson ; still less, did it reconvey the title to James and wife. On the con- 
trary, all the attributes of ownership, the powers of administering, of removing, 
of alienating, are reserved to Watson. There is not, in this agreement, even a 
contemplation of a prospective or contingent conveyance of the property by Wat- 
son to James and wife; but. merely of an eventual settlement, and by another 
trust deed, of the fruits of the property, upon Mrs. James during her life : the 
ultimate beneficiaries being the children of Mrs. James who shall survive her, and 
the descendants, surviving her, of those of her children who shall have died be- 
fore her. 

The power of alienation in Watson, necessarily included the power of mort- 
gaging the negroes in question. 

It is, therefore, adjudged and decreed, that the judgment of the District Court, 
so far as it regards George S. Sawyer, the appellant, be reversed; and it is fur- 
ther decreed, that the appellant, George S. Sawyer, recover of the appellee, John 
P. Watson, eight thousand one hundred and thirty-eight dollars, with interest at 
the rate of eight per cent. per annum, from the 4th June, 1855, until paid, and 
costs in both courts ; and that the slaves specified in the act of mortgage passed 
before William Beatty, Notary Public in the parish of Pointe Coupée, on the 
4th June, 1855, being the same slaves sequestered in the suit of John P. Watson 
v. Joshua James and wife, and also seized under executory process in the suit of 
George S. Sawyer v. John P. Watson, in the District Court of Madison Parish, 
be seized and sold to satisfy this judgment. . 

Lanp, J., absent. 


Ciry or New Orteans v. Conerecation Dispersep or Jupau. 


Full eflvct is given by the Supreme Court to evidence received in the inferior courts without objection. 
The party against whom evidence is offered, the introduction of which might ‘be resisted, must 
object at the time it is presented, and if his objections are overruled, take a bill of exceptions. 

By the Act of 1856, a distinction is made between that property, belonging to charitable institutions, 
which is in use for the purpose of exercising the charitable objects of the institution,—as for 
instance, the asylum; and that other property belonging to the association yielding revenues 
to its coffers. The former is exempt from taxation, while the latter has not the benefit of this 
exemption. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
A W. O. Denégre, for plaintiff. Hyams, Labatt & Jonas, for defendant and 
appellant. 

Voorutrs, J. The defendants, being sued for city taxes for the years 1856 

“and 1857, resist the plaintiff’s demand on the ground that theirs is a charitable 
institution, and that their property is, by statute, exempt from taxation. 

There is, in the record, an exception filed to the mode of bringing this suit, 
and an answer on the merits; but the exception came up for trial at the same 
time as the cause on the issue joined. The defendants, then, have not waived 
their plea by filing an answer. They insist upon the following points, to-wit : 

lst. That the plaintiff has failed to show the published list, as required by law, 
during the fifteen days, and no secondary evidence can be premitted to supply it ; 

that is the citation. 


v. 
JAMES. 
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2d. That the bills have not been lodged in suit by the officer designated by 


Jupan Coxare’s. law to initiate legal proceedings. 


As regards the first point, the defendants have no right now to complain of the 
reception of secondary evidence, inasmuch as they have not taken a bill of excep- 
tion to the ruling of the District Judge. It is the settled practice of this court 
to give full effect to evidence received in the inferior courts without objection, 
The party against whom is offered evidence, the introduction of which might be 
resisted, must object at the same time it is presented, and, if his objections are 
overruled, take a bill of exceptions. 

The 10th section of the Act of 1856, p. 159, provides: “ that on the 2d Mon- 
day of May of each year, the Treasurer shall put in suit in a court or courts of ~ 
competent jurisdiction, all unpaid bills for taxes levied upon property assessed in 
their several Districts, and all bills for taxes levied upon property shall contain a 
description of said property, as set forth in the assessment rolls.” 

An inspection of the bills sued upon shows that the City Treasurer has, in 
compliance with the above section of the City Charter, initiated the present pro- 
ceedings ; and that he has done so with the assistance of the Assistant City 
Attorney. The objection taken on that score was, consequently, unfounded. 

Previously to the passage of the Act of 1856, the city authorities could not 
tax property belonging to charitable institutions. Act 21st March, 1850; Cuy 
of New Orleans v. Poydras Asylum, 9 An. 584. 

The Act of 1856 exempts from taxation “ every poor-house, alms-house, ceme- 
tery, house of industry, and every house belonging to a company incorporated 
for the reformation of offenders, or for the refuge of the poor, and the several lots 
and grounds whereon such houses are situated, together with the furniture be- 
longing to the same, and all halls or edifices of Masonic, Odd Fellows, and other 
charitable societies.” Session Acts 1856, p. 147, 240, No. 4. 

Under the provisions of this law, the city of New Orleans can tax certain 
property belonging to charitable associations ; but there is a distinction to be 
kept in view. The property which is in use for the purpose of exercising the 
charitable purposes of the institution,—as for instance, the asylum,—is exempt 
from taxation ; whilst other property belonging to the association, yielding reve- 
nues to its coffers, have not the privilege or benefit of this exemption. 

The property, upon which the defendants deny the right of the plaintiff to im- 
pose a tax, is the block of stores on Canal Street, known as the Touro Buildings, 
forming the corner of Bourbon and Canal Streets, and occupied as an extensive 
dry goods establishment, at the yearly rent of $5,500. These are used for the 
support of the synagogue and its charities towards unfortunate persons of the 
Jewish persuasion. It is evident, then,—keeping in view the distinction laid 
down upon this subject,—that this property, although free from taxation pre- 
viously to the Charter of 1856, has since become subject to be taxed by the mu- 
nicipal authorities. 

Judgment affirmed. 

Lanp, J., absent. 
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Bertranp Satroy v. Wa. T. Leonarp et al. 


In a suit to recover damages on account of a seizure made without any warrant in law—Held ; That 
* the plaintiff, having in vain endeavored to obtain the original writ of seizure, was authorized to 
prove, by secondary evidence, its issuing and the action of the Constable under it. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
G. & C. E. Schmidt for plaintiff and appellant. G. A. Breaux, for defen- 
dant. 

Derren, J. We think with the District Judge, that the seizure in this case 
was made without any warrant in law, and that the defendants are, consequently, 
responsible to the plaintiff for the losses sustained by him. 

The evidence objected to by the defendants was properly received, 1st, because 
the defendants must be viewed as mere trespassers; 2d, because the plaintiff 
having in vain endeavored to obtain the original writ of seizure, was authorized 
to prove, by secondary evidence, its issuing and the action of the Constable un- 
der it. 

The District Judge only allowed certain items of the account, to the amount of 
$170, and refused to allow the others, considering that their value was not esta- 
blished ; he also refused, for the same reasoa, damage for the rent lost by the 
plaintiff in consequence of the seizure. 

The whole account, under the peculiar nature of the case, was sufficiently 
proved by the witness, Greneauz, and besides, the value of some of the rejected 
items was established by other witnesses. We will, therefore, add the excluded 
items, by taking the lowest estimates, as follows : 16 decanters $16, 13 demijohns 
$9 66, sugar-bowl $2 50, 1 glass jar 50c., 1 lemon squeezer, 50c., 5 waiters $2 50, 
34 tumblers $2 75, 9 wine glasses $1 13, 3 dozen spoons $3 50, 1 hammer 50c., 
21 billiard cues $16 66, 5 billiard balls $5, 3 tables $6, 1 large screen $10, 
1 camphene can 75¢e.—in all $77 95. Wealso think that the plaintiff lost at 
least one month's rent, hy reason of the seizure, that is to say, $60. 

It is, therefore, ordered, that the judgment of the lower court be reversed and 
set aside ; and it is farther ordered, adjudged and decreed, that the writ of injune- 
tion issued herein be perpetuated, and that the defendant, G. W. Simpson, Con- 
stable of the Second Justice’s Court of New Orleans, deliver to the plaintiff all the 
property seized by him, as described in the opinion of the District Judge and in 
our opinion, in the condition and order in which the same was when seized, other- 
wise that the said Constable, and Wm. T. Leonard and Wm. A. Leonard, be con- 
demned in solido to pay to the plaintiff the sam of two hundred and forty-seven 
dollars and ninety-five cents. It is farther ordered, that the said defendants be 
condemned in solido to pay to the plaintiff, as special damages, sixty dollars, with 
costs in both courts. 
Lanp, J., absent. 
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Lanetey & Kinxeap v. J. H. Burrows & Co. 


The curator ad hoc appointed to defend a non-resident has the right of appeal. 

The 2d section of the Act of 1855 authorizes commissioners, appointed in other States by the Governor 
of the State of Louisiana, to take the acknowledgment and proof of any deed, mortgage, &c.; and 
the Sth section gives to all acts thus acknowledged the force and effect of authentic acts executed in 
this State. The commissioners are thus vested, by express provision of law, with all the powers of 
our Justices of the Peace and Notaries. Where an act of sale, mortgage, assignment, &c., is passed 
before a commissioner, therefore, it requires two witnesses in order to make it authentic, otherwise 
it is an act under private signature. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 

C. A. Taylor, for plaintiffs. J. H. Maybin, for defendants and appel- 
lants. 

Durret, J. The plaintiff obtained an order of seizure and sale, of real pro- 
perty situated in New Orleans, on the following documents, to-wit : Ist, a note 
of $5000, subscribed by the defendants in Cincinnati, November 22d. 1854, pay- 
able one year after date to the order of Lemuel J. Webster, at his office in the 
city of New Orleans, with interest from date at six per cent., and endorsed 
“without recourse pay to the order of Langley & Kinkead (signed) L. J. Webs- 
ter ;” 2d, a deed of mortgage, in the common law form, executed on the same 
day, 22d November, 1854, by said defendants, in favor of said Webster, his heirs 
and assigns, to secure the above note, which is fully described in the deed ; 3d, 
the following act of transfer from L. J. Webster: “ For value received from 
Lewis W. Langley and J. D. Kinkead, partners doing business under the firm and 
style of Langley & Kinhead, I hereby assign and transfer to them all my right, 
title and interest in and under the foregoing mortgage, and in and to the property 
therein described, and in the debt designed to be secured thereby ; but the assign- 
ment and transfer are made expressly without recourse to me in any event.” The 
mortgage act is signed by the mortgagors and two witnesses, and the act of 
assignment is signed by the transferrer and two witnesses; and hoth acts were 
acknowledged before the Commissioner of the State of Louisiana in the State of 
Ohio ; said Commissioner being at the same time one of the subscribing witnesses 
to the original acts. The acknowledgments are simply attested by the signature 
of the Commissioner, or in other words, the acts were signed and acknowledged 
before one witness and the Commissioner. The defendants, who are non-residents, 
are represented by a curator ad hoc ; he took a rule on the plaintiffs to show cause 
why the order of seizure and sale should not be set aside and annulled, and the 
petition dismissed, among other reasons, because the documents under which the 
writ issued are not in an authentic form. 

The District Judge overruled the motion. 

It is contended by the plaintiffs that the acts accompanying the petition for the 
seizure and sale are authentic acts, and were so declared by an Act of the Legis- 
lature approved March 9th, 1855, p. 44, entitled “ An Act to provide for the 
taking of testimony, the acknowledgment of deeds, &c.,” which act is a reénact- 
ment of the Acts of 1838, p. 55, and 1840, p. 80; and also that the curator is 
not in law authorized to take an appeal. The right of appeal cannot be serious- 

ly questioned. Bach v. Ballard et al., 13 An. 487 ; 12 R. 457. 
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As to the first point, the 2d section of the Act of 1855 authorizes Commis- 
sioners, appointed in other States by the Governor of the State of Louisiana, to 
take the acknowledgment and proof of any deed, mortgage, &c.; and the 8th 
section gives to all acts thus acknowledged the force and effect of authentic acts 
executed in this State. Thus we may conclude, that those Commissioners are, by 
express provision of the law, vested with all the powers of our Justices of the 
Peace and Notaries; and as an authentic act of sale, mortgage, assignment, &c., 
is an instrument executed, or acknowledged, before a Notary and two witnesses, 
it necessarily follows, that the documents produced by the plaintiffs are acts un- 
der private signature, and, therefore, insufficient to authorize an order of seizure 
and sale. C. P. Arts. 732 and 733. 

It is, therefore, ordered, that the judgment of the District Court be reversed ; 
and it is further ordered, adjudged and decreed, that the order of seizure and sale 
herein issued by the District Judge be set aside and annulled, and that the peti- 
tion of the plaintiffs be dismissed, at their costs in both courts. 

Lanp, J., absent. 


Evekne Bazercue v. Anrorerre Favucnevx and Marurev Roserr. 


Where a suit was instituted against a party individually and as tutor of his minor children, and judg 
ment rendered in his favor in this double capacity, and upon appeal, the bond was only executed in 
his favor individually—Held : That the appeal ought to have been taken against him in both capaci 
tics, otherwise the minors are noi parties to the same. 


PPEAL from the Dist. Court of the Parish of St. John the Baptist, Duffel, J. 
G. LeGardeur, for plaintiff and appellant. Berault & Legendre, for defen- 
dants. 

Merrick, C. J. There is a motion to dismiss the appeal in this case, on two 
grounds, viz : 

That the appellant has acquiesced in the judgment, by voluntarily executing 
the same; and that no appeal bond has been executed in favor of the natural tu- 
trix representing the minor defendants. 

On the second ground we observe, that the bond is only executed in favor of 
Madame Faucheux, widow Robert, in her individual capacity, although the judg- 
ment is also in her favor as tutrix to her minor children. 

It is contended by the learned counsel for the defendant, that the appeal to this 
court has followed the citation in the lower court, which was addressed to the 
defendant, Madame Robert, in her individual capacity, &c.; that if the minors are 
not parties to the appeal, then they were not parties to the suit in the lower 
court, and the appeal was well taken. The fact, however, is, that the prayer of 
the petition was that she should be made a party defendant in both capacities. 
She answered, and formed her reconventional demand in both capacities, and had 
judgment thereon accordingly. The appeal ought to have been taken against 
her in both capacities. The minors, therefore, have not been made parties to the 
same. Crawford v. Alexander, 14 An. 708. 

It is, therefore, ordered, adjudged and decreed by the court, that the appeal in 
this case be dismissed at the cost of the appellant. 

Lanp, J., absent. 
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Wipow James Hacan v. James GrimMsHAw. 


In the partition of a succession, where there are minor heirs, if they have opposite interests to each 
other, although represented by the same tutor, there shouid be appointed to each of them a special 
tutor, or tutor adhoc. Butin a partition by roots, where the minors form but one root, their 
interests inter se do not clash, but on the contrary, are alike, and the necessity for the appointment 
of special tutors does not then arise. . 





PPEAL from the Second District Court of New Orleans, Morgan, J. 

G. LeGardeur and H. D. Ogden, for plaintiff. Duncan & McConnell, for 
defendant and appellant. 

Voorutges, J. The plaintiff became the purchaser of property at a sale, made 
for the purpose of effecting a partition between the heirs of Widow Euphémie 
Labranche, deceased. 

There were six children, the sons and daughters of the deceased, and her grand- 
children, in representation of their deceased father, Hermogéne Brown,—in all 
seven roots. 

In the action of partition, the grandchildren were represented by their tutor, 
Chastant. 

The plaintiff subsequently sold the property so purchased to the defendant, 
James Grimshaw ; but, as the latter conceived that these minors ought, in law, 
to have been represented by special tutors, or tutors ad hoc, it was stipulated in 
the deed of sale that : “ the said vendor does not only warrant and defend the 
said property against the claim and claims of said minors and each of them, but 
she here specially binds and obligates herself to have the interest of said minors 
in the property now sold, forthwith legally divested and conveyed to the present 
purchaser, free of all charge or additional price, than herein expressed as the 
consideration of the present sale; and for the particular security of said pur- 
chaser for the fulfilment of this obligation, it is hereby specially agreed and cove- 
nanted that the note of $5000, payable six years after date, furnished by the 
said purchaser in payment, as aforesaid, shall remain in the custody of the under- 
signed Notary, until the full performance of said obligation shall have been exe- 
cuted to the satisfaction of said purchaser ; and if the same shall not be accom- 
plished before said note becomes due, then the same, without accumulation of 
interest, is to remain unpaid until the said obligation shall have been duly exe- 
cuted.” 

The plaintiff brought this suit, praying to be put in possession of the note of 
$5000. She states in her petition, that the stipulation made in the deed, in rela- 
tion to the alleged defect in the title to the property transferred, was the result 
of an error of law,—for that the proceedings in the partition were regular, there 
being no necessity, in such cases, for the appointment of special tutors, or tutors 
ad hoc. 

The Civil Code, Art. 1291, provides that : “If there are several minors, who 
have opposite interests in the partition, and who have the same tutor or curator, 
there shall be appointed to each of them a special tutor, whose functions shall 
cease as soon as the partition is terminated.” 

The test is, whether the minors have interests opposed to each other's, although 
represented by the same tutor. It is evident that, in a partition by roots, where 
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the minors form but one root, their interests inter se do not clash, but, on the Hucan 
contrary, are alike ; and that the necessity of the appointment of special tutors Gunawaw. 
does not then arise. Such is the ruling of this court on this point in the case of 
the Succession of Aguilard, 13 An. 98. 
The defendant cannot consider himself exposed to an eviction, at the suit of the 
minor children of Hermogene Brown, deceased : his title, in that respect, is per- 
fect. The plaintiff is, consequently, entitled to the possession of the note in ques- 
tion ; but, under the special stipulations of the contract to hold the purchaser 
free of all charge or additional price, the former must pay the costs. 
It is, therefore, ordered and decreed, that the judgment of the District Court 
be amended, by disallowing to the plaintiff the costs of the District Court; and 
that, in other respects, the said judgment be affirmed,—the plaintiff and appellee 
paying the costs of appeal. 
Lanp, J., absent. 4 
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Weaver v. Matuor and others. 


An Act cannot govern the decision of a case which is based upon a contract made prior to the passage 


of the Act. 
There is nothing in the Act of March 2d, 1860, in conflict with Article 8 of the Civil Code, the latter is ‘ 
therefore unrepealed and in force, upon the subject-matter of the former statute. <4 


By the Act of 1855, p. 352, the right to the repetition of usurious interest paid is limited to one year. 


PPEAL from the Sixth District Court of New @rleans, Howell, J. : qi 
T. A. Bartlette, plaintiffs. Race & Foster, for defendants and appellants. 

Bucuanan, J. Plaintiff sues, as holder of a draft dated New Orleans, July 
26th, 1859, for $800, payable five months after date, drawn by U. C. Briggs 
upon and accepted by E. Price & Co., in favor of J. Maillot & Co., by whom it 
is endorsed. ' 

The defendants, the drawers and endorsers of this draft, plead*that about two 
years since, plaintiff made a loan of eight hundred dollars to defendant, Briggs, 
for which he received usurious interest ; that Briggs’ notes or drafts for this loan 
were renewed from time to time upon usurious interest paid, (amounts and dates 
not recollected, with the exception of the two last renewals, which were a draft 
at four months, from March 30th, 1859, on which $80 were paid as interest— 
and the draft now in suit, on which $160 were paid as interest.) 

The answer further avers that the sums paid from first to last as interest. upon 
this loan and its several renewals, amount to fully the sum of $800, the original 
amount of the loan. The defendants pray that said payments be imputed to the 
capital of the loan, and that there be judgment in their favor. 

This answer was admitted on trial to contain a true statement of facts. But 
the court being of opinion that the only sums declared to have been paid within 
twelve months past for usurious interest, being two hundred and forty dollars, no 
more could be recovered back by defendants, under the statute of 1844. 

Judgment was rendered for $560,—the face of the draft less $240,—and for 
legal interest on that sum from the day of protest. 

Defendants appeal, claiming that the debt is discharged in full, as shown by 
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the admissions ; and plaintiff answers the appeal, claiming that the judgment be 
amended in his favor, by allowing him the full amount of his demand. He relies 
upon the Act of 1856, p. 130, also upon the Act relative to the rate of interest, 
approved March 2d, 1860, Session Acts, p. 41. 

We are of opinion that the Act of 1860 cannot govern the decision of this 
case, which is based upon a contract made prior to the passage of said Act. The 
Civil Code, Art. 8, declares that a law can only prescribe for the future ; that it 
cannot have a retrospective operation. We find nothing in the Act of March 2d, 
1860, in conflict with this provision of the Code. The iatter is, therefore, unre- 
pealed and in force, upon the subject-matter of the former statute. 

The present case is very similar to that of Crane v. Beatty, lately decided ; in 
which case we gave a cohstruction of the statute of March 20th, 1856, relative 
to the rate of interest. 

The only point of difference in this case is, that the limitation 0’ one year 
enacted in the Act of 1855, p. 352, for the repetition of usurious interest paid, is 
a bar to the recovery of all but $240 of that paid in the present instance. 

Judgment affirmed, with costs. 

Lanp, J., absent. 


A. G. Manovuvrier v. N. D. Marve. 


Where the evidence of a deputy notary was introduced to explain a certificate of protest, and its 
admission was objected to—Held : That, where the verity of the certificate is assailed, it is legitimate 
to use the statements of this witness to rebut the charge. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Clarke & Bayne and A. W. Jourdan, for plaintiff. Waples & Eustis, for 
defendant and appellant. 

Voorutrs, J. This case presents a question of fact on the merits,—the truth 
or falsity of the Notary’s certificate of protest. 

The certificate states that the notice of protest to the endorser, who is defen- 
dant in this cause, was served by delivering the notice “ to his nephew in his domi- 
cil, he not being in.” 

Josiah Marvel, the only nephew of the defendant, as stated in the record, denies 
having received the notice of protest. And it appears that Scriber, the only 
white person living at the time in the house, says that no document of the kind 
was ever served upon him. His testimony further discloses that there was a Ger- 
man living on the defendant’s premises about that time. 

Although the above evidence is positive as to the fact that the notice was not 
served upon the defendant’s nephew, yet, it does not strictly follow that, admit- 
ting the error in this respect, the notice was not served at all at the domicil, upon 
some one who happened to be there. The deputy Notary, who made the service, 
says: “I do not recollect the individual, but I saw some one in the house; and 
I think he said he was the nephew of Marvel; and I reported the same to 
Mr. Cenas. I was very often in the habit of making my reports directly to Mr. 
Cenas. It was between nine and 11 or 12 o’clock when I served the notice.” 
The only uncertainty which the evidence leaves in the matter is not as to the 
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fact of notice having been made at the domicil, but as to the person to whom the 
paper was handed. 

The defendant, however, contends that the deputy Notary’s evidence was inad- 
missible to contradict or explain the certificate of protest; but, inasmuch as the 
verity of this document was assailed, it was perfectly legitimate to use this wit- 
ness’ statements to rebut the charge. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 

Lanp, J., absent. 
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Tueornitvus Freeman v. His Creprrors. 


Where a party obtains judgment against his debtor previous to his surrender, and has the same 
recorded after his debtor has obtained a stay of proceedings, such registry of the judgment does not 
give him amortgage. His rights, in that respect, are fixed by the surrender, although his judgment 
has not been carried on the bilan. 

Where such a creditor has not been a party to the proceedings by which property seized and sold was 
subjected to the payment of the claims of other creditors, he cannot claim to be paid by preference 
out of the funds or proceeds so realized. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Clarke & Bayne, for appellant. Mott & Fraser, for appellees. 

Voorutss, J. John Valentine, in his capacity of executor of the estate of 
Whiting Valentine, deceased, filed a third opposition, claiming to be paid by 
preference out of funds in the Sheriff's hands, realized at the suit of other credi- 
tors of the insolvent, Theophilus Freeman. 

Valentine obtained his judgment against Freeman previously to the latter's 
surrender, and had the same recorded some time after his debtor had obtained a 
stay of proceedings. It appears that subsequently, on an ex parte proceeding, in 
the absence of Valentine, this inscription was erased. 

The rights of the seizing creditors, George W. Dunbar, administrator, and the 
Bank of Kentucky, arise under a different state of facts. They had their judg- 
ment recorded subsequently in date to the registry of Valentine’s ; but they seized 
property in the name of third persons, who enjoined the proceedings. These 
creditors thereupon asked the revocation of their adversaries’ titles, on the alleged 
ground of fraud and simulation, and carried a successful litigation in both the 
District and Supreme Courts. The Sheriff sold the property in question, and 
the proceeds of this sale form the object of the present controversy. 

With regard to Valentine, it may be stated at once that the registry of his 
judgment after the stay of proceedings in the insolvent estate of the common 
debtor, does not give him a mortgage. His rights, in that respect, were fixed by 
the surrender, although his judgment had not been carried on the bilan. Further- 
more, as he was not a party to the proceedings, by which the property seized and 
sold was subjected to the payment of the claims of the Bank of Kentucky and of 
G. W. Dunbar, administrator, he cannot now claim to be paid by preference ont 
of the funds or proceeds so realized. C. C. Art. 1792; Decuir v. Veazey et als., 
8 An. 453. 

Judgment affirmed. 

Lanp, J., absent. 
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Gasparp Dipter v. Jean Avec. 











Where plaintiff sought to hold defendant liable for moncy lent, and defendant's books were offered in 
evidence, in which all the entries were made by plaintiff, as his‘book-keeper, during defendant’s 
absence from the country—Held : That unless defendant objected to the entries on his return, and 
had his books corrected by counter entries, he will be presumed to have acquiesced in those made, 
and they will bind him 

Where money has been expended in carrying on another person’s business, he is bound to account for 

the same, although some other party may have held his power of attorney. 
































PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Handlin & St. Paul, for plaintiff. C. De Choisel, for defendant and appel- 
lant. 

Merrick, C. J. The certificate of the clerk shows that the books, or extracts 
from the books of the defendant have not been furnished, and are omitted from 
the record. 

The record contains two bills of exception: one to the admission in evidence 
of defendant’s books, kept by plaintiff as his book-keeper, during his (defendant's) 
absence in France, to charge him with money lent; the other, to the rejection of 
defendant’s witnesses to prove negligence on the part of plaintiff. 

We do not understand the defendant to insist upon the last bill of exception in 
this court, inasmuch as he says the same facts were afterwards admitted by plain- 
tiff in his answers to interrogatories on facts and articles. 

As to defendant's books, it is true that the entries were all made by plaintiff, 
and at a time when the defendant was absent. But the plaintiff was employed 
to keep the books, and they were not the less defendant’s books because the en- 
tries were made by a clerk. The defendant had the right, on his return, to ob- 
ject to any entries which were erroneous, and to have his books corrected by 
counter entries. Not having done so, he is presumed to have acquiesced in those 
made, and they bind him as in the case of the rendition of an account by an 
agent, which is received without any objection, within a reasonable time, by the 
principal. 14 An. 398, 4 An. 197. 

The money having been used in defendant’s business, he is bound to ac- 
count for the same, although apvother may have held his power of attorney. 
C. C. 2278. 

As the defendant has failed to bring up the extracts from his books of account, 
we cannot pass upon the merits. 

Judgement affirmed. 

Lanp, J., absent. 
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ALEXANDER Norton v, Mark Srer.ine. 


The foreign debtor is entitled to avail himself of our laws of prescription, just as though he had always 

i been subject to the jurisdiction of our courts. 

Tt Where there is no allegation or proof that the foreign debtor had changed his domicil, and that the 

| same was unknown to the creditor, or that the creditor could not, on account of some other obstacle , 
have instituted an action at the domicil of the debtor, the maxim, contra non valentem agere non 
currit prescriptio, will not apply. 4 

Whatever may be thought of the policy of the law, the courts have no power except to enforce it. ’ 


PPEAL from the Sixth District Court of New Orleans, Howell,.J. 

Lacey & Woolridge, for plaintiff. Whittaker & Fellows, for defendant 
and appellant. 

Merrick, C. J. It is not clear that the District Judge erred on the questions 
of fact submitted to him. 

The main defence to the action is the prescription of three years as against an 
open account. The indebtedness is alleged to have been incurred in 1851, for 
receiving, storing and forwarding railroad iron at Cairo, in the State of Illinois. 
The plaintiff attempted to commence suit by attachment in February, 1855, but 
was unsuccessful in making a seizure. Service of petition and citation were not 
made on defendant until May, 1858. The petition filed in 1855 describes the 
plaintiff as residing in this city, and the defendant as a resident of Pennsylvania. 

The plaintiff contends that the maxim contra non valentem agere non currit 
prescriptzo, is applicable to his case. He had judgment in the lower court and 
defendant appeals. 

We think the plea of prescription of three years under the Act of 1852, p. 90, 
sec. 1 and 2, ought to have prevailed. 

The account sued on is an open account, if not a merchant’s account, and is i 
thus covered by the statute. 

The statute of 1848, p. 60, had reference to absent creditors, it is true, but 
even at that time there was no law which excluded the absent debtor from the 
benefit of the laws relative to prescription. C. C. 3487. 

The law of 1848, partially at least, removed the incongruity of placing foreign 
creditors on a better footing than our own, whilst the foreign debtor was entitled 
to avail himself of our laws of prescription, the same as though he had always 
been subject to the jurisdiction of our courts. 

There is no allegation or proof that the defendant has changed his domicil and 
that the same was unknown to plaintiff, or that the plaintiff could not (on account 
of any other obstacle) have instituted an action at the domicil of the debtor. 
There is, therefore, no room for the application of the maxim relied upon by 
plaintiff. Whatever may be thought of the policy of the law, the courts have no 
power except to enforce it. 14 An. 418. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and that there be judgment in favor 
of the defendant, and against the plaintiff’s demand, and that the plaintiff pay 
the costs of both courts. 

Lanp, J., absent. 
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The conventional subrogation must be made at the time of the payment. 
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Epwarp W. Sewati v. Annie G. Howarp. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 

Durant & Horner, for plaintiff and appellant. Lea & Marr and 4. G. 
Brice, for defendant. 

Merrick, C. J. This suit is brought to recover of the defendant, the wife of 
Thomas H. Howard, the amount of four promissory notes, executed by her with 
the authorization of her husband. 

There was judgment in favor of the defendant, as in case of a nonsuit, and 
plaintiff appeals. 

The defendant has filed an answer to the appeal, and prays that she have final 
judgment against the plaintiff, cancelling the mortgages executed by her in favor 
of the plaintiff. 

Interrogatories were propounded by the plaintiff to the defendant in order to 
prove that the consideration of the notes sued on enured to the benefit of the 
separate estate of the defendant. Her answers negative the interrogatories. 13 
An. 546; 14 An. 15. 

Two of the notes sued on, being for $500 each, were given as part of the price 
of certain property claimed by the wife as her paraphernal property. 

As to these two notes, it is made a question, whether plaintiff bought them, or 
if he did not purchase them, whether he did not pay them with a legal or conven- 
tional subrogation. 

The proof shows that he paid the notes. He acquired no conventional subroga- 
tion, because he took no such subrogation at the time of the payment. C. C. 
2156. There could be no legal subrogation, because, (in the absence of 
defendant’s answer, which was rejected at the instance of plaintiff,) there is no 
proof that plaintiff had a valid mortgage upon defendant’s property for any 
amount. The answers to interrogatories on facts and articles show, that the 
supposed mortgage relied upon by plaintiff had no existence as such, and hence, 
that he is not a creditor who can claim a legal subrogation in the sense of Article 
2156, C. C. 

As the judgment must be affirmed, we do not deem it important to consider 
the other questions raised by the defendant and appellee. It is sufficient to 
remark, that we do not think, under the circumstances, that the judgment ought 
to be amended in favor of the appellee, so as to bar the plaintiff’s action. 

Judgment affirmed. 

Lanp, J., absent. 
































NEW ORLEANS, JUNE, 1860. 


Berry Warresives v. H. P. McGraru. 


Where an action was brought to recover on a note given by the defendant, to make up a loss, as a 
partner of the plaintiff and others in a faro banking game—Held: That such an association is not 
only against good morals, but highly criminal, and courts of justice are not open to litigation of that 
kind. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Foute & Clinch, for plaintiff. Hart & Martin for defendant and appellant. 

Durret, J. This is an action by the payee against the maker of a lost note 
for its payment. The execution of the note, and its destruction by fire are 
proved. 

The defence is, that the note was given for a gaming transaction. 

Skaggs, plaintiff’s witness, declared, on his cross-examination, that he, the par- 
ties to the suit, and a brother to the plaintiff, formed an association to carry on, 
as bankers, a faro game, which lasted about two months; that the loss of the 
bank in this game was near fifteen thousand dollars Witness adds: “I settled 
up my portion of the loss next morning, and advanced a portion of McGrath’s 
loss; for the balance of his loss, McGrath gave his note to Berry Whitesides for 
twelve hundred and fifty dollars, being the sum alleged to have been advanced by 
Wm. Whitesides, for his account. The plaintiff was interrogated on facts and 
articles, and so far corroborates the testimony of his own witness, as to admit 
that “ the consideration was partly for money loaned by me to the defendant, and 
partly for a mutual claim held by E. H. Skaggs and myself.” It is true that he 
states, in answer to the second interrogatory, that the note “ was not given in 
settlement of a gaming transaction between myself and defendant” ; but this was 
not enough, he should, in answer to the 3d interrogatory, have stated the nature 
and character of the settlement which left him a balance, and the object for which 
the money had been advanced by him. The impression left on our minds, after 
reading the answers of the plaintiff, the testimony of Skaggs, and comparing the 
two together, is that the note was given by the defendant to make up his loss, as 
a partner of the plaintiff and others, in a faro banking game ; and as it was within 
the power of the plaintiff to dispel any vestige of doubt, his failure to do so pre- 
cludes a recovery. 

The association was not only against good morals, but highly criminal. Revised 
Statutes, p. 151, sec. 96. Courts of Justice are not opened to litigations of this 
kind. 

It is, therefore, ordered, that the judgment of the lower court be reversed, and 
that the demand of the plaintiff be rejected, with costs in both courts. 

Lanp, J., absent. 
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Grauam & BoyLe v. UnpeRwoop.—Paut Juce & Co., Intervenors. 


The right of the master of a vessel to sell the cargo, in case of necessity, for the benefit of all con- 
cerned, recognized in certain cases by the commercial law, for the benefit of navigation, is an excep- 
tion to the general rule contained in Article 2427 of oar Code, and must be strictly construed. 

Where a cargo is sold without such a necessity as will justify the sale, it-is'an act of barratry on the 
part of the captain, and confers no title upon the purchaser. 


PPEAL from the District Court of the Parish of Jefferson, Burthe, J. 
Bonford, Singleton & Clack, for plaintiffs. Durant & Hornor, for defendant 
and appellant. Michel & Koontz, for intervenors. 

Bucnanan, J. A flatboat loaded with staves consigned to plaintiffs, got 
aground upon a bar in the Mississippi. She was unloaded, and her cargo piled 
up on the bar; in which condition it was sold by the master of the flatboat to 
defendant. 

The law as to the right of the master to sell the cargo, in case of necessity, for 
the benefit of all concerned, is laid down in 19 La., pp. 42. 49 and 54. 

This right, recognized in certain cases by the commercial law, for the benefit 
of navigation, is an exception to the general rule contained in Article 2427 of 
our Code, and must be very strictly construed. 

The circumstances of the present case do not disclose that urgent necessity 
which alone would have authorized the sale of this flatboat and her cargo of 
staves, under the authorities ; but the contrary. he sacrifice of this property, 
for one-fourth of its value, was an act of barratry on the part of the master of the 
flatboat which conferred no title upon the purchaser. 

Judgment affirmed, with costs. 

Lanp, J., absent. 


Agnes A. Ouiver v. Tuomas F. Brace. 


Where a party, not interested in the payment of a note, either as endorser or surety, takes it up 
at maturity, without obtaining a conventional subrogation to the rights of the holders, he is not 
legally subrogated to those rights, and the indebtedness of the maker is, in law, extinguished by the 
payment. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
A Ronford, Singleton & Clack, for plaintiff. Whittaker & Fellows, for defen- 
dant and appellant. 

Bucnanan, J. Mrs. Oliver sued Bragg, in June, 1859, as administrator of 
her husband, who died in that year, upon three notes of Bragg, to his own order, 
dated 28th January, 1854, and payable 6, 12 and 18 months after date. 

These notes were given in part payment of a lot and improvements purchased 
by Bragg of Baquié on the day of their date. 

The defence is, that Bragg was clerk of Oliver, who had taken up the said 
notes for his account, and had promised to cancel them—which he was prevented 
from doing ouly by sudden death. 
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In support of this defence, defendant has offered four witnesses, men of respecta- 
bility and good standing in the community, who were intimate with the deceased, 
G. B. Oliver, in his lifetime, and who prove his declarations made to them indi- 
vidually, at various times, in relation to these notes, to the effect that the same 
had been paid by Oliver for Bragg, to the discharge of the latter, and without 
any intention of seeking reimbursement of the same. 

This testimony is corroborated by the acts of Oliver, in retaining the notes in 
his hands, without making any demand of payment or reimbursement from Bragg, 
until his death, which occurred several years after the maturity of the last of the 
notes. 

It is also corroborated by the fact, that Mr. Oliver took no conventional subro- 
gation of the rights of Baquié or Toulmé, the holders of the notes, at maturity ; 
and he was not legally subrogated to those rights, for he was in no manner bound, 
as endorser or surety, for the payment of the notes. 

The indebtedness of Bragg upon the notes, is thus seen to have been, in law, 
extinguished by the payment made by Oliver. 

It is, therefore, adjudged and decreed. that the judgment of the District Court 
be reversed, and that there be judgment in favor of defendant and appellant, with 
costs in both courts. 

Lanp, J., absent. 
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Srate or Lovurstana v. James McDavin. 


The exception recognized as to the competency of the wife to testify against her husband, where she 
has sustained a personal injury, does not extend to cases of bigamy. In these the lawful wife is 
held to be incompetent, whilst the second wife’s testimony is not liable to this objection. 


PPEAL from the District Court of the Parish of Jefferson, Burthe, J. 
T. J. Semmes, Attorney General, for plaintiff. W. T. Scott and A. N. Og- 
den, Jr., for defendant and appellant. 

Voorutes, J. The defendant was found guilty of the crime of bigamy, and 
sentenced to fine and imprisonment. He appeals from the judgment, and assigns 
as erroneous several rulings of the District Court. 

We will, however, notice but one of his objections, as we consider it fatal to 
the judgment. 

The indictment charges that Catherine Kennedy is the lawful wife of the 
prisoner ; and her evidence, notwithstanding the latter’s objection, was held by 
the District Judge to be admissible. The bill of exceptions states that : 
“although on general principles the wife cannot be heard as a witness, either for 
or against the husband, in cases where she has been injured by the husband, as 
in cases of assault and battery, bigamy, &c., she can be heard as a witness 
against him.” 

The exception recognized as to the competency of the wife to testify against 
her husband, where she has sustained a personal injury, does not extend to cases 
of bigamy. In these the lawful wife is held to be incompetent, whilst the second 
wife’s testimony is not obnoxious to this objection. Roscoe’s Evid., p. 139 : 
Greenleaf’s Evid., sec. 339 et seq. 
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The propriety of the exclusion of the testimony of the lawfal wife, on a trial 
of the husband for the crime of bigamy, may well be doubted. On this subject 
Allison says : “ Having once, for just and necessary reasons, admitted an excep- 
tion to the general rule, in the case of a wife who has sustained a personal injury 
from her husband, is there any principle on which it can be held not to include 
that case, where the injury to herself and her family is the greatest, from a deser- 
tion of them both by the head of the family? Nor is the reason of exclusion 
founded on the peace of families, here of the slightest weight, but rather the 
reverse ; for a husband, who has been guilty of bigamy, has proved himself dead 
to all sentiments of that description, and, having already deserted his first wife 
for another woman, he has given the clearest evidence that no further family dis- 
sentions need be apprehended from her appearing to give evidence against him.” 
Prac. Cr. L., p. 463. 

This, however, is not an open question, 

It is, therefore, ordered and decreed, that the verdict of the jury and the judg- 
ment of the court, in this case, be set aside and annulled ; and it is further or- 
dered, that this case be remanded for further proceedings according to law. 
Merrick, ©. J., absent. 


Rosert Morris v. Bernarp Kenpic. 


In a redhibitory action, where the plaintiff was allowed without objection to prove by parol and his 
own letter, that he had made a real tender, of a slave which he had purchased, to his vendor ; that 
such vendor had received back the slave, and that he promised to return the money— Held: 
That such proof has, as to the vendor, the same effect that a written act of retrocession would 
have had. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
R. King Cutter and R. Beauvais, Jr., for plaintiffs. T. G. & A. G. Semmes, 
for defendant and appellant. 

Durret, J. The plaintiff alleges in his petition, among other things, “ that he 
has made a real tender of said slave to the said Bernard Kendig, and that on or 
about the 12th of December, 1858, the said Bernard Kendig received back the 
said slave, and promised to return the money, &c.” 

The plaintiff was allowed, no objection being made, to prove by parol and his 
own letter, the tender, acceptance and promise, as set forth in the petition ; and 
such proof has, as to the defendant, the same effect as a written act of retroces- 
sion would have had. Valery Gaiennié v. William Freret, 14 An. 488. 

The defendant, having suffered the seizure and sale of the slave to satisfy one of 
the two notes given to him by his vendee in part payment of the price, cannot 
complain; nor have we any doubt, from the whole testimony, that the slave was 
diseased at the time of the sale, and that he was, in consequence, of no, or of little 
value. 

The judgment of the District Judge was in favor of the plaintiff, and we are 
satisfied that it is correct. 

Judgment affirmed, with costs. 

Lanp, J., absent. 



























































NEW ORLEANS, JUNE, 1860. 


Heirs or SrepHen Henperson v. P. A. Rost and G. Montcomery, on 
Opposition to Account of Executors and Report of Auditors. 


$ The appointment of a judicial factor or administrator, by a foreign court of justice, confers no power : 
, upon such judicial factor to act in Louisiana, upon the simple registry of the decree of the foreign 4 
tribunal for his appointment. ¢ 


PPEAL from the Fourth District Court of New Orleans, Price, J. 

A, N. Ogden & W. S. Stansbury, for plaintiffs. E. A. Briggs, for op. a 
ponent, appellant. P. Soulé, for defendants. ee 

Bucnanan, J. Henry Henderson and George Henderson are heirs, by repre- 
sentation of their futher, John Henderson, deceased, for two-sixteenths of the suc- 
cession of their paternal uncle, Stephen Henderson. They claim, by their petition - 
of opposition to an account rendered by defendants, late executors of Stephen 
Henderson, and now attorneys in fact of his heirs, to be paid their said respective 
shares of the assets of Stephen Henderson's succession, remaining in defendants’ 
hands. 

William Anderson, residing in Glasgow, Scotland, has intervened by petition, 
in this issue, and by counsel asserts an exclusive right in himself to receive all 
that portion of the assets in defendants’ hands belonging to John Henderson or 
his heirs ; to be by him, Anderson, conveyed to Scotland, and there distributed 
by him to the parties entitled to the same, under the authority of a Scotch court, 
by which he has been appointed Judicial Factor upon John Henderson’s estate— 
a term in the Scotch law which appears to be synonimous with Administrator. 
In support of this claim, Mr. Anderson files an authenticated copy of the decree 
of the court in Scotland, for his appointment as Judicial Factor ; which docu- 
ment, the record informs us, has been registered in the Second District Court of 
New Orleans. 

He is appellant from a judgment rejecting his petition. 

There is no dispute in this court, respecting the facts, or the qualities assumed 
by the parties appellant and appellee. It appears that Stephen Henderson's suc- 
cession was opened in this State; that the property of which the possession is 
disputed herein, is situated in Louisiana ; and that the appellees reside here. 

It does not appear that appellant was ever within the jurisdiction of our courts. 
His appointment as administrator of the estate of John Henderson, by the Court 
of Sessions in Ediuburg, on the 10th of March, 1855, does not give him the seizin 
of the effects of said estate in Louisiana. For, by the Act of 16th March, 1842, 
(Session Acts, p. 300,) re-enacted in 1855, (Session Acts, p. 398,) it was declared 
that the succession of persons domiciled out of the State of Louisiana, and leaving 
at their demise property in this State, shall be opened and administered as those 
of citizens and inhabitants of this State; and the Judge of the court wherein 
such succession is opened, shall appoint an administrator to the same, in confor- 
mity to the requirements of the laws of this State in relation to the administra- 
tion of successions. 

In the present case, the appellant has not pursued the steps necessary to qualify 
him to administer John Henderson’s estate in Louisiana. He’*has neither made 
he application, followed by two days advertisement, nor has he taken the oath, 
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nor given the bond required by law. The simple registry in the Second District 
Court, in virtue of an ex parte order, granted on his petition to that effect, of the 
decree of the foreign tribunal for his appointment as judicial factor, cannot cer- 
tainly have the effect of letters of administration duly granted in Louisiana. In- 
deed, the argument of appellant’s counsel admits this in substance ; for it is con- 
tended that the appellant is alone amenable to the court in Scotland, from which 
his appointment emanates. 

The appellant exhibits no legal right to interfere in the administration of John 
Henderson’s estate in Louisiana. ‘ 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
which rejects the appellant’s petition, be affirmed ; and it is further decreed, that 
George and Henry Henderson, the appellees, do recover of defendants, by repre- 
sentation of their father, John Henderson, deceased, two-sixteenths of the residue 
of the succession of Stephen Henderson, as shown by the statements on file ; reserv- 
ing moreover, to said George and Henry Henderson, under the agreement of coun- 
sel filed, any further claim or interest in the fund to be distributed, as heirs or 
representatives of brothers or sisters who shall have died since the decease of their 
father aforesaid. And it is lastly decreed, that the costs of this appeal be paid 
by the appellant. 

Lanp, J., absent. 


Srate or Lourstana, on the relation of V. Micteses, praying for a 
mandamus, v. Recorper BeEnrr. 


A party is entitled to an appeal from a conviction in a Recorder’s Court, where a fine of more than 
three hundred dollars has been imposed. 


N relation of V. Micieses, praying for a mandamus. 
() Field & Shacklefield, for relator. 

Bucuanan, J. The relator prays for a mandamus to compel the allowance of 
an appeal from a conviction in the Recorder’s Court, for selling liquor to a slave 
without the consent of his owner. Fine of $500 imposed. 

The answer of the Recorder denies the right to appeal in this case, because 
there was no question of law presented by the record, and the petition for man- 
damus does not state any such, as required by Article 840 of the Code of Prac- 
tice. Respondent also quotes Art. 62 of the Constitution, defining the appellate 
jurisdiction of this court in criminal cases, and confining it to questions of law 
alone. 

The relator is clearly entitled to the appeal prayed for ; a fine having been im- 
posed upon him of more than three hundred dollars. 

Let a peremptory mandamus issue. 

Lanp, J., absent. 


















































_ or order, seven thousand four hundred and twenty dollars, being the third and 
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Tuomas L. Ciarke v. James S. Peak. 


The qualities of mortgagee and owner of the same thing cannot exist in the same person at the same 
ume. 

Although the purchase of property by the mortgagee extinguishes the mortgage, yet there is nothing 
illegal in the insertion of a condition in the sale, by which it is arranged that the price is not to be 
collected until the mortgage has been satisfied. 

The courts of this State are vested with an equitable jurisdiction in cases where the laws are silent. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Hunton & Miller, for plaintiff and appellant. John M. Chilton, for defen- 
dant. 
Bucuanan, J. This suit is brought upon a note held by plaintiff as endorsee, 
which reads as follows : 


“On or before the first day of January, 1852, I promise to pay to James Clarke 


last payment on negroes bought of him. This note is not to be collected until 
said Clarke complies or satisfies a mortgage I hold on the above named negroes, 
given by James Clarke and William Clarke, this the seventeenth day of April, 
1849. 7 i James 8. Peak.” 
(Endorsed) “ Pay Thomas L. Clarke, or order. 
James CLARKE.” 

Defendant pleads, that the suspensive condition™contained in said note has not 
been fulfilled, and that this suit is premature. 

The mortgage mentioned in the body of the note was granted on a portion of 
the identical negroes sold by James Clarke to the defendant. The mortgage is in 
evidence. It has date April 15th, 1840—nine years previous to the sale and 
note——and recites as follows: * Whereas James Clarke and William A. Clarke 
have purchased from James S. Peak two hundred shares of stock in the Real Es- 
tate Bank of the State of Arkansas, and have executed a mortgage in favor of 
the bank, to secure the said stock, upon property of which the title is in part im- 
perfect, by reason whereof the bank has refused to release Peak from his respon- 
sibilities as stockholder ; and whereas Peak has authorized the Clarkes to use his 
credit in bank as stockholder for the purpose of drawing money from the said 
bank on the said two hundred shares of stock—the said James and William 
Clarke sell to said Peak twenty male and female slaves named, conditioned that if 
the said Clarkes shall well and truly secure, save harmless, and indemnify said 
Peak against all and every responsibility, liability, risk and charge which said 
Peak may have incurred in any wise, or may hereafter incur in any manner, by 
reason of the drawing of any money by said Clarkes out of said Real Estate 
Bank, on said stock so purchased by said Clarkes from said Peak, before said Real 
Estate Bank have acted on, received and accepted the said mortgage so made by 
said Clarkes to said Real Estate Bank, and before the said bank shall have 
released the said Peak from responsibility as stockholder afuresaid ; and if the 
bank shall receive the mortgage given by the Clarkes, and shall release Peak from 
liability upon the said stock, then this mortgage to be void. 

It is proved that the Clarkes have not drawn any money from the Real Estate 
Bank upon the two hundred shares of stock in question. This is proved by the 
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Receiver of the bank, a witness of defendant, examined under commission Febru- 
ary 11th, 1859, nineteen years after the mortgage, ten years after the date, and 
seven years after the maturity of the note. 

It is proved that the bank has never accepted the Clarkes as stockholders in 
place of Peak, for the 200 shares. 

And it is not proved that Peak has been subjected to any responsibility or lia- 
bility by reason cf his subscription of said 200 shares of stock. 

The argument of plaintiff’s counsel is : 

I. That the mortgage of 15th April, 1840, is merged in the sale of 17th April, 
1849. 

II. The condition of the mortgage is fulfilled ; Clarke having drawn no money 
upon his stock, and the bank being in liquidation, he can draw none. 

III. That the sale of stock by Peak to Clarke is void for want of the consent 
of the bank to the transfer—an indispensable prerequisite by the charter of the 
bank, 31st section, and its by-laws, sections 9, 10, 18 and 19. 

I. On the first point. It is no doubt correct doctrine, that the quality of 
mortgagee and owner of the same thing cannot exist in the same person at the 
same time. One of the modes of extinguishment of a mortgage recognized by 
law, is the acquisition by the mortgagee of the ownership of the thing mortgaged. 
Civil Code, Art. 3374. 

But the defence of the appellee does not rest so much upon a mortgage as upon 
a suspensive condition inserted in the sale, by consent of parties, and which took 
the place of the pre-existing mortgage security. We perceive nothing illegal in 
this arrangement. The mortgage is a necessary part of the defendant's case 
merely to explain the stipulations in the agreement to sell and in the note sued 
upon. 

II. The counsel of plaintiff and of defendant, in argument, give different inter- 
pretations to the conditions of the mortgage of the 15th, April, 1840. Accord- 
ing to the former, the condition is satisfied by a compliance with either of the 
clauses of that condition which he treats as alternative ; while the latter contends 
that they are cumulative, and that it is not only incumbent on plaintiff to show, 
(as he has done,) that the Clarkes have not drawn any money from bank on the 
credit of the stock in question, but that Peak has been released from all liability 
as a stockholder. 

We are not prepared to adopt the construction of the plaintiff’s counsel. It 
appears to us clearly to have been in the contemplation of the parties, not only 
that Peak should not be made liable for any sums drawn by Clarke upon the 
stock while standing in Peak’s name, (as was authorized by the agreement be- 
tween the parties, of the 14th March, 1840,) but that the transfer of stock was 
to be consummated by the action of the Board of Directors approving the securi- 
ties for the 200 shares of stock, offered by the Clarkes, and the consequent substi- 
tution of the Clarkes for Peak upon the books of the bank, as holder of those 
shares of the capital stock ; the effect of which would have been, in the language 
of section 9 of the by-laws of the bank, “a discharge and release, both in person 
and property, from all (Peak’s) liability by virtue of his previous ownership of 
stock.” 

But, at the same time that this construction appears to be the true one, the 
evidence shows us that a perfect transfer of this stock, which would operate as 
above stated, has become an impossibility without any fault of plaintiff. For the 
3lst section of the Charter of the Real Estate Bank of the State of Arkansas 
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provides as follows : “And whenever application shall be made by a stockholder, 
to transfer his stock and be discharged, such transfer and discharge may take 
place upon the new stockholder’s furnishing mortgage to the satisfaction of at 
least a majority of the Directors; and in all such cases of transfer and discharge, 
the vote shall be taken by yeas and nays.” 

Now, the record shows, that the Real Estate Bank of Arkansas was in the 
hands of a Receiver, and in liquidation, for several years previous to the institu- 
tion of this suit. There is not, therefore, nor has there been for years past, a 
Board of Directors to act upon Peak’s application to transfer his stock and to 
sanction the mortgage security offered by the proposed transferree. 

The position of plaintiff is thus seen to be a hard one. The defendant is in 
the possession and enjoyment of valuable and productive property, sold to him by 
plaintiff, of which the price is many years past due. The condition attached to 
the payment of that price is, in substance, a transfer of bank stock, which has 
become, by a change in the administration of the bank, a legal impossibility. 
Nemo tenetur ad impossibile. Yet, the very condition of the Bank, which has 
created this impossibility, makes it probable that the liability of Peak, as sub- 
scriber of the 200 shares of bank stock in question, may be attended with pecu- 
niary loss to him. We have no doubt that the equitable jurisdiction of the courts 
of the State of Arkansas would afford a relief and remedy to the parties. And 
the courts of this State are also vested with an equitable jurisdiction in cases 
where the law is silent. C. P. Art. 130. Under the prayer for general relief con- 
tained in plaintiff’s petition, we will give plaintiff judgment ; only to be executed, 
however, upon his tendering security to defendant against the contingency of de- 
fendant’s being made liable upon his subscription of 200 shares of stock sold to 
plaintiff. The parties have themselves fixed a measure of this contingent liability, 
to-wit, seven thousand dollars. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; and that plaintiff recover of defendant seven thousand dollars, with 
interest at the rate of six per cent. per annum from April 17th, 1849, until paid, 
and costs in both courts; and it is further decreed, that execution of this judg- 
ment be stayed until plaintiff shall have filed in court a bond with security to the 
satisfaction of defendant, or of the Fourth District Court of New Orleans, in the 
penal sum of seven thousand dollars, conditioned to save the defendant harmless 
from liability under and by virtue of his subscription to 200 shares of the capital 
stock of the Real Estate Bank of the State of Arkansas, sold by him to plaintiff 
on the 17th day of April, 1849, as per agreement filed herein. 

Lanp, J., absent. 


eee eee 


Grorce W. Hynson & Co. v. Otiver P. WHEELER and OwNERS oF 
Saire Joun Sipney. 

A demand for a certain sum of money, as commission on an amount collected by plaintiff for defen- 
dant, gives the latter the right to reconvene for the sum of money in plaintiff’s hands, on which he 
charges his commission. 

PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Durant & Hornor, for plaintiff and appellant. Benjamin, Bradford & 
Finney, for defendant. 
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Merrick, C.J. The plaintiffs, ship agents in New Orleans, commenced a suit by 
attachment against the defendants, for the sum of $1034 55, for disbursements on 
account of said ship. One of the items in the account is a charge of $150, 
“ commission on amount of charter from New York $3000, at five per cent.” 

The defendants reconvened and claimed the sum of $3000, the amount due 
upon the charter of the ship collected by the plaintiffs. 

Plaintiffs excepted to the reconventional demand, on the ground that it was 
not necessarily connected with, and incidental to plaintiffs’ demand. But the ex- 
ception was overruled, and they thereupon answered the demand in reconvention, 
and pleaded in reconvention to the reconvention. 

The defendants had judgment for $19 93, and plaintiffs appeal. They present 
the question to this court, whether there was not error in admitting the recon- 
ventional demand? And further, whether the court did not err in its conclusions 
on the facts? 

On the first of these questions, it appears to us to be clear, that the demand of 
one hundred and fifty dollars as commissions on $3000 collected by plaintiffs for 
defendants on the charter party, gives the latter the right to reconvene for the 
very sum of money in plaintiffs’ hands, on which he charges his commissions, 
The reconventional demand is necessarily connected with, and incidental to plain- 
tiffs’ demand, in the sense of Art. 375 of the Code of Practice. It is necessarily 
connected with plaintiffs’ demand, and incidental to it, because it presents the 
question whether plaintiff can retain the principal sum, out of which his commis- 
sions should be deducted, and recover the commissions besides. 

On the merits, it is shown that the charterer selected his own stevedore, and 
under the testimony, we cannot say that the District Judge erred in his conclu- 
sions on the facts of the case. 

Judgment affirmed. 
Lanp, J., absent. 


ee eee eee eee 


J. McConnett, Administrator, et al. v. Crry or New Orteans, Yeat- 
MAN, Woops & Co., et al. 


Where parties undertake to disturb third persons in the possession of real estate acquired at public sale, 
at a time when the pretensions of such parties were either unknown or considered as wanting in 
validity—they must make their case legally certain. 

A party seeking to recover property, from a third person, as belonging to the community, should 
establish the marriage as conclusively as any other fact. 

The suppositions and beliefs of a witness are not admissible in evidence ; but the witness may state 
the facts from which such inference may be drawn by the court. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Duncan & McConnell, for plaintiffs. Elmore & King, for defendants and 
appellants. 
Merrick, C. J. This is a petitory action, brought to recover an undivided 
half of a certain portion of the batture in this city. 
“The plaintiffs set forth in their petition, that they represent the estate of Mary 
Ann Wall, whose succession has been duly opened in the Second District Court ; 
that she was the first wife of John R. Pulley; that, at this remote period, they 
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are unable to state or ascertain with certainty, when or where the marriage was 
celebrated, but believe it took place in New Orleans, six or seven years prior to 
the year 1832, when Mrs. Pulley died ; that there were four children born of this 
marriage, two of whom died in infancy, the other two were the petitioners, Eliza- 
beth, wife of L. P. D. Lazier,and Josephine, wife of Elijah Cox ; that a community 
of acquests and gains subsisted between the said spouses ; that, during the exist- 
ence of the said community, to-wit : on the 5th February, 1830, the said John R. 
Pulley, as the head of said community, by autheutic act, passed before G. R. 
Stringer, notary, purchased from the late John McDonogh a certain square of 
ground, then fronting on the Mississippi river, and bounded on the other three 
sides by New Levee, Benjamin and Suzette streets, and better known as the 
‘Pulley Square,’ that a large and valuable accretion has formed in front of said 
square, one undivided half of which the petitioners seek to recover by this action.” 

“The defendants to this suit were— 

1. The City of New Orleans. 

2. John Bird. 

3. Yeatman, Woods & Co. 

Of these defendants the last named only are before this court. The city has 
not appealed from the judgment against her, and the plaintiffs have acquiesced in 
the judgment, which maintained the plea of prescription filed by John Bird. The 
only subject for inquiry, therefore, is the defence of Yeatman, Woods & Co,” the 
appellants against whom judgment was rendered. 

They answer plaintiffs’ petition at great length. We do not deem it important 
to consider any other issue, presented by their answer, except the denial of the 
alleged marriage between Mary Annn Wall and John R. Pulley deceased. If 
that marriage has not been satisfactorily proven plaintiffs cannot recover. If it 
be established we can then proceed to the consideration of the other issues. 

The plaintiffs undertake to disturb third persons in the possession of real estate 
acquired at public sale at a time when plaintiffs’ pretensions were either unknown 
or considered as wanting in validity. They must, therefore, make their case legally 
certain. 

They allege the marriage to have taken place in this city, yet they produce no 
written or oral proof that such marriage was actually solemnized. They rely, 
exclusively, upon circumstantial evidence. 

The weight of this circumstantial evidence will be best considered by observing 
what was required by the laws in force at the supposed period of said marriage. 

If the inscription upon the tomb-stone be taken as the evidence of the age of 
Mary Ann Wail, she was a minor at that time, and also when two of the plain- 
tiffs were born. 

The marriage could not take place without the consent of the father and 
mother, if living, or of a family meeting, or curator. 2 Moreau, 5 and 6. C.C. 99. 

And this consent was to be given or refused (prior to 1825,) in the presence of 
the parish judge. If consent were given, the law required it to be evidenced by 
an act signed in the presence of the parish judge, and two witnesses. 2 Moreau, 
p-5and 6. Old Code, p. 24, Art. 2. 

If parties were of age, proof was required of that fact, and the same was regis- 
tered. 2 Moreau, p.8. C. C. 100. 

Then if the parties were minors the proposed marriage was required to be pub- 
lished, if made prior to the promulgation of the code of 1825. 

Next, the parish judge issued a license authorizing the celebration of the mar- 
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riage. 2 Moreau, 8. C.C.103. If the marriage was after 1825 a bond was 
required of the intended husband, conditioned that there were no impediments to 
the marriage. C.C.105. 

The marriage itself was required to be celebrated in the parish of the domicil of 
one of the parties, in the presence of three witnesses, of the age of majority, and 
and by the parish judge, a justice of the peace, a priest, or minister of a religious 
sect, domiciled in one of the parishes of this State. And if the marriage took 
place after the promulgation of the code of 1825, an act of the celebration of 
marriage was required to be made and signed by the witnesses, and the person 
celebrating the marriage. C. C. 107. 

Not a trace of any of these formalities has been discovered, neither has it been 
shown that the records of the parish judge have either been lost or destroyed. 

The plaintiffs start out, therefore, with the presumption against them which 
arises from Art. 88, C. C., which says, such marriages only are recognized by 
law, as are contracted and solemnized according to the rules it prescribes. 

They propose to overcome this presumption by the production of five witnesses, 
a letter and the inscription on the tomb of the deceased. 

The five witnesses all concur in stating that John R. Pulley and Mary Ann 
Wall lived together in the same house up to the time of her death, that they had 
during this period four children, two of whom are the plaintiffs in interest in this 
suit, and so far as these witnesses observed, they, John R. Pulley and Mary Ann 
Wail, lived together as husband and wife, and Pulley treated their children as his 
children. 

The witness Horace Blakely says that Pulley spoke of Mary Ann Wall as his 
wife, and as far as he knew she was so considered, and she was so received with 
some of her neighbors. He, witness, made the inscription on the tomb-stone un- 
der the direction of John R. Pulley. D. S. Dewes says, Pulley regretted the 
loss of Mrs. Pulley, and in speaking of her he called her Mrs. Pulley. 

The witness John Mitchell used to go to John R. Pulley’s house frequently in 
1824 or 1825, but he is not precise as to the date. He considered Pulley asa 
married man. Mrs. Pulley was buried in the Protestant Graveyard in this city, 
with two of her children in the same tomb. Pulley and wife kept house together 
as man and wife two or three years previous to her death. The oldest child at 
that time was 14 or 15 years of age. There were four living. JJ7s. Pulley was 
30 or 35 years of age at the time he visited the house. Pulley introduced his wife 
to witness with these words : “ This is my wife, and these are my children.” 

Charles Harrod says, he first became acquainted with John R. Pulley in 1820; 
supposed him to be a married man at that time. Saw him, and the lady he sup- 
posed to be his wife, crossing the lake frequently between 1820 and 1825, and 
again in 1830. 

In 1830 the children appeared to be from 5 to 8 years of age. He thinks when 
he first saw Mrs. Pulley she was thirty years of age. He supposed they were 
married from the manner in which Pulley treated Mrs. Pulley and the children on 
the steamboat in crossing the lake. 

C. H. Craling says, he was acquainted with Pulley from 1829; lived in his 
yard; rented a house from him for two years. Witness cannot say whether he 
was married or not. Pulley invited witness to his house, and introduced him to 
Mrs. Pulley by saying : “ This is my wife and these are my two daughters.” He, 
witness, had no reason to doubt but what she was his wife. When he first knew 
the family in 1829, the oldest child was about three and the other two years old ; 
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there was about a year and a half difference in their ages : knew this because the 
children used to come to witness nearly every day. The mother of Mary Ann 
Wall lived in Hunter street—not with Pulley—witness did not talk with her much.” 

The deposition of M. Wakeland was taken by defendants, and not being 
sufficiently favorable was used by the plaintiffs. He lived with John R. Pulley 
three years ; became acquainted with him in 1831, and was living with him when 
Mary Ann Wall died in 1832. She lived with Pulley as his wife and was called 
by his name. She was living with him in 1828 when witness visited New Or- 
leans and boarded with him for a few days. They passed as man and wife. He 
called her Mrs. Pulley. The youngest child, Josephine, was born in 1830 or 
1831, the other, Elizabeth, was one or two years older. The parties lived together 
as man and wife, and she was buried as Mrs. Pulley, and the family went into 
mourning and the tomb-stone was inscribed Mrs. Pulley. As far as witness 
knew, the general understanding, or public reputation upon the subject of the rela- 
tion existing between them was, that they were not married. In another place he 
says they lived together as man and wife, and he would not have suspected any 
thing to the contrary than that they were lawfully married, had he not heard be- 
fore he went to New Orleans to live that they were not married, and having 
frequently heard from others there that they were not. 

The following is the letter relied upon by plaintiffs : 

New Orveans, 19th June, 1832. 

Dear Mary—I have received a letter from Captain E., which informs me you 
have had difficulty with Betsey. I have sent papers to Mr. Cambell, which I 
think will set her at liberty ; if not, I shall visit Mobile in a day or two. If you 
feel well enough, I think vou and children had better return by the schr. Splendid. 
Captain E. will furnish you with any necessaries you may want. 

Yours, J. R. P. 

Enclosed you have $50. 

Mrs. Mary Ann Pulley. 

Superscription—* Mrs. Mary Ann Pulley, Mobile, A.” 

The inscription on the tomb was : 


MARY ANN PULLEY, 


Died July 7, 1832. 
Aged 21 ys. 


J. P. ag. 7 ds. & 
R. P. ag. 7 mo. 


JI.R.P. EP. J.P. 


Neither the letter nor the inscription on the tomb is conclusive. It is shown 
by defendant’s evidence, that Mary Ann Wall was reputed to be the mistress or 
concubine of John R. Pulley ; a fact of which he could hardly have been ignorant. 
It may then be asked, why did not Pulley insert in the inscription on the tomb 
the words “ wife or consort of J. R. Pulley,” when there was so much necessity 
for it? It is said by a witness, it was to give space for the initials of the children. 
But we see from the copy or fac simile in the record, there was room sufficient 
for the initials and the full name of Pulley also. The age mentioned on the tomb 
is in conflict with the testimony of Mitchel and Harrod. The letter proves that 
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he addressed Mary Ann Wall, whether his wife or not, in writing as he did at 
his house. But here again, as on the tomb, his name is withheld, and initials on- 
ly are given. 

John R. Pulley lived in the same house with Mary Ann Wall ; she was the 
mother of his children, and presided at his table. His employees appear to have 
lived with him. He may have felt constrained, by a sense of propriety, to call 
her by his name in the presence of his children and household, and such persons 
as visited his house. If we assume this to be the fact, the case presents little or 
no difficulty. The plaintiffs’ witnesses have spoken of what they observed and 
heard, and it is not irreconcilable with the testimony of defendants’ witnesses. 

The testimony on the part of defendant shows, that John R. Pulley was, at 
that time, to-wit, when he lived with Mary Ann Wall, a man of considerable 
means ; that he dealt, to some extent, in real estate ; that it was a matter of pub- 
lic notoriety, that he was not married. One witness, Mrs. Short, says the com- 
mon report in the neighborhood (where Pulley lived) was that Mr. Pulley and 
this woman were not married, though they lived together as man and wife. 

Another witness says, it was a matter of public notoriety among dealers and 
speculators in real estate, that John R. Pulley was an unmarried man; it was 
known that he lived with a female reputed to be his mistress. 

Other witnesses depose, that the public report was to the effect that Pulley and 
Mary Ann Wall were not married. 

It is further shown, that John R. Pulley mortgaged and conveyed immovables 
to shrewd and cautious dealers in real estate, and that in no instance was it 
stated in the act of sale or mortgage, that he was a married man; nor is there 
any instance, where the woman with whom it was notorious that he lived, was 
called upon to renounce her rights as a married woman. 

Again, in 1849, after the death of John R. Pulley, his widow, Ellen Brush, put 
at issue the legitimacy of one of the plaintiffs, whose husbands had applied for 
letters of administration upon the estate. This issue was permitted to rest with- 
out trial, and another person was appointed curator. 

In regard to such events as births and marriages, women usually are very well 
informed, yet it is somewhat singular that the plaintiffs have not called a single 
witness of that sex. 

Again, John R. Pulley lived until 1849, when the plaintiffs were, according to 
every calculation, over twenty-one years of age. If the marriage had existed, 
would they not have been informed by the father or mother’s relatives where and 
when it took place? Yet, after an exception had been filed to the petition, and 
the plaintiffs were ordered by the Judge to state the date of said marriage more 
definitely, the administrator, after diligent inquiry of those most likely in his 
opinion to know, confesses his inability, and from such information, avers his be- 
lief that said marriage took place in the city of New Orleans certainly some 
years prior to 1830, but how long prior he is unable to learn. 

We conclude that the plaintiffs have not established the fact of the marriage 
between Mary Ann Wall and John R. Pulley by sufficient proof. They must 
make their case not only probable, but certain. They have fuiled, as previously ob- 
served, to produce any evidence written or oral of an actual marriage, and the pre- 
sumptions to be drawn from the circumstantial proof adduced by them are over- 
come by others more cogent. As the consequences of the proof of a marriage un- 
der our law often affect third parties holding property in good faith, which may 
thus be declared to belong to the community, to their prejudice, we think the 
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party seeking to recover should establish the marriage as conclusively as any 
other fact. Without therefore saying that the marriage did not exist, we content 
ourselves by repeating that it has not been made to appear by sufficient proof. 

We observe but one bill of exception which requires our notice. The plaintiff 
offered to prove by the witness Harrod “ his supposition and belief, from his per- 
sonal knowledge with John R. Pulley, that he was a protestant, and would have 
made application to the Rector of Christ’s Church New Orleans, to perform the 
marriage ceremony,” and that the usual record of such marriage would have 
been preserved among the records of said church.” 

The object was to create a presumption that the evidence of this marriage was 
destroyed with a portion of the records of that church. It is clear the supposi- 
tions and the belief of the witness are not evidence. The witness might have 
stated the facts from which such an inference might have been drawn by the 
court, such as, the fact that Pulley was a member of that church, or attended 
service there, or the like. 

The District-Court did not err in excluding the evidence. 

‘he judgment must be reversed as to the defendants,j Yeatman, Woods & Co. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed as to said appellants, Yeatman, Woods 
&.Co; and it is now ordered, adjudged and decreed, that there be judgment in 
their favor, and against the demand of the plaintiffs against them, and that they 
recover their costs in both courts. 

Lanp, J., absent. 
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Taytor & Rappin v. ALEXANDER Smita, JR. 


The Act of 1858, which declares that parol evidence shall not be received to prove any promise to pay 
the debt of a third person, will have no application to a case in which it is proved that the promise 
was made prior to the passage of that Act, that the testimony was received without objection and 
related to a bill of exchange upon which it was sought to hold the defendant responsible. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
T. J. & A. G. Semmes, for plaintiff. Michel & Koontz, for defendant and 
appellant. 

Merrick, C. J. The facts of this case will be found in the opinion of the 
District Judge, as follows : 

“ The evidence in this case shows, that although defendant’s firm did not accept 
the draft sued on by writing their names across the face of the same, as is usual, 
yet by their acts they have become liable to the plaintiffs for the amount of the 
draft, in the same manner as if they had formally accepted the same. When 
plaintiff’s clerk went around to defendant’s house to inquire if it was safe and 
prudent to ship the goods (the consideration of the draft,) he was informed by 
defendant that it was all right, and to ship the goods; and when the clerk pre- 
sented the draft for acceptance, defendant did not refuse to accept it, but told him 
to leave it. When the witness, Baldwin, went around to defendant’s house to 
know whether or not they would accept the draft, he was informed that defen- 
dant’s co-partner had gone to Kimball to obtain property to secure them, and 
when he returned he informed witness that he had obtained property enough to 
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pay the draft, and that as soon as the property was sold, he would pay the same, 
The property was sold, and defendant has failed to pay the draft.” 

Defendant denies that the testimony makes out a case against him, and further- 
more invokes the Act of 1858, p. 48, which declares, that hereafter, parol evi- 
dence shall not be received to prove any promise to pay the debt of a third 
person, but that in all such cases the promise to pay shall be proven by written 
evidence signed by the party to be charged, or by his specially authorized agent 
or attorney in fact. 

But in this case, the promise is proved to have been made before the Act of 
1858 was passed, the testimony was received without objection, and it relates to 
a bill of exchange upon which the defendant is sought to be made responsible as 
a debtor ;—three sufficient reasons why the statute can have no application to 
this case. 

We think that defendant’s promises to pay the draft have been sufficiently 
proven. 

Judgment affirmed. 

Lanp, J., absent. 
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Succession or ALExaNpDER Ewrne, ANN Cannon, Wipow A.ex. Ewing, 
v. Joun Atrmeyer, Curator, anp C. Hunt, Attorney absent heirs. 


Where a marriage has been dissolved by a judgment of divorce, if either party brings suit to recover 
his or her share of the community property, it must be shown that he or she accepted the com- 
munity within the legal delays, after its dissolution by the sentence of divorce ; otherwise the pre- 
tensions are without foundation in law. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
M. Grivot, for plaintiff. J. V. F. & J. B. Cotton, for curator and appel- 
lant. C. Hunt and Clarke & Bayne, for absent heirs and appellant. 

Durret, J. Ann Cannon, the wife of Alexander Ewing, sued her husband for 
a divorce on the 18th of January, 1847, and obtained the divorce by a final judg- 
ment rendered on the 8th of February, 1847. 

The parties had lived apart from each other three years before the divorce, the 
wife in New Orleans, and the husband in the parish of Jefferson. 

Alexander Ewing acquired by purchase a slave, on the Ist of February, 1847, 
and a lot of ground on the 4th of May, 1848 ; and he died in August, 1859. His 
divorced wife, alleging that her husband had died intestate, without descendants 
or ascendants, claims one-half of his succession as widow in community, and the 
other half as usufructuary, under the Act of 1844. It is neither alleged nor 
proved, that she had accepted the community after its dissolution by the sentence 
of divorce. 

The District Judge decreed to the plaintiff the undivided half of the slave. We 
consider that her pretensions are without any foundation in law. C. C. 151 
2406, 2389 ; Antoine Audrich v. Clementine Lamothe et al., 12 An. 76. 

It is, therefore, ordered, that the judgment of the District Court be reversed, 
and that the demand of Ann Cannon, the divorced wife of the late Alexander 
Ewing, be rejected, at her costs in both courts. 

Lanp, J., absent. 
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L. Guituter et al. v. F. Juré et al. 


The special mortgage, authorized by Art. 338 of the Civil Code, and by the Act of the 11th March, 1830 
has not the effect of annulling the anterior mortgage upon the property imposed by law for the 
security of the minor, even upon the property included in the special mortgage. 

The effect of such special mortgage is simply restrictive and not destructive. 

Parties are entitled to recover interest from their tutors upon the sums allowed to be due them, from 

* the dates of their majority. 


-~ 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
C. Roselius and E. C. Guillet, for plaintiffs. H. H. Taylor, for defendant 
and appellant. 

Bucuanan, J. There is no dispute about the facts in this case. 

It is a third opposition, claiming a superior mortgage right in property seized 
by defendant Juré. 

The plaintiffs are children of the mortgagor, their tutrix. They are of age, 4 
but their tutrix has not rendered an account of tutorship. % 

During plaintiffs’ minority their mother, and tutrix, had the property adjudi- % 
cated to herself, with special mortgage reserved, under the advice of a family 
meeting. 

She afterwards mortgaged the property, now seized to defendant Juré, for the 
security of a loan. 

Subsequently, she gave a special mortgage to plaintiffs, for the security of their 
rights as heirs of their father, on this and other property. 

It is contended by defendant’s counsel that the special mortgages, thus granted by 
the tutrix of plaintiffs under Article 338 of the Civil Code, and under the Act of 
March 11th, 1830, (Session Acts, p. 46,) had the effect of annulling the mortgage 
upon the property of the tutrix, imposed by law for the security of the minors, 
even upon the property included in the*special mortgages, anterior to the date of 
such special mortgages. 

This doctrine, which would make the special mortgages, authorized in certain 
cases, destructive, and not restrictive, of the general mortgage resulting from the 
charge of tutorship, does not appear to us to be sound. The district judge has 
well observed, in his reasons for judgment :—“The granting of a special mortgage 
is in the interest, and given for the convenience of the mortgagor. It is allowed 
to him, in order that his property may not be unnecessarily burthened. All the 
law requires, or looks to, is, that the interests of the minors should be protected ; 
but it requires protection, and nothing else will satisfy it. The granting a special 3 
mortgage limits the general mortgage to the property specially mortgaged, and f 
nothing more.” 

C. C.—Art. 3308, “If the mortgage has not been restricted at the time of 
appointing the tutor or curator, and if it be notorious that it exceeds the amount 
in which it is necessary for him to give security, it shall at his request be 
restricted to certain immovables. .. .” 

—Art. 3305, “ When by the marriage contract the parties, being of age, shall 
agree that the recording shall exist only on one or more immovables belonging to 
| the husband, the immovables and other property not included shall remain free 

and released from mortgage.” ay 
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7 —Art. 3306, and “ the case shall be the same with regard to the immovable 
Juré. property of the tutor or curator of the minor, etc.” 

—Art. 3313, “In all cases where the Judge restricts the mortgage to certain 
immovables. . ..”—Acts of 1830, p. 46, Sec. 1st.—9th An. Rep. p. 195, “....to 
hold the whole subject to their legal mortyage, which mortgage had by the ad- 
vice of a family meeting and the authority of the court of probates, been released 
on all except certain specific property....” Casanova’s Heirs v. Avegno. 

The same principle obtains under the French Code. The operation by which 
the superabundant property of the tutor or husband is discharged frum the tacit 
lien (C. C. Art. 2143, 2144) is there called the reduction of the original mort- 
gage. And Art. 2145, 2 2. further elucidates the principle by disposing, “dans * 
le cas ou le tribunal prononcera la réduction de l’hypotheque a certains immeubles, 
les inscriptions prises sur les autres seront rayées.” 

And this doctrine is well settled in France under provisions similar to our own. 
Troplong, hypotheque, vol. II, No. 644 bis, teaches—* Lorsque le tribunal 
prononce la réduction, l’hypotheque superposée sur les biens libérés disparait, et 
Yon raie l’inscription qui la rendait publique. 

“ Mais quant a l’hypotheque qui reste sur les biens non affranchis, elle conserve 
toujours ses prérogatives, c’est-a-dire qu'elle est dispensée d’inscription au regard 
de la femme et du mineur et qu’elle remonte au jour du mariage ou de I’accepta- 
tion de la tutelle.” 

The appellees have joined in the appeal by an answer filed, and have prayed 
that the judgment be amended in their favor, by allowing them interest from the 
dates of their majority upon the sums respectively allowed as being the amount 
of their mortgage rights. We think they are entitled to the amendment. 

It is, therefore, adjudged and decreed, that the judgment of the district court 
be amended ; and that plaintiffs and appellees have judgment for legal interest on 
the sums respectively allowed them by said judgment, from the dates of their 
respective majorities, that is to say, Leonidas Guillet from the 28th day of March, 
1856, and Eponine Guillet, from August 23d, 1857, until paid: and that in other 
respects the judgment of the district court be affirmed, at costs of defendant and 
appellant, Frangois Juré. 

Lanp, J., absent. 
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Taytor & Rappin v. James Granam. 


An action against a notary, to render him responsible for negligence, in omitting to give notice toa 
drawer or endorser of a draft protested by him for non-payment, is based on the Article 2295 of the 
Civil Code, and falls under the prescription of one year established by Article 3501. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Budd & Hall, for plaintiffs and appellants. Durant & Hornor, for defen 
dant. 

Durret, J. The defendant is sought to be made responsible, as a notary, by 
reason of his negligence in omitting to give notice of the protest of a draft, to 
one of the drawers and endorsers. 

The draft was protested on the 27th day of January, 1858, and on the same 
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day the draft and copy of protest were returned to the plaintiffs, and the notice 
of protest to the other drawers and endorsers was also submitted to them. 

This suit was instituted on the 7th of October, 1859. 

The detendant opposes the prescription of one year. 

This action is based on the Article 2295 of the Civil Code, and, under Article 
3501, falls under the prescription of one year. 

The fact that the plaintiffs, who had all the means of knowledge, did not see 
fit to examine the protest and notice of protest, could not suspend the pre- 
cription. The District Judge sustained, and we think correctly, the plea of 
prescription. 

Judgment affirmed, with costs. 
Lanp, J., absent. 











Leo Tarueton v. M. S. Brinerer & Co. 


Where a commission had been obtained to procure the evidence of a witness, and on a rule taken on 
the opposite party to show cause why the depositions should not be read on the trial of the case, the 
objection was made that they were not signed by the deponent, and this objection was sustained by 
the court—Held: That in the absence of any neglect attributable to the party taking out the com- 
mission, he was entitled to a new commission, and to a continuance of the cause in the meantime. 

The object of taking a rule to show cause why testimony taken by commission should not be read on 
the trial, is to enable the party, in case of irregularity or informality, not attributable to himself, to 
remedy the defect before trial. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Hays & Adams, for plaintiff. N. B. Trist, for defendants and appellants. 

Voorutes, J. This cause must be remanded for the purpose of enabling the 
defendants to procure the testimony of Charles Belcher, of St. Louis. They had 
taken a commission to that effect, and procured the evidence of this witness ; but, 
on the rule taken on the plaintiff to show cause why the depositions should not be 
read, the objection was made, that these were not signed by the deponent. 

The objection was sustained by the District Court. 

The defendants forthwith moved for a new commission ; but the application 
war discarded. Subsequently, the case being called for trial, they applied for a 
continuance unsuccessfully. 

Under the circumstances of this case, the parties were entitled to a new com- 
mission, and, as a consequence, to a continuance of the cause in the meantime. 
It is not pretended that there was on their part any laches or negligence; the 
bill of exceptions assigns as the reason for refusing the relief asked, that the ap- 
plication was not made in proper time. 

The object of taking a rule to show cause why testimony taken by commission 
should not be read on the trial, is to enable the party, in case of irregularity or 
informality not attributable to himself, to remedy the defict before trial. This 
would be defeated if a party was concluded by the discharge of the rule, and 
could be coerced into trial notwithstanding his good faith and his diligence. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be avoided and reversed, and that this cause be remanded for further 
proceedings according to law, the plaintiff paying the costs of appeal. 

Lanp, J., absent. 
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Tae Srare or Lovtstana, (Huserr Gerarp, Relator,) v. Avam Girrin, 
Treasurer, and Tuomas Tufarp, Comptroller of the City of New 
Orleans. 







The provisions contained in Articles 896 and 897 of the Code of Practice, relative to the assignment of 
errors on appeal to the Supreme Court, are not applicable where the record is certified to contain all 
the testimony adduced on the trial. 

The Act of the Legislature entitled ‘‘An Act relative to elections in the parish of Orleans,” approved 

March 19th, 1857, is free from all constitutional objections. 







PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
J. A. Rozier, for plaintiff. A. J. Villeré, for defendant and appellant. 
On a motion to dismiss : 

Corz, J. A motion has been made to dismiss this appeal upon two grounds. 

1. That ten days have elapsed since the filing of the transcript by the appel- 
lants, and no assignment of errors has been filed by them. 

2. That the appellants rely entirely on an alleged error of law, appearing on 
the face of the record, and not wholly or in part on a statement of facts, an ex- 
ception to the Judge’s opinion, or special verdict, to sustain their appeal ; and 
no written paper has been filed, alleging an error of law, and more than ten days 
have expired since the record has been brought up. 

The provisions contained in the Articles 896 and 897 of the Code of Practice 
are not applicable, where the copy of the record brought up is duly certified by 
the Clerk of the lower court, as containing all the testimony adduced. 

Art. 896 expressly limits its provisions and those of Art. 897 in this manner. 

It is, therefore, ordered, adjudged and decreed, that the motion to dismiss be 
overruled, and that the mover pay the costs thereof. 

Voorutss, J., absent. 

On the merits : 

Lanp, J. The object of this suit is the recovery of the sum of seven hundred 
and ninety dollars, the amount of certain expenses incurred in carrying into effect 
the provisions of the Act of the Legislature entitled “An Act relative to elec- 
tions in the parish of Orleans,” approved March 19th, 1857. 

The ground of defence to the action is, that the Act of the Legislature above 
mentioned is unconstitutional, null and void. 

In the suit of the State of Louisiana v. The City of New Orleans, recently de- 
cided by us, we held that the Act in question was free from all constitutional 
objections. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court, ordering a peremptory mandamus to issue, commanding the defendants, 
Adam Giffin, Treasurer, and Thomas Théard, Comptroller of the city of New 
Orleans, to pay to the relator, Hubert Gérard, the sum of seven hundred and 
ninety dollars, and costs of suit, be affirmed, with the costs of this appeal. 

Merrick, C. J., and Bucnanan, J., dissent in this case, for the reasons as- 
signed in the case of the State against the City, recently decided. 
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G. A. Brass v. Grecor & Witson. 


To maintain an action for a malicious prosecution, the plaintiff must prove: 1st, That he has been pro- 
secuted by the defendant either criminally or in a civil suit, and the prosecution is at anend. 2d. 
That it was instituted maliciously and without probable cause. 3d. That he has thereby sustained 
damage. , 

Malice is a principal ingredient in the offence, and its proof is indispensable as a prerequisite to a re- 
covery. 

The proof of malice need not be direct, it may be inferred from circumstances ; and the want of pro- 
bable cause is presumptive evidence of malice, subject, however, like all presumpiions, to be re- 
butted. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
L. M. Day, for plaintiff. Race & Foster, for defendants and appellants. 

Durret, J. This is an action for $10,000 damages, for a willful and malicious 
arrest and imprisonment, without any probable cause. The jury, after hearing 
the case, returned a verdict of $1000 for the plaintiff, and the defendant, after an 
unsuccessful motion for a new trial, appealed. The plaintiff was arrested on the 
following affidavit : “The State of Louisiana, First District, city of New Orleans. 
The State v. Gabriel Angelo Blass. Personally appeared before me, George Y. 
Bright, Recorder of the First District of the city of New Orleans and Justice of 
the Peace, duly commissioned and sworn, William A. Wilson, No. 3 Camp street, 
who being duly sworn, doth depose and say: that on or about the 30th day of 
November, 1855, at No. 3 Camp street, in this district and city, a man named 
George Wilson, alias William Wilson, obtained from deponent, who is one of the 
firm of Gregor & Wilson, by means of false and fraudulent representations, and 
under false pretences, one gold watch and chain, one opal finger-ring and one 
diamond breastpin, all valued at two hundred and twenty-seven dollars belonging 
to said firm of Gregor & Wilson. Therefore, deponent charges said George Wil- 
son, alias William Wilson, with obtaining goods under false pretences, and by 
means of false and fraudulent representations, contrary to the statute made and 
provided, and against the peace and dignity of the State; and from information 
received, deponent has good reason to believe that the aforesaid breastpin and 
finger-ring, valued at about fifty dollars, were received by the bar-keeper of the 
steamboat Frank Lyon, whose name is unknown to him, knowing them to have 
been fraudulently obtained, and that the said bar-keeper, although requested to 
do so by deponent, refused to return the said breastpin and finger-ring to deponent. 
Wherefore deponent charges said bar-keeper with being an accessory after the 
fact, to the obtaining of the said goods in said fraudulent manner, by said George 
Wilson, alias William,Wilson, all against the peace and dignity of the State, 
(signed) W. A. Wilson. Sworn to and subscribed before me, this 19th day of 
December, 1855, (signed) George Y. Bright, Recorder of the First District.” 

It appears that the clerk of the Frank Lyon bought of said George Wilson, 
who was a passenger on said boat, the day after the above articles had been so 
procured, the breastpin and finger-ring described in the affidavit, for $25, and sold 
the same to the plaintiff, on the same day, for the same amount. George Wilson 
had exhibited to the clerk the receipt which he had obtained from the defendants, 
and which showed that he had paid a larger amount for the same. The plaintiff 
was aware of the circumstances under which the clerk had acquired those articles. 
The day after, the clerk and plaintiff were informed, by telegraphic dispatch, of 
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the manner in which Wilson had obtained those objects. It does not appear that 
the plaintiff disclosed the fact that he had those articles, or offered to return them 
to the defendants, before being called upon to do so ; but when they were claimed by 
one of the defendants, the answer was, “that he did not have the breastpin with 
him, having heard that there was some difficulty about it. he had left it in Vicks- 
burg.” He said, however, that he could get possession of the breastpin, and 
agreed “ to deliver him that and the ring, if defendant, Wilson paid him what he 
stated he had paid for them,” the defendant refused to pay anything. 

It further appears, that George, alias William Wilson, was apprehended and 
convicted of the offence. The defendant, Wilson, called first on a member of the 
bar and stated that he had ascertained that a portion of the property obtained by 
George Wilson, was in the possession of the bar-keeper of the steamboat Frank 
Lyon, and that he wanted to know how he could get them back; he was told 
“by going up to Recorder Bright and making affidavit of the facts as narrated 
by him to witness, and that he would then issue a search-warrant for them.” 
The defendant did not inform witness that the bar-keeper had offered to give him 
up the articles on his refunding the amount paid for them, nor did he advise fur- 
ther with him. We next see the defendant, Wilson, in the office of the Recorder. 
He made to Recorder Bright and to Capt. Moynan the statement above related, 
and added the fact that the bar-keeper had offered to return to him the articles 
on receiving back the amount which he, the plaintiff, had paid for them; where- 
upon the Recorder said, that “he thought, as the bar-keeper was informed that 
the articles had been feloniously obtained, and refused to give them up, that he 
thought that there were good grounds for an affidavit, but that he (Wilson) had 
better consult his lawyer.” Witness Seymour says, that the defendant Walson 
stated to him the circumstances related by the first witness, and that he “had been 
advised by his counsel to make an amicable demand for this property, and asked 
witness to go with him to the boat for that purpose ;” and we have seen above 
the result of this amicable demand. It seems that the affidavit was made on the 
above circumstances, and that the plaintiff was thereupon arrested and kept con- 
fined in the lock-up, for about six hours, when he was released on bond for his 
appearance on the next day. On the next day, another counsel of the defendants 
having ascertained that the charge made against the plaintiff could not be sub- 
stantiated, advised the defendant, Wilson, to dismiss the prosecution and to 
institute a civil suit for the recovery of the articles ; whereupon the prosecution 
was dismissed without going into the examination of the case. 

It also appears, that the defendant Gregor was absent from the State during 
the above proceedings before the Recorder, and that he subsequently authorized 
William Holmes to compromise the affair for $250, agreeing to pay all the ex- 
penses ; and as to the defendant Wilson, he is represented as a gentleman of mild 
and kind disposition, possessed of sterling virtues. 

To maintain an action for a malicious prosecution, the plaintiff must prove : Ist. 
That he has been prosecuted by the defendant, either criminally or in a civil suit, 
and the prosecution is at an end. 2d. That it was instituted maliciously and 
without probable cause. 3d. That he has thereby sustained damage. Greenleaf 
on evidence, vol. 2, 3449. There can be no question as to the prosecution, and 
its termination ; and we will assume the absence of a sufficient cause, as we do not 
think the decision of this point necessary to arrive at a final determination of the 
case. Malice is the principal ingredient of the offence, and its proof is indis- 
pensable, as a prerequisite, to a recovery. Greenleaf, vol. 2,453. The proof of 
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malice need not be direct ; it may be inferred from circumstances ; and the want 
of probable cause is presumptive evidence of malice, subject, however, like all pre- 
sumptions, to be rebutted. 

The history of the case, as given above, seems to us to repel all idea of a 
malicious intent, and indicates clearly that the defendants acted in good faith and 
without gross negligence, under what they considered to be the advice of counsel 
and of the Recorder. Greenleaf, vol. 2, 3459. And when we consider the good 
character of the defendant Wilson, (the other defendant being a nominal defend- 
ant,) and the policy of the law, which is to bring the guilty to the bar of justice, 
we conclude that the motives of the defendants were pure, and that no malice 
has been proved. 3 R.18; 9 R. 388; 12 An. 53 and 332, and 11 An. 289. 

It is, therefore, ordered and decreed, that the judgment of the District Court be 
reversed and annulled ; and it is further ordered and adjudged, that there be judg- 
ment rejecting the demand of plaintiff, with costs in both courts. 

Lanpb, J., absent. 





Davi L. Ranterr, Administrator, v. Exiza Jane Constance et al. 


In atwofold action by attachment against the debtor, and to set aside the sale of the property attached, 
and where the property was bonded by the vendee—Held : That the plaintiff's remedy was two 


fold, against the bond by means of the attachment, and against the property through the revoca- 
tory action. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
C. Roselius and A. Phillips, for third opponent, appellant. Collins & Wool- 
ridge and W. D. Hennen, for appellees. 

Vooruies, J. The intervenor and third opponent, James P. Waters, is the 
appellant in this cause. He contends that the plaintiff's remedy is upon the bond 
furnished for the release of the attachment, and not upon the property bonded. 

The plaintiff brought a twofold suit,—against his debtor E. J. Constance, to 
recover the amount of his demand, and against John G. Weir, to cancel, on the 
grounds of fraud and simulation, the sale of a slave made, pending these proceed- 
ings, by the former to the latter. 

This slave was thereupon attached at the plaintiff’s instance, and bonded by 
the transferree. Subsequently, Weir reconveyed this property to his vendor, who 
then sold the same to J. P. Waters, for a valuable consideration. 

It is admitted that Waters, isa purchaser in good faith. 

The cause being tried, the plaintiff obtained a judginent, liquidating his demand 
against Constance, canceling the sale to Weir, and subjecting the property attached 
to satisfy the plaintiff’s demand. Hence the third opposition of J. P. Waters. 

Under the provisions of Art. 1972 of the Civil Code, the District Judge was 
authorized to decree that the property itself be applied to the payment of the 
creditor’s claim. It was not the mere attachment that gave a privilege to the 
plaintiff; but, independently of the attachment, he acquired the right of recourse 
on the property itself by virtue of his action in revocation. His remedy is, con- 
sequently, twofold—against the bond, by means of the attachment, and against 
the property through the revocatory action. C. C. 2428. 

Judgment affirmed. 

Lanp, J., absent. 
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Georce R. Jacons v. Prerre Savvis. 


Where a suit was brought upon a note given in part payment of the price of a plantation, and the 
defence set up was that defendant had been disquieted m his possession of the plantation by a peti- 
tory action instituted against him,—Held (under Article 2536 C. C.) : That the District Court had the 
power to render an interlocutory judgment ordering the defendant to deposit in court the amount of 
the note sued upon, to await the decision of the petitory action. 

Although the value of the portion claimed in the petitory action does not equal the amount of the note, 
yet the whole sum must be deposited to await the termination of the action, which may result in the 
cancellation of the sale. 


PPEAL from the District Court of the Parish of Jefferson, Burthe, J. 
McPheeters and C. Roselius, for plaintiff. L.L. Levy and Bradford & Fin- 
ney, for defendant and appellant. 

Bucuanan, J. Plaintiff sues defendant upon a note given in part payment of 
a plantation. 

The defence is, that defendant has been disquieted in his possession of the plan- 
tation by a petitory action instituted against him by George May, for a portion 
of the same. 

A rule was taken upon defendant by plaintiff (under Art. 2536 C. C.) to de- 
posit the amount of the note. subject to the order of the court. 

This rule was made absolute, and further proceedings in the suit ordered to be 
suspended until the decision of May’s action. 

Defendant appeals; and plaintiff has filed an answer to the appeal, praying 
that the judgment be amended in his favor, and for judgment according to the 
petition. 

The defendant has not been aggrieved by the interlocutory judgment of the 
court below ordering him to deposit tle amount of the note sued upon, to await 
the decision of the petitory action instituted by George May. It is the course 
prescribed in cases of this kind by Articles 2535 and 2536 of the Civil Code. 

But the appellee contends that, as the petition of May, given in evidence by 
defendant, shows that he only claims fifty-seven and fifty-hundredth acres, worth, as 
declared by himself, one hundred dollars an acre, and five hundred dollars or there- 
abouts, for its detention ; and as the note in suit is for twenty-nine thousand dol- 
lars and upwards, it is unreasonable to require that the whole amount of this 
note shall remain on deposit; that the law will be satisfied by leaving in deposit 
six thousand two hundred and fifty-one dollars, and giving the remainder to plain- 
tiff without delay. He quotes in support of this view Art. 2490 of the Civil 
Code, and the case of Peirce v. Morgan, 6 N.S. 523. 

Those authorities do not seem to be applicable to the case before us. Article 
2490 declares that, in case of eviction of a portion of the thing sold, if the sale 
be not canceled, the value of the evicted part is to be reimbursed, according to 
its estimate, proportionahly to the total price of sale. 

But in the present case, the petitory action of May not having been decided, 
we cannot know whether or not the result of that action may not, possibly, 
be the cancellation of the sale for the price of which the note now in suit was 
given. Neither is there any proof before us of the estimated value of the land 
claimed by Jfay, proportionably to the whole value of the land and slaves sold 
by Jacobs to Sauvé. 
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The case in 6 N.S., Peirce v. Morgan, was a sale of three lots of ground in New 
Orleans. The purchaser was disturbed in the possession of one only of the lots, 
and the court decided that he had not the right to suspend the payment of the 
other two lots. The sale here was of three distinct objects, each having its dis- 
tinct price, although all comprised in the same conveyance; which is a different 
state of facts from that now before us. 

It is obvious that the amendment of the judgment of the court below, asked 
for by the appellee, cannot be granted. 

Judgment affirmed ; costs of appeal to be paid by appellant. 

Lanp, J., absent. 
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H. Surons & Co. v. Epwarp Jacoss. 


Where an affidavit is made, that a debtor has left the State with the intention not to return, his subso- 
quent return will not alone be sufficient to dissolve a writ of attachment, where there are circum - 
stances which render it probable that the original intention was not to return. 

After an affidavit has been made for an attachment, some prima facie proof must be made by the 
defendant, that the facts sworn to are untrue, in order to throw the burden of proving their verity 
on the plaintiff. The affidavit has a greater effect than merely enabling the party to obtain process 
against defendant. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Emerson & Huntington, for plaintiff. E. Fillieul, for defendant and appel- 
lant. 

Merrick, C. J. This suit was commenced by attachment. The indebtedness 
arises upon promissory notes amounting to $952 37, and interest. 

The defence is, that the affidavit upon which the attachment issued is untrue. 

The defendant is an Englishman. He was a daguerrotypist, and had rooms 
for his business in this city, and with his wife boarded at a boarding-house. 

In July, 1858, some time after the maturity of the notes sued on, he sold out 
his establishment and visible effects, with the exception of a negro boy, for whom 
he left verbal instructions with his agent for the collection of debts, to give him 
his freedom on the Ist of January, 1859. 

He left no agent on whom service of citation could be made, or who was 
authorized to stand in judgment. 

Defendant not having returned, in January, 1859, plaintiffs sued out the attach- 
ment, and obtained judgment in February, which was signed 4th March, 1859, 
and was executed by the sale of the property attached. 

The appeal was taken by defendant in November, 1859. The only proof that 
plaintiff intended to return to New Orleans is his own statement, and the fact that 
he had an adopted daughter here. 

In the case of Offut v. Edwards, it was said : “ Where an affidavit is made, 
that the defendant has left the State with an intention not to return, his subse- 
quent return will not alone be sufficient to dissolve the writ where there are cir- 
cumstances which render it probable that the original intention is not to return. 
It is otherwise where nothing suspicious existed, or where an intention to 
return was proved. 1 Rob. 231; 3 ibid, 363. In the 16 La. 341, it was held, 
that after an affidavit is made for an attachment, some prima facie proof must 
be made by the defendant, that the facts sworn to are not true, in order to throw 
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the burden of proving their verity on the plaintiff. The affidavit has a greater 
effect than merely enabling the party to obtain process against defendant.” 
9 Rob. 94. 

In the case at bar, the testimony by no means destroys the presumption arising 
from the affidavit. The defendant was a foreigner. He closed his business and 
returned with his wife to his native country, after selling all his effects except a 
negro, which he intended to emancipate. He left no agent to represent him, on 
whom process could be served, and he did not return at the usual season of the 
year for persons absent for pleasure or health; and if he returned at all, it was 
after the second season abroad, and after the attachment suit had been carried 
forward to final judgment, and the money made by the sale of the slave he in- 
tended to emancipate. The case in 13 An., p. 473, is not entirely analogous. 

If an attachment did not lie in the present case, our law would be singularly 
defective, as the creditor would be without remedy. 

Judgment affirmed. 

Lanp, J., absent. 
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C. Esprnota v. Mrs. E. Brasco, Administratrix of M. Brasco. 


An administrator pro tempore of an interdicted person cannot bind the interdict for the payment of any 
specified amount, in order to effect a liquidation of partnership affairs. 

A mistake in the special prayer ought not to prejudice a party’s right to recover on the averments of 
his petition, when they are sufficient to sustain the proper action, and are followed by a prayer for 
general relief. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Semmes & Labatt, for plaintiff and appellant. G. LeGardeur, for defen- 
dant. 

Merrick. C. J. The plaintiff alleges in his petition, that Madame E. Blasco, 
administratrix pro tempore of Manuel Blasco, is indebted to him in the sum of 
$1614 17, with interest; that petitioner was proprietor of a drug store known 
by the title of C. Espinola & Co.’s Drug Store, and was the equal partner in the 
profits of said store with Manuel Blasco ; that since the proceedings for the in- 
terdiction of said Manuel Blasco, petitioner, under a promise of a speedy and 
prompt settlement of his rights in said partnership, delivered up the possession 
of said drug store to the defendant, and his rights in the said partnership were 
fixed and understood to be $1614 17, which the defendant has promised to pay 
or settle ; that the liabilities of said firm were assumed by said defendant, but 
petitioner has discovered that there are still unpaid and outstanding debts and 
notes for which in law he is responsible in case of non-payment; that all the 
assets of the partnership are in the possession of defendant ; that the Second Dis- 
trict Court authorized her to enter into a new partnership in the same business ; 
that he is thereby entitled to be indemnified, and to receive the amount of his 
interest in said partnership, as fixed by the books of said partnership. He prays 
for judgment for said sum of $1614 17, and that the defendant give security 
against the liabilities of the firm, and for general relief. 

The answer denies the partnership ; admits plaintiff had an interest, which 
ceased when Blasco was interdicted ; avers that until the debts are paid and the 
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affairs liquidated, plaintiff cannot claim any specific sum, and denies that she 
had any right to make, or did make the contract relied upon by plaintiff for 
recovery. 

The judgment was rendered in favor of defendant, reserving to the plaintiff the 
right to sue for the settlement of the partnership affairs in another form. 

It is clear, that the administratrix pro tempore, who had only a power of ad- 
ministration, could not, at least without a decree of the court, bind the inter- 
dicted M. Blasco for the payment of any specified sum of money in order to effect 
a liquidation of the partnership affairs, and acquire the sole interest in the part- 
nership effects. ‘This can only be done in a suit for the liquidation of the part- 
nership affairs. The averment in plaintiff’s petition, that the partnership debts 
have not yet been all paid, shows an insuperable obstacle to the recovery of a 
specific sum of money. 

But plaintiff’s petition is quite full, and contains every averment essential to a 
decree for the liquidation of the partnership affairs; and as the defendant insists 
that this is the only mode of proceeding, and the plaintiff prays for general relief, 
we are of the opinion that the case ought to be remanded to the lower court, to 
be proceeded in as an action for the liquidation and settlement of the partnership 
affairs and a partition of whatever surplus may remain after payment of the 
debts, &c. 

A mistake in the special prayer ought not to prejudice plaintiff’s right to 
recover upon the sufficient averments of his petition followed by a prayer for gen- 
eral relief. 7 La. 51; ibid 152; 11 An. 69. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is now ordered, adjudged and 
decreed, that this case be remanded to the lower court to be proceeded in as 
a suit for the liquidation of the partnership affairs and a partition of the part- 
nership effects between the plaintiff and said interdicted M. Blasco; the appellee 
paying the costs of the appeal. 

Lanp, J., absent. 
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Bernarp Marieny v. PontcnartraIn Ramroap Company. 


Where the right to open a canal on a certain tract of land, was transferred to a company, who allowed 
thirty years to elapse, after the contract was made, without attempting to avail themselves of their 
rights, but, on the contrary, by their own acts rendered the servitude impracticable—Held : That 
the right was extinguished, and the transferror entitled to receive back the land free from the servi- 
tude created thereon. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
G. LeGardeur, for plaintiff. E. Briggs, for defendants and appellants. 

Voorntes, J. The question for adjudication is, whether the plaintiff has 
parted, in favor of the defendant, with his title to the tract or lot of ground in 
controversy between the parties. 

The plaintiff ownéd a strip of land, designated as “ Canal Marigny” on the 
plan of Faubourg Marigny, and having fifty feet in width, extending from the 
River Mississippi to Bayou St. John. On the 23d day of February, 1830, he 
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sold to the Pontchartrain Railroad Company all his rights, titles and pretensions 
to this tract, from the public road to Bayou St. John ; and further transferred to 
them the right to open the canal to the river, upon the width of fifty feet. 

The ownership of the land situated between the public road and the river, has 
always remained in the plaintiff,—subject to the right of the defendants to extend 
the Canal Marigny to the margin of the river. Thirty years have elapsed since 
this contract was made without the defendants having ever attempted to avail 
themselves of their rights in this respect. On the contrary, they have filled up 
some portions of the canal, and built a railroad in its place; they have put up 
a depot on this land. No canal was ever opened from the public road to the 
river ; and for many years the railroad ran to the levee. So that. by the acts 
of the defendants, the exercise of the servitude in question has become imprac- 
ticable. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 

Lanp, J., absent. 


Wituram E. Jonnson v. Warr, Noster & Mostey. 


Where a bill of exchange was given for a sum of money loaned, and it was agreed that upon the 
borrower’s executing a mortgage to secure the payment of the sum, the bill of exchange should be 
given up—Held : That although the mortgage was objected to when presented, yet the fact that it 
was retained and suit instituted on it, would act as a waiver of the objection, and all recourse on the 
bill of exchange be lost. 

This exception is not personal to the principal debtor. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Benjamin, Bradford & Finney, for plaintiff and appellant. Hays & Adams, 
for defendants. 

Dorret, J. On the 4th of June, 1857, the defendants issued a letter of credit 
in favor of B. C. Adams, which reads as follows : 

“ New Orleans, 4th June, 1857. 
B. C. Adams, present. 

Dear Sir: We hereby authorize you to value on us for such amounts as you 
may find necessary. Your drafts to mature from sixty to three hundred and six- 
ty-five days from this date. 

Yours with respect. 
(Signed) Wart, Nosre & Mostey.” 

The Bank of Camden, South Carolina, having advanced to the said Adams 
$15,000, he gave for the same his draft or bill of exchange to the plaintiff, as 
president of said bank, as also the above letter of credit to stand as a security 
for the $15,000 advanced as aforesaid. The bill of exchange is as follows : 

“ $15,000. Charleston, S. Ca., Sept. 11, 1857. 

On the 15th of March after date of this first of exchange, second unpaid, pay 
to the order of Wm. E. Johnson, president, fifteen thousand dollars value received, 
and charge the same to account of ‘ 

(Signed) B. C. Apams. 
To Messrs. Watt, Noble & Mobley, New Orleans.” 
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The bill of exchange was duly protested at maturity, for non-payment, and the 
plaintiff, as president of the Camden Bank, now sues the defendants for the pay- 
ment of the above draft, on the faith of their above letter of credit. 

The case was submitted to a jury, who returned a verdict in favor of the defen- 
dants for costs, and the plaintiff is appellant from the judgment confirming said 
verdict. 

It appears from the evidence, that the advance of the $15,000 was made to 
Mr. Adams in anticipation of an arrangement by which he was to receive 
$50,000, for which two notes of $25,000 each were to be furnished by him, as 
also a mortgage, or deed of trust, on real and personal property, in the State of 
Mississippi, worth more than fifty per cent. over the amount, to secure said notes 
and subsequent advances, &c., and that the bill of exchange and letter of credit 
were to be given up to Adams upon the execution ef the mortgage, in accordance 
with the agreement. The two notes of $25,000 each, and the mortgage to se- 
cure the same, were executed by Adams on the 24th of September, 1857, and 
sent to the Camden Bank ; and it is admitted that on the 28th of September, 
1857, Mr. Adams notified the defendants not to accept, or pay the bill of ex- 
change sued on, as he had arranged the debt by giving a mortgage ; and it is 
also admitted, that the defendants suspended about the 15th of November, 
1857. 

It also appears, that the arrangement under which the two notes of $25,000 
each and the mortgage were executed, was never completed or carried out, be- 
cause the bank was not satisfied with the value of the property mortgaged, and 
also on account of the commercial crisis of the fall of 1857; nevertheless, the 
bank kept, not only the draft sued on, but likewise the two notes above described, 
and notwithstanding its objection to the mortgage, did, ou the 18th day of 
October, 1858, (this suit was instituted on the 25th February, 1859,) enter 
a bill of complaint in the Chancery Court of the County of Yalobusha, Mis- 
sissippi, wherein said plaintiff claims, as president, from the said B. C. Adams, 
the amount duc on the two mortgaged notes, and the seizure and sale of 
the property mortgaged, to satisfy such judgment as will be rendered in the 
premises, on the account to be taken according to the forms adopted in said 
State; and we are informed by one of the plaintiff's witnesses that the amount 
actually claimed is the above sum of $15,000. 

It is conceded that, had the bank accepted the mortgage, it would have lost its 
right of action against the defendant, for novation would then have taken place ; 
and hence, the only question submitted to us is, whether the suit instituted in 
Mississippi to enforce the mortgage is not tantamount to an unqualified accept- 
ance of the mortgage which, according to the terms of the contract of the par- 
ties, carried with it the extinguishment of the bill of exchange. It appears to 
us, that when parties enter into a lawful agreement, they should be bound by the 
terms of their own contract, and that, as it was distinctly understood that the 
mortgage and the bill of exchange could not exist together, but that the exis- 
tence of the first would destroy the latter, that an action cannot lie, at the same 
time, to enforce both the mortgage and the bill of exchange. It is true that the 
bank objected to the mortgage, and did not accept it in express terms; but the 
bank, by instituting her action on the mortgage, in the State of Mississippi, 
thereby waived her objections, and lost, by her own act, all recourse on the bill 
of exchange. Any other construction would be in direct opposition to the agree- 
ment of the parties. 


Warr 
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It cannot be urged that the excepfions opposed by the defendants are personal 
to the principal debtor, Adams. C. C. 3028, 3029; Gilbert v. Meriam, 2 An. 160; 
Leckie v. Scott et al., 10 La. 413; Short v. The City of New Orleans et al., 4 
An. 281. 

Judgment affirmed, with costs. 

Lanp, J., absent. 
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James Maury wv. Caprars Wa. Warts and Owner or Sreamsuip 
TWEEDSIDE. 


Where a ship was chartered, and by the terms of the charter party it was stipulated that the charterer 
should advance the expenses of the ship to a certain amount, and he consigns her to a person at the 
port from which the cargo is to be shipped, who makes these advances in his stead—Held : That if 
the consignee was cognizant of the terms and conditions of the charter party, in the absence of any 
express agreement to the contrary, he must be considered as having advanced funds for his prin- 
cipal, the charterer, and has no action for reimbursement against the ship owner or captain. Held, 
also : That although the captain had requested him to have his bill made out, and had stated that it 
would be paid by a party whom he named, yet this would give him no right of action against the 
captain. 

An engagement to advance the expenses of a ship, under such circumstances, cannot be understood 
as giving the party advancing the right to instant payment where the advances are made, and as a 
cousequence, the right to attach the ship. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Benjamin, Bradford & Finney, for plaintiff: Singleton & Clack and McCay, 
for defendants and appellants. 

Merrick, C.J. This suit was commenced by attachment to recover $2,108 59, 
advances made by the plaintiff to defray certain expenses incurred by the vessel 
at Galveston and in this port. 

The amount of the disbursements made by the plaintiff appears to be admitted. 
The only question is, who is plaintiff's debtor, whether the ship owner, or the 
charterer ? 

The ship was owned by Thomas S. Begbie, of London, and was chartered to 
Rutson Maury, Jr., the brother of the plaintiff, in September, 1857, for a return 
cargo from Galveston or New Orleans to Liverpool. The cargo was to consist 
in cotton in square compressed bales. ‘The charterer promised to pay nine-six- 
teenths of a penny per pound on the net landing weight on the quay at Liver- 
pool, and to advance sufficient cash for ship’s disbursements at New Orleans and 
Galveston, not exceeding £1000, ship paying four per cent. for commission and 
insurance. 

The ship was consigned to plaintiff, who, having made the advances, claims 
reimbursement of the same of the captain and ship owner. He contends that 
there is nothing to indicate the nature of the relations which existed between 
Rutson Maury, Jr., and the plaintiff. And as the captain called and requested 
the plaintiff to have his bill made out, and said a Mr. Nivius would pay it, that 
the captain and owner are responsible. That at all events, the master of the ship 
is bound, and cites 5 La. 335. 

The testimony in regard to the relationship of Rutson Maury, Jr., and his 
brother, the plaintiff, in regard to this transaction, appears to have been over- 
looked. 
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It is conceded, that the charterer consigued the ship to the plaintiff. It is also 
proven by Harding’s testimony. On the 26th of November, 1857, the plaintiff, 
by letter dated New Orleans, and signed by him as agent for the charterer, directed 
the captain to take on board at Galveston 1000 barrels of flour and 5000 staves. 
Again, when a protest was made by Captain Watts through the British Consul, 
because the plaintiff failed to furnish the amount of advances stipulated by the 
charter party, he gave for answer, in writing signed by himself, that, “ owing to 
the derangement of mercantile affairs, as well as certain clauses in the charter par- 
ty of the steamship Tweedside, he found it utterly impossible to negotiate the cap- 
tain’s draft on consignee in the usual manner.” 

It is thus quite clear, that he was aware of the clause in the charter party by 
which his brother had agreed to advance £1000 at Galveston and this city for 
the expenses of the ship. As he was consignee of the charterer, and cognizant 
of the conditions and terms of the charter party, in the absence of any agree- 
ment to the contrary, it must be held that the plaintiff was advancing funds for 
his principal, and that too for the purpose of speeding the ship. His principal 
had contracted to advance the expenses to the amount of £1000, and further to 

‘pay £30 demurrage for every day of detention in these ports exceeding twenty- 
five days. After advancing a portion of the funds, the plaintiff was not at liber- 
ty to disregard his agency and make the general owner and the captain his debt- 
ors, and frustrate the very object of the voyage by attaching the ship. 

The declaration of the captain, that Nevius would pay, gave the plaintiff no 
right of action against the captain. For the latter had been acting under the 
directions of the plaintiff, as agent of their common principal, the charterer. 
The captain had the right, after he had taken advice, to decline to direct Nivius 
to reimburse the plaintiff for the money he had advanced as the agent of his 
brother. 

The engagement to advance the expenses of the ship in this port, cannot be 
understood as giving the party advancing the right to instant payment here, and 
as a consequence, the right to attach the ship. These expenses were but a part 
of the wages of the ship paid in advance, and to be deducted when the voyage 
should be completed. Under this view of the contract, the ship owner has 
already credited Rutson Maury, Jr., with these advances. 

The plaintiff neglected to provide the amount required by the charter party, 
and the captain was compelled to borrow money by a bottomry bond in order to 
be able to leave the port. 

Under all the circumstances of this case, we are of the opinion that the plain- 
tiff is not entitled to recover. See Abbot on Shipping, 44, 45, and notes, 
ed. 1854; C. C. 2971,2274. See also Hynson & Co. v. Wheeler, ante p. 409. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is now ordered, adjudged and 
decreed, that there be judgment against plaintiff’s demand, and in favor of the 
defendants, and that the plaintiff pay the costs of both courts. 

Lanp, J., absent. 


° v. 
Warts. 
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Rosert G. Bevertey v. Capraty aND Owners or Sreamer Ewptre. 


Where a slave, belonging to a party residing in Kentucky, was hired as fireman on board a steamboat 
running as a packet between Louisville and New Orleans, but occasionally making trips to St. Louis, 
and upon the boat’s making one trip to Cincinnati the slave disappeared—Held: That although she was 
advertised for Cincinnati to the knowledge of the lessor at the time he hired the fireman to the boat, 
yet there was a great want of prudence and care in proceeding to Cincinnati with the slave on board, 
and that under the common as well as civil law the lessees are responsible for the value of the slave. 

The fact that the boat was in the habit of landing at points in Indiana and Illinois does not change the 
case, so long as it is not shown that there was equal risk of losing a slave there as at Cincinnati. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
Mott & Fraser, for plaintiff. Benjamin, Bradford & Finney, for defendants 
and appellants. 

Merrick, ©. J. The plaintiff, who resides in Henderson, Ky., was the owner 
of a slave which he hired to the defendants on board their steamboat the Empire, 
as a fireman. 

At the time the slave was hired the boat was running as a packet between 
Louisville and this city. The boat also made occasional trips to St. Louis. 

After the slave was hired the boat made one trip to Cincinnati, where he dis- 
appeared. It is in proof that it is customary to leave slaves at Louisville or to 
land them at Covington, Ky., where boats are about to land at Cincinnati. It is 
proven (as well as a matter of notoriety) that there is great risk in taking slaves 
to Cincinnati. The witness says: “It is a matter of almost absolute impossi- 
bility to prevent them from being run off.” 

It is proved that the boats running between Louisville and New Orleans, or 
Louisville and St. Louis, are in the habit of landing at points in Indiana and 
Illinois. One witness says: The boat, besides running to St. Louis and New 
Orleans, ran occasionally to Madison, Indiana ; that before the slave was hired to 
the boat, her sign-board showed her destination to be Cincinnati, and that the 
destination of the boat really depended on the inducements held out on the arrival 
at Louisville. The judgment of the lower court was in favor of the plaintiff for 
$1200, the value of the negro, and defendants appeal. 

By the common law, the defendants were bound to take the same care to pre- 
serve the thing which a good and prudent father of a family would take of his 
own, and to restore the thing hired when the bailment was determined. I 
Bouvier Inst. 3 993. By our law the lessee is liable for the injuries and losses 
sustained through his own fault. 

We are of the opinion that the defendants are responsible. There was a great 
want of prudence and care in proceeding to Cincinnati with the slave on board. 
And the case would not be different if the boat really were advertised for Cincin- 
nati to the knowledge of the plaintiff at the time he hired the fireman to the boat. 
For he would have reason to think that on the arrival of the boat at Louisville, 
the captain, if he intended to proceed to Cincinnati, would take the usual precau- 
tions for the security of such hands as were liable to be enticed away and lost. 
The fact, that the boat was in the habit of landing at points in Indiana and 
Illinois, does not change the complexion of the case, so long as it is not shown 
that there was equal risk with Cincinnati. It is not to be supposed that a slave 
owner would be willing that the hirer of his slave should take him to a point 
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where there would be so much danger, and the captain of the boat seems to have 
known this well, for when he returned from Cincinnati he told the plaintiff, (who 
naturally enough inquired about the safety of bis property,) that the boy was on 
the boat, hoping, no doubt, that he should be able to recover him and deliver him 
to the owner. 

Judgment affirmed. 

Lanp, J., absent. 


Converse, Kennerr & Co. v. Sreamer Lucy Rosinsoy, Caprain snp 
Owners. 


A judgment awarding a privilege on a steamboat, by virtue of an attachment, although entirely binding 
between the parties to it, may nevertheless be questioned by another creditor who was not a party 
to the judgment, by way of third opposition. 

If an attachment of a steamboat be bad as to some of the owners, on the ground that they are residents 
of this State, it must be set aside in toto. 

By the Act of the 18th of March, 1858, which was in force from its date, the prescription for privileges 

* on vessels was extended to six months. 

This court is only seized of jurisdiction to amend the judgment as between appellant and appellee ; not 
as betweenthe appellees. Article 890 of the Code of Practice declares that if the appellee demand 
the reversal of any part of the judgment or damages, he shall file his answer at least three days be- 
fore that fixed for the argument, otherwise it shall not be received. This clause has reference to the 
first fixing for trialin this court. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Hunton & Miller, for plaintiffs and appellants. Durant & Hornor, Clarke 
€& Bayne, and Whittaker & Fellows. for defendants. 

Bucnanan, J. Plaintiffs, by petition filed April 27, 1858, sequestered the 
steamboat Lucy Robinson for amount of account for supplies (provisions) fur- 
nished the boat at various dates, from January 6th to April 17th, 1858, $2204 
40. Also, for balance of account for sundry country orders filled and charged to 
said boat, $573 66. 

The Lucy Robinson was subsequently attached at suits of various persons in 
various courts, which suits were transferred to the Sixth District Court, and con- 
solidated with this suit, as being the first seizure. 

Plaintiffs filed an opposition to the allowance of a privilege to the other seizing 
creditors by virtue of their attachments, on the ground that the affidavits to ob- 
tain said attachments were made in error, the owners of the Lucy Robinson being 
residents of the State. 

Some of the parties excepted to the right of plaintiffs to question the legality 
of the attachments. This exception was overruled. 

The consolidated cases were tried, evidence offered to sustain the respective 
claims of the parties, and judgment rendered, distributing the proceeds of the 
Lucy Robinson. It was proved that Livingston, one of the owners of the boat, 
lived in Morehouse parish ; and that Miz, another owner, lived in New Orleans. 

Plaintiffs appeal, and some of the appellees have filed answers to the appeal, 
praying amendments of the judgment of the court below. 

The questions presented for our decision, are : 

Ist. Can a judgment awarding a privilege on a steamboat, by virtue of an at- 
55 
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tachment, be questioned by another creditor, who was not a party to the judg- 
ment, by way of third opposition? Or must a revocatory action be instituted for 
that purpose ? 

Answer. The object of the statute which authorizes the consolidation in the 
court where the first seizure was made, of all the claims for debt against the thing 
seized. is that each creditor may have the opportunity of asserting his own right 
of preference in the order of payment; which manifestly cannot be done, unless 
he is at the same time allowed to contest the rival pretensions of the other parties 
to this concurso. It is entirely inconsistent with the reason of this practice, that 
any creditor shall be concluded by the judgment between the common debtor and 
another creditor. We are not to be understood as deciding that the judgment 
for the debt, once rendered by a court of competent jurisdiction, is reopened for 
every purpose ; on the contrary it is entirely binding as between the parties to it. 
Its effect upon third parties, is alone at issue. 

2d. If an attachment of a steamboat be bad, as to some of the owners, on the 
ground that they are residents of this State, must it not be set aside in toto? 

Answer. Yes. The ownership of a steamboat employed in transporting goods 
and passengers for hire, creates a commercial partnership between the owners of 
the steamboat. The object of this partnership is indivisible. The share of one 
partner cannot be detained in the custody of the law, while the share of another 
partner is exempt from such detention, by reason of the residence of that partner. 
This exception to the attachment must, therefore, operate upon the whole of the 
thing attached. 

3d. The plaintiffs have imputed a sum of money received on the 17th April, to 
the account against the boat, for orders filled for planters. Had they the right 
to make this imputation ? 

Answer. Yes, under the evidence. The clerk of plaintiffs testifies, that what 
money was received from the boat was paid for orders to supply country custom- 
ers. 

4th. Previous to what date is the privilege for supplies prescribed ? 

Answer. By the Act of 18th March, 1858, which was in force from its date, 
the prescription for privileges upon vessels, which previously had been sixty days, 
was extended to six months. The rule first laid down in Union Manufactory v. 
Lobdell, 7th N.S. 111, and confirmed by many subsequent decisions. See Hen- 
nen’s Digest, page 1262, No. 4; has been properly applied by the district court 
in this case. The privilege of plaintiffs for supplies applies to all the items subse- 
quent to the 29th January, 1858. 

5th. In this court some of the appellees complain of a preference allowed to 
other appellees to their prejudice, and pray that the judgment be amended in this 
regard. It is well settled that this cannot be done, without an appeal, on the 
part of the party complaining. This court is only seized of jurisdiction to amend 
the judgment as between appellant and appellee ; not as between the appellees. 

6th. The answer of some of the appellees praying for an amendment of the 
judgment as against the appellant, is objected to by the counsel of appellant in 
argument, as being filed too late. 

Article 890 of the Code of Practice declares that if the appellee demand the 
reversal of any part of the judgment, or damages against the appellant, he shall 
file his answer at least three days before that fixed for the argument, otherwise it 
shall not be received. We construe this clause to mean the first fixing for trial 
in this court. Now, we find, upon inspection of our calendar, that this cause was 
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assigned for hearing four times in this court. It was only heard upon the fourth = Coxvanss 
day fixed for its argument. ‘The answer of appellees was filed more than three Sar. L. Romxsow. 
days previous to that day, it is true ; but the cause had already been fixed twice, 
previous to the filing of the answer. It was, therefore, too late, and cannot be 
considered. 
It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; and it is further decreed, that the plaintiffs and appellants have a 
personal judgment against Jesiee Durell, Solomon Malton, George T. Parker, 
Frank D. Rogers, Amos B. Miz, and Rollo S. Livingston, owners of the steam- 
boat Lucy Robinson, in solido, for two thousand, seven hundred and seventy-eight 
dollars and six cents, with legal interest from 9th April, 1858, and privilege of 
supplies for $1732 06 of said sum upon the property sequestered ; that the pro- 
ceeds of the steamer Lucy Robinson in the Sheriff’s hands be distributed as fol- 
lows : 
ist. To pay the costs of this suit, in both courts, including one hundred dollars 
fee allowed John Livingston, Esq., curator ad hoc: 
2d. The following privileged claims : 
















































CG, TE Gin oo wcectccnsccecsccedcscwced $1732 06 
iy EE bs ck de obwaddnd xeetwabelaawddaniee 120 00 
DC. = Wawrcaniunrscka cananeaeea a eeadudeatees 7 70 
By Wr SER v0cneseéctwseveewertuseeetinwees 12 75 
Pry Mca nkddudedessdseceweantabdueteghmeuces 66 77 
Fs Els Ee Sais ce rstaeresevousissevesudnss 51 70 


With the costs of those parties respectively. 
3d. The remainder of the proceeds to be distributed rateably among the follow- 
ing claims, not privileged, but due by the present owners of the Lucy Robinson : 


Converse, Kennett & Co... 2... ccc cccccccccccccccecs $1045 91 
bbceveriesoesseieundésunedtsnekeseescdaseal 88 31 
DO cunctonncicngedscwteveessnavcauspedesues 612 35 
James McNeill, (with interest from 1st Dec., 1857)...... 263 50 
Fred. Cook, (with interest from 1st Dec., 1857)........ 48 50 
Wm. M. Miz, (with interest from 15th Nov.,1857).... 58 00 
J. S. Relf, (with interest from 7th April, 1857)........ 304 61 
PR PRs secs cvacctssvsccereseaisiewondeses 250 00 


The amounts due the ordinary creditors, who are to be paid pro rata according 
to the judgment herein, are the amounts opposite their respective names, and it is 
agreed that the blanks in said judgment be filled up accordingly, viz : 


Coared, Tame BO Ce. ko ns c ccecscsesscsewevescecs $1045 91 
' oh si Saw iy dian rmataeiaiala Gene aaa ne ioe 88 31 
PR. os coi ceseeeccsneneeswedescwwensesves 612 35 
SENS «00a dadewewscustedendimesaddeusee 263 50 
icp ca sshwreundsbnendbbeennanenesdbeavades 48 50 
Ms ise cervtrenanatniansnekebeabeetobeind 58 00 
Fe Te OF Div ca vccsctnesecdcesevecieiecectacn 304 61 
BD ls os cccewnsendsneweerwin~anadeersetees 250 00 


Wariraker & Fetiows. 
Durant & Hornor. 
Hunton & Mitier. 
Bentinck Eoan. 

Lanp, J., absent. 
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Samuet Cranwew. v. Sap Fanny Fospick, Master aNp Owners. 


Where flour was stowed upon a vessel, either improperly, or in such proximity to an offensive and 
injurious oil as to suffer damage, and it was shown that the common carrier had been put on his 
guard, as tothe danger from such oil to the flour—Held : That he was responsiblé for the damage 
sustained by the flour. . 

The first obligation of the common carrier is to indemnify the shipper for the loss or injury of goods 
committed to his charge, unless occasioned by accidental and uncontrollable events. 

A custom is without force in opposition to a positive law. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Gaither & McPheeters, for plaintiff and appellant. Singleton & Clack, for 
defendants and appellees. 

Durret. J. This suit commenced by attachment, and resulted in a judgment in 
favor of the plaintiff for $1,130 75 ; the defendants appealed. 

The plaintiff charges that his agents in New Orleans, shipped, on the 30th of 
September and the 3d of October, 1857, on the ship Fanny Fosdick, then in this 
port, and bound on a voyage to New York, in good order and well conditioned, 
600 barrels of flour, to be delivered to Frost & Forest of New York; that the 
flour was stowed with Breckenridge coal-oil, and was thereby seriously damaged, 
and rendered unmerchantable and unfit for family use, as it was thoroughly im- 
pregnated with the smell of the oil, and that the same was sold at auction, for 
account of whom it might concern, at a loss of $1,582 75, including expenses, 
and the unwarrantable delay of said ship in leaving the port of New Orleans. 

The defendants pleaded the general issue. 

The bills of lading contain the limitation “ weight and contents unknown,” and 
it is admitted that 48 barrels of Breckenridge coal-oil were stowed in the ship 
on the 9th, and 150 barrels on the 23d of October, 1857. 

The evidence shows that the vesse! was well ventilated, and that her cargo was 
well stowed. Walliam Thompson, a marine surveyor of New York, who examined 
as such the cargo, says “ the barrels of oil were stowed in the ground tier of 
the ship, from the main hatch foreward, for about twenty feet; on top of the oil 
were barrels of molasses and sugar; the flour was stowed, foreward and aft, in the 
lower hold by itself, there was no oil under it or on the top of it. The cil was 
from twenty-five to thirty feet from the flour. The stowage of the cargo was 
good and proper. About half of the flour was between decks. Some little of 
the flour was stained by the sweating of the vessel, and some little by the sea 
water.” Although all the witnesses do not agree as to the exact position of the 
oil and flour, they nevertheless all declare that the oil and flour were placed apart 
from each other, the distance varying from 25 to 50 feet. 

There also appears to be a diversity of opinion as to the damaged condition of 
the flour. The barrels were externally in good order. Hicks, one of the wit- 
nesses of the plaintiff, says, that the flour to him “ tasted pure, fresh and good.” 
Dwyer and Cormier, defendants’ witnesses testify that the flour came out in good 
order, free from smell. The weight of evidence is, however, the other way, and 
we have no doubt that the flour was more or less impregnated with the smell of 
the oil. 

One of the witnesses says, that he had some of the flour made into bread, and 
that the bread retained the smell and taste of the oil, and that the flour could 
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only be useful for starch manufactories ; and the general opinion is, that the flour 
was unmerchantable. ‘he consignees complained to the master and agents of 

the ship, that this flour was damaged before it was received by them. It was 

thus received on the 12th of January, 1858, and was sold at auction “ for account 

of whom it might concern, on the 21st January, 1858 : 100 barrels at $5 25 per 

barrel, 100 barrels at $5 124, and 400 barrels at $5 per barrel. 

It is also established, by the evidence, that this ship was a general ship, engaged 
in the business of carrying general cargoes for freight, and that it is usual to take 
in such ships sugar, molasses, flour, oil, and other articles of a volatile character 
which are stowed together in the hold, unless objection be made; and that no 
objection was made in this instance ; that this ship, and other ships, have carried 
such cargoes without causing any injury to the flour, and some of the witnesses 
argue that this is a custom well known to shippers of flour. On the other side 
such usage is contested by other witnesses ; and it is in proof that this very oil 
had been refused on another general ship in the same trade, lest it should have 
damaged the other cargo. and that “ Fosdick was advised in a friendly way not to 
take the oil, as witness thought it would damage the other portion of the cargo.” 
Another witness says: “application was made to me, during last September, to 
take on a vessel for which 1 was agent a quantity of Breckenridge coal oil, which 
I refused to take, because I felt certain that it would damage the other cargo I 
had on board the ship, which was principally flour and wheat.” 

The witness, Britton, says “ that he does not think that flour would be injured 
by the odor of this oil permanently, because it passes off rapidly,” but it appears 
that the smell is very offensive, and that flour is easily injured, by being put in 
contact with other objects. 

Had not the flour been seriously affected, its exposure to the action of the at- 
mosphere, from the 12th to the 21st of January, would have restored it to its 
natural state ; and had it been properly stowed it would not have been affected, 
according to the opinion of the witnesses who assert that general ships carry flour 
and coal-oil without any injury to the former. We are however of opinion, from 
the whole testimony, that Breckenridge coal-oil is offensive and injurious to flour, 
and that the common carrier was put on his guard, and is therefore responsible for 
the loss incurred by his neglect and want of foresight, in not placing the flour 
and oil in such a manner as not to expose the flour to the contagion of the oil. 
Besides, the flour was received in the ship several days before the oil. 

We cannot give our assent to a custom which will relieve the common carrier 
of all responsibility towards the shipper ; for we consider that his first obligation 
is to be held liable for the loss or injury of the goods committed to his charge, un- 
less occasioned by accidental and uncontrollable events. OC. C. 2725; Brousseau v. 
Ship Hudson, 11 An. 428, and the authorities therein cited. Nor will we recognise 
the force of a custom in opposition to a possitive law. C. C. 3; Tyson vy. Laid- 
law, 18 La. 381 ; Ledouz et al. v. Armor, 4 R. 381. Besides the authdérities cited 
and more particularly the cases of Baxter v. Leland, 1 Blatchford ; C. C. R. 525 
and Nettleton v. ship Fanny Fosdick, recently decided by Judge Betts, in the 
United States District Court of New York, present a different state of facts in 
several important particulars. Here we have a real loss, caused either by impro- 
per stowage, or by the proximity of the oil and flour, with a full knowledge, on 
the part of the owner, of the injurious effect which the oi] would produce on the 
balance of the cargo, to which must be added the fact that the 600 barrels of flour 
had been received by the ship before she had taken any oil, 
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The District Judge allowed $1 75 for each barrel and $82 75 for the expenses 


v. 
Smr F.Fospics. incurred ; we think that a lower estimate, should, under the evidence, have been 


taken. The witnesses who speak of the flour market at the time this flour was 
delivered quote it at $6, $6 75 and $7; taking $6,50 as the true value, we have 
$3,900 ; deduct gross proceeds of the flour sold at auction $3,033 50, difference 
$866 50, to which add expenses $82 75—total $949 25. 

It is, therefore, ordered, that the judgment of the lower court be reversed ; and 
it is further ordered, adjudged and decreed, that the plaintiff do recover of the 
defendants zn solido the sum of nine hundred and forty-nine dollars and twenty- 
five cents, with legal interest from judicial demand, say 13th March, 1858, till 
paid, and the costs of the lower court, and with privilege on the property 
attached. It is further ordered, that the costs of the appeal be paid by the plain- 
tiff. 

Lanp, J., absent. 
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Meeker, Knox & Co. v. F. W. Vrepensure & Co. 


Where a cargo of goods, deposited in a government warehouse, is sold, the sale is perfect by the 
consent of the parties, the price having been paid, and the delivery made, fictitiously, by the trans- 
fer of the warehouse receipt. 

The Federal Government does not recognize the validity of a transfer of property deposited in one of 
its warehouses, before the payment of the Customhouse duties ; but the importer is not debarred 
from disposing of property in the meantime, although it remains in the warehouse for the purpose 
of securing the collection of the duties. 

Where property so situated was sold, but for the mutual convenience of both vendor and vendee, was 
suffered to remain in the warehouse, the vendee not requiring the importer to pay the duties and 
perfect the delivery, for a certain time, at the end of which time it was found that the warehouse- 
man had made away with a portion of the goods—Held : That the property was at the risk of the 
vendee, and that in the absence of any want of care on the part of the vendor, he is not respon- 
sible. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
T. G. & A. G. Semmes, for plaintiffs and appellants. Mott & Fraser, for 
defendants and appellees. 

Vooruirs, J. The plaintiffs purchased of defendants a cargo of salt, consist- 
ing of 8021 sacks (6996 coarse, and i025 fine salt). 

The salt had been imported by F. W. Vredenburg & Co., and deposited on 
storage in the Brooklyn Warehouse, kept by Thomas J. Casey, and bonded as a 
United States warehouse. The importers, availing themselves of the privileges 
allowed in such cases by the Acts of Congress, had stored the cargo of salt, with- 
out paying the duties in the meantime. (10th Statutes at large, p. 270.) 

When the salt was sold to the plaintiffs, the defendants, in whose name had 
issued the warehouse receipt, transferred the same to the former, who thereupon 
paid the price stipulated —at 60 cents the sack round. The sale was of “ the 
carge of L salt per Echo, now stored at the Brooklyn Warehouse, consisting of 
about 6990 sacks coarse, and 1025 do. fine, at sixty cents per sack round, cash, with 
benefit to purchasers of any unexpired storage.” 

Subsequently, the plaintiffs pledged this cargo of salt to the house of Barelli 
& Co. 

Two months having elapsed since the date of the sale, the defendants paid the 
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duties, as importers, and procured for the plaintiffs a withdrawal permit, by which 
the salt might be removed from the warehouse. But the latter received only the 
coarse salt and 100 sacks of fine salt, the rest having been fraudulently removed 
by the warehouseman. 

This suit was instituted for the purpose of compelling the defendants to pay 
the value of the 925 sacks of salt, at the date of the issuance of the withdrawal 
permit. 

The question presented for adjudication is, whether the salt was, at the date of 
the sale, at the risk of the vendors, or of the vendees. 

The sale was perfect by the consent of the parties, the price having been paid, 
and the delivery made fictitiously by the transfer of the warehouse receipt. 
C. C. 2431; Martin v. His Creditors, 14 An. 393, and 15 An. 165. 

It is true that the Federal Government does not recognize the validity of the 
transfer of property so situated, before the payment of the customhouse duties ; 
but this is for the sole purpose of simplifying the collection of the revenues. The 
importer is not debarred from disposing of his property in the meantime ; but, 
as a consequence, it remains in the warehouse, as the importer’s property, for the 
purpose of securing the collection of the duties. 

Assuming, therefore, that the cargo of salt, notwithstanding the payment of 
the price and the transfer of the warehouse receipt, was at the risk of the vendors, 
are they responsible for the criminal conduct of the warehouseman in making 
away with a portion of the cargo? 

The Code provides that, “ until the thing sold is delivered to the buyer, the 
seller is obliged to guard it asa faithful administrator ; and if, through want of 
this care, the thing is destroyed, or its value diminished, the seller is responsible 
for the loss.” Art. 2443. And further : “ He is released from this degree of care, 
when the buyer delays obtaining the possession ; but he is still liable for any in- 
jury which the thing sold may sustain through gross neglect on his part.” Art. 
2444. 

These rules govern when the seller has not been put in default for delivery ; 
but in cases of default, there are other rules. C. C. 1904, 2216, 2445. 

It is not pretended that the loss of the property is, in the least, attributable to 
the want of care of the vendors. Indeed, it is shown that the salt was suffered 
to remain in the bonded warehouse, as much for the convenience and benefit of 
the vendees, as for the advantage of the vendors. Whilst the latter obtained 
time to pay the duties, the former had their property conveniently stored, as 
usual in such cases, “ with benefit of unexpired storage,” under the terms of the 
contract. 

The plaintiffs could, at any time, have called upon the defendants to take the 
necessary steps to perfect the delivery; but have chosen to avail themselves of 
the unexpired storage, and to use the property as their own by pledging it to 
third persons. The defendants, to whom no want of care in the premises can be 
imputed, are, therefore, not answerable for the loss which has occurred. 

Judgment affirmed. , 

Merrick, C. J., concurring. If the testimony of Hugh O. Donnell be rejected 
the plaintiff has no case, because it is proven that the whole quantity of salt was 
deposited in the warehouse, and there is no sufficient evidence to rebut the pre- 
sumption that plaintiffs have received the whole quantity. They have accepted 
the transfer of the warehouse receipt, and paid the price. The return of the 
assistant keeper to the Customhouse on the 22d April, 1858, shows that the im- 
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porters were permitted to withdraw the whole 8021 sacks, and the plaintiffs sur- 
rendered to the warehouse keeper the permit for the whole. It was incumbent 
upon the plaintiff at least to show that there was a deficiency of quantity at this 
time, and this he cannot do unless he resort to the testimony of Donnell. If we 
give credence to Donnell’s testimony, it does indeed prove the deficiency, but it 
also shows that it took place by the unlawful withdrawal of the salt from the 
bonded warehouse of the government between the date of the sale of the salt by 
the defendants to the plaintiffs, and the payment of the duties by the defendants, 
at which time the salt had first been placed under the free control of the plain- 
tiffs. It is true that it was incumbent upon the defendants, as vendors, to pay 
the duties upon the salt, and thus perfect the delivery. But this act to be per- 
formed on the part of the defendants did not prevent the sale from being com- 
plete at the time the price was agreed upon and paid, and the warehouse receipt 
was transferred to the plaintiffs. For, as the District Judge has correctly said, 
the sale was en bloc. ‘There was a single object sold, viz, the cargo of salt of the 
ship Echo, stored in the bonded warehouse of the government. And the sale was 
perfect so soon as there was a concurrence of wills upon the object, and the price 
to be paid for the same, and the property of the thing was transferred to the pur- 
chaser, and from that time it was at his risk, unless the defendant had been put 
in default for not delivering the same. C. C. 2431, 2442, 544%, 2445. 

The defendants were permitted by the plaintiffs to defer the payment of the 
duties until such time as the plaintiffs might desire to remove the salt. ‘This did 
not render the sale any the less perfect as between the parties ; nor did it prevent 
the property in the salt from vesting in the vendees. The defendants were only 
bound to redeem the salt, and this perfected its delivery. “ Where the object 
sold is out of the vendor's possession, he must redeem it at his cost, and deliver it 
to the buyer, unless it be differently agreed between the parties, or unless it evi- 
dently appears from the contract that the buyer himself has undertaken to reclaim 
it.” C. C. 2458. In this case, all that was contemplated that the defendants 
should do, was to pay the duties, which they did, and thus complied with their 
contract. Not having been in default as to the contract of sale, nor guilty of any 
negligence on their part, they cannot be held responsible for any loss which has 
happened to the purchaser by the destruction or theft of the thing sold. 

The delay spoken of in Article 2445 is the being in mora, as is quite apparent 
from the French text and other Articles of the Code. See 1904 and 2216. 

I therefore concur in the decree in this case. 

Lanp, J., absent. 
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JosepH Bure v. Bernarp Kennic. 


Where aslave who had been purchased a short time before, as a confirmed runaway and a vicious ne- 
gro, was sold with full legal warranty, and soon after the sale ran away again, andin attempting to 
escape from his master, who pursued him, jumped into a river and was drowned—Held : That the 
vendor was bound to refund the price of the slave, with legal interest from the time of drowning. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Clarke & Bayne, for plaintiff. T. G. & A. G. Semmes, for defendant and 
appellant. 
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Durret, J. Plaintiff brings suit to rescind the sale and recover the price of 
slave Ben or Ben Dacon, sold to him by defendant—alleging that said slave was 
an habitual runaway, that while in the woods and while petitioner was using due 
diligence to catch him, said slave in attempting to escape was drowned in the 
Boeuf river on the 11th of June, 1857 ; that the slave was thus lost by reason of 
said vice of running away. 

The evidence shows that the slave was purchased in New Orleans, on the 16th 
of Febrnary, 1857—was taken on the Steamer Lotus to the plantation of plain- 
tiffin the parish of Franklin. He left home several times without permission, and 
ranaway first abont the middle of May, and after staying out some time came in 
and surrendered himse!f—snbseqnently he ranaway again, and while in the woods 
was pursued hy plaintiff—his overseer Mr. Fluett and neighbor Isaac Doyal—in 
trying to escape from them he jumped into the river, probably to try to swim 
across, and was drowned. The judgment of the District Court condemned the 
defendant to refund to the plaintiff the price of said slave, to wit $1225, with 
legal interest from the 11th of June, 1857. 

We are satisfied, from the evidence, that the above named slave is the identical 
one sold to the defendant by Tobin of Arkansas, as a confirmed runaway and a 
vicious negro, on the very day, or the day before the sale to the plaintiff, which 
latter sale was made with a full legal warranty. 

Judgment affirmed, with costs. 

Lanp J, absent. 
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Tae ArricaN Meruopist Eptscopa, Caurcn v. Tae Crry or New Onrn- 
LEANS. 


The ordinance of the city of New Orleans, approved April the 7th, 1858, relative to the assemblages of 
colored persons, free or slave, in violation of law, is not unconstitutional in its provisions. 

The Act of the Legislature of March 20th, 1850, entitled ‘‘An Act to amend the fourth section of an Act 
providing for the organization of certain corporations in this State, approved April 30th, 1847,” is a 
mere legislative interpretation of the word “ persons ”’ in this Act of 1847. 

Where a number of free colored persons had associated themselves together as a corporation, for pur- 
poses of public worship, and purchased property in their social capacity—Held : That although such 
a corporation has no legal existence, yet the members, considered as individuals, are entitled to 
their rights of property in what may have been acquired in the corporate name. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
V. F. & J. B. Cotton, for plaintiff. J.J. Michel, for defendant and appellant. 

Bucnanan, J. On the 6th day of October, 1848, ten free men of color organ- 
ized themselves into a private corporation having a religious object, under the 
Act of 30th April, 1847, (Session Acts, p. 151,) entitled “ An Act providing for 
the organization of certain corporations in this State.” 

The instrument of incorporation contains four articles. 

By the first, a corporate name (The African Methodist Episcopal Church) was 
taken, and the power of acquiring and holding real and personal property, under 
such corporate name, was assumed. 

By the second article it was declared, that the purposes and objects of the in- 
corporation were, to establish a place of religious worship, and to administer the 
affairs of a religious body, according to existing laws. 
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aenenaCapaen By the third article, the corporators assumed the power of establishing by-laws 
New Osreaxs. and regulations conformably to law and the ordinances of police, and of admit- 





ting new members, with perpetual succession. 

By the fourth article, it was declared, that all matters purtaining to said cor- 
poration, such as the erection of a suitable building for a place of religious wor- 
ship, the organization of a religious congregation, the election of a preacher, the 
collection and disbursement of revenues, &c., shall be determined by a majority 
of the corporators. 

This instrument was approved by the District Attorney and by the Governor, 
and enrolled in the office of the Secretary of State, as required by the Act of 
30th April, 1847. 

The present suit is instituted, by petition, in the above mentioned corporate 
name, on the 20th May, 1858. Petitioners allege, that they have purchased, un- 
der their instrument of incorporation aforesaid, three churches in the city 
of New Orleans, which are particularly described. They aver, that since the 7th 
April, 1858, the city of New Orleans has usurped petitioners’ franchise, and 
taken illegal possession and unauthorized control of the whole of their property, 
by the passage and promulgation of a city ordinance which prohibits the mem- 
bers of the African Methodist Episcopal Church from assembling for worship, 
or any other purpose, in the churches aforesaid, under heavy penalties. That the 
passage and promulgation of said city ordinance have been the means of driving 
off each and every member of the large congregations which attended the respec- 
tive churches aforesaid ; and of preventing the members of the African Method- 
ist Episcopal Church from attending divine worship. Petitioners aver that the 
ordinance in question is null and void, as violative of the vested constitutional 
rights of petitioners, and specially as contrary to Article 105 of the State Con- 
stitution. The petition goes on to arraign, for unconstitutionality, a certain Act 
of the Legislature of Louisiana, approved March 20th, 1850, (Session Acts, 
p. 179,) in case said Act be pleaded by defendant in defence to this action. The 
Articles of the Constitution which, it is charged, this Act of the Legislature vio- 
lates, are Articles 109 and 119 of the Constitution of 1845, (in force when the 
Act was passed,) which are identical with Articles 105 and 116 of the present 
Constitution of the State. 

The petition concludes by a prayer that the city of New Orleans be cited ; and 
that it be decreed that the city ordinance of the 7th April, 1858, and the Act of 
the Legislature of March 20th, 1850, are illegal, unconstitutional, null and void ; 
and that the city be condemned to pay petitioners rent for their three churches, 
for each and every month that the city retains possession, and refuses to allow 
petitioners to enjoy the free use and occupation of the same. 

The.answer of the city is a general denial. 

Plaintiffs had judgment, and the city appeals. 

The ordinance of which the plaintifis complain does not seem to us to be lia- 
ble to the charge of unconstitutionality. 

It commences by a preamble, stating that assemblages of colored persons, free 
and slave, have increased of late, in violation of law, and that it is an evil which 
requires correction. 

The ordinance proceeds to declare that no such assemblage, for purposes of 
worship, shall be suffered by the police, unless such congregation be under the 
supervision and control of some recognized white congregation or church ; also, 
that no colored person shall be allowed to address any assembly or deliver any 
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corder. 

In this ordinance, there is no mention made of the plaintiffs, or of any person, 
society, or corporation. It is general in its terms, and does not seem to overstep 
the legitimate bounds of the police admiffistration vested in this municipal cor- 
poration. 

The Act of the Legislature of March 20th, 1850, is entitled “An Act to amend 
the fourth section of an Act providing for the organization of certain corpora- 
tions in this State, approved April 30th, 1847.” It provides that “in no case 
shall the provisions of this Act be construed to apply to free persons of color in 
this State, incorporated for religious purposes or secret associations, and any cor- 
porations that may have been organized by such persons under this Act for reli- 
gious purposes, or secret associations, are hereby annulled and revoked.” 

This Act is viewed by us as a legislative interpretation of the word “ persons ” 
in the Act of 1847. Had the question been submitted to this court, in the ab- 
sence of this Act of 1850, whether the Legislature intended to sanction, by the 
Act of 1847, the formation of corporations composed entirely of colored persons, 
a majority of this court is of the opinion, that we would have been bound to rule 
the negative. The African race are strangers to our Constitution, and | are the 
subjects of special and exceptional legislation. 

The legislative interpretation of 1850, comes in aid of our own ‘views of con- 
struction of the Act of 1847. 

We are not to be understood as denying the members of this pretended corpo- 
ration, considered as individuals, the right of property in what they may have 
acquired in a social name : a right as fully acknowlalged by our laws, in the case 
of colored persons, as of white persons. C. C: 437. 

It is, therefore, adjudged and decreed, that the judgment of the District 
Court be reversed, and that there be — for defendant, with costs in both 
courts. 

Merrick, C. J., concurring. I conejir in the decree in this case, but for dif- 
ferent reasons from those advanced by my colleagues. 

In October, 1848, ten free men of color obtained an act of incorporation in due 
form under the act of 1847, p.151. 

The first article of the charter gives them the title or name by which they sue 
in this case and enables them to acquire such real and personal property as is 
necessary for the objects of the corporation. 

The second article declares the purposes and objects of the act to be, to establish 
“a place of religious worship for the said corporation, to exercise all powers re- 
quisite to the administration of the affairs of such religious body according to 
existing laws.” ’ 

The third article provides for the passage of by-laws from time to time confor-' 
mable to law and the ordinances of police, also the mode by which other persons 
“having the requisite legal qualifications ” may bé elected corporators. 

The fourth and last article declares, “ that all matters pertaining to said cor- 
poration, such as the erection of a suitable building for a place of public worship, 
the organization of a religious congregation, the election of a preacher, the col- 
lecting and disbursing of revenues, and other or subsequent measures essential to 
the interests of said corporation shall be established and determined by a majori- 
ty of the corporators existing at the time of such proceeding.” 





public discourse, without previous written permission from the Mayor ; that any Avestan Ouenam 
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city, of the alleged value of $21,000. Witnesses state that their meetings were 
orderly, and did not disturb people residing in the neighborhood of the same. 

In 1850, an Act of the Legislature was passed, amending the Act of 1847, and 
making a copy of the Act of Incorporation, certified by the Secretary of State, 
evidence. The Act has the following ‘proviso, viz, “ Provided, that in no case 
shall the provisions of this Act be construed to apply to free persons of color in 
this State, incorporated for religious purposes, or secret associations ; and any 
corporation that may be organized by such persons, under this Act, for religious 
purposes or secret associations, are hereby annulled and revoked.” Acts 1850, 
p- 179. 

On the 7th of April, 1858, an ordinance was passed hy the Common Council 
of New Orleans, and approved by the Mayor, reciting the dangerous tendency of 
frequent and numerous assemblages of free persons of color. It ordains that 
every assemblage of free persons of color for worship “ shall be under the super- 
vision and control of some recognized white congregation or church located 
within the limits of the city, to whose discipline and management said congrega- 
tion or church of persons of color shall be wholly amenable, both as to its spir- 
itual as well as to its temporal affairs.” 

The ordinance prohibits any slave, or free person of color, from holding meet- 
ings and delivering discourses, unless permission shall have been first obtained 
from the Mayor by the aforesaid white congregation, under a penalty of one 
hundred dollars, and such license or permission to be renewed annually. The offi- 
cers of the police are charged with the arrest of any person acting in contraven- 
tion of the Act. 

The corporators, upon the passage of the ordinance, under the advice of coun- 
sel, closed their places of worship. They have brought this suit to prevent the 
execution of the ordinance, and to cause the same to be declared null, and for 
damages for depriving them of the benefit of their buildings. 

Judgment was pronounced by the lower court, declaring the Act of 1850 and 
the ordinance null and void as to the said plaintifis, and condemned the city to 
pay $110 per month, from the 7th day of April, 1858, in the nature of rent, un- 
til plaintiffs obtain possession of their property. 

The Act of 1847, p. 151, authorized any persons exceeding six, to form, not 
only religious, but also charitable, literary and scientific corporations, by con- 
forming to the regulations of that Act. The Act is not confined to electors or 
voters, but extends to persons generally. In this sense, it appears to me, it must 
be held to apply to all persons capable of acquiring and exercising rights. And 
free people of color have such capacity. They may hold real estate and slaves, 
and I assume they may hold bank stock and railroad stock under the term “ per- 
sons.” Why, then, may they not hold rights as members of a religious corpora- 
tion? I know no reason, except they be expressly dissabled by some statute in 
existence when they attempted to acquire their rights. 

At the time the act of incorporation was granted, it did not occur to the Dis- 
trict Attorney or Governor, that free people of color were incapacitated from 
acquiring rights in the class of corporations authorized by the Act of 1847, for 
they successively approved the same under their respective signatures, and the 
act was enrolled in the office of the Secretary of State, according to law, by or- 
der of Isaac Johnson, a learned jurist, who had been a member of the Court of 
Errors and Appeals. 
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The Act of 1850 admits the capacity of free people to acquire such rights, for meneer-teneeee 


it declares that the Act does not apply to free persons of color in this State for 
religious purposes or secret associations, omitting all mention of scientific, literary, 
or charitable associations, and it undertakes to annull those that have been or- 
ganized for religious purposes or secret associations only. The Act, therefore, 
impliedly admits the capacity of free colored people as persons. It is a negative 
with an affirmative pregnant, that free persons of color may still form themselves 
into scientific, literary and charitable associations, so they be not secret. 

The Act of 1855 also, is as general as the Acts of 1847 and 1850, and im- 
pliedly authorizes the formations of corporations by free people of color for scien- 
tific, literary, and charitable purposes ; for after the grant of the general power to 
form these and religious corporations, the restriction is in these words. “In no 
case shall the provisions of this act be construed to apply to free persons of color 
in this state, incorporated for religious purposes or secret associations. Then it is 
to be construed to apply to scientific, literary and charitable associations formed 
by such persons, if they be not secret associations. 

But at the time the act of incorporation was formed, there was no restriction 
or incapacity on their part as to religious corporations. 

The question was submitted to the proper authority, to determine whether the 
object of the association was lawful, and it was so decided by the tribunals ap- 
pointed for that purpose, the District Attorney and the Governor. Acts 1847, 
p- 151, sec. 1. If they had erred, we would have no right, as I think, to revise 
their action in this form of proceeding. 

The corporation would exist until annulled in a direct action brought in the 
name of the State for the purpose of annulling the act of incorporation. See At- 
chafalaya Bank v. Dawson, 13 La. 497 ; 5 An. 179. 

But I do not think the District Attorney and the Governor erred. A person 
is a human being, considered as the subject of rights, as distinguished from a 
thing, whether animate or inanimate. Burill, Law Dic., verbo Person. Free 
persons of color are regarded as persons under our law. See Civil Code, Arts. 
36, 38. They are majors or minors ; they may take and hold property by purchase, 
inheritance or donation; they may marry (26, 95,) and as a consequence, exercise 
parental authority over their children ; they may be witnesses, (ibid 2261) ; they 
may appear in notarial acts, (Acts of Legislature 1855, p. 322, sec. 5) ; they 
may stand in judgment (C. C. 177), and they are responsible under the general 
designation of “ persons,” for crimes. Seealsoll An. 724; also, Institutes L. 1, 
Tit. 3. 

So far as it concerns every thing, except political rights, free people of color 
appear to possess all other rights of persons, whether absolute or relative. And, 
in this respect, the Civil Code seems to me to be quite clear; for example, on the 
subject of obligations, Art. 1775 says : “ All persons have the capability to con- 
tract, except those whose incapacity is specially declared by law. These are per- 
sons of insane mind, slaves, those who are interdicted, minors and married wo- 
men.” Here it is manifest that the lawgiver, under the term persons, intended to 
include people of color, because he has enumerated all other incapacitated per- 
sons, not excepting slaves. 

It is demonstrated in the great case of Dartmouth College v. Woodward, 4 
Wheaton, 518, that acts creating a private corporation on the part of the 
sovereign, and the acceptance on the part of the corporators, is a contract be- 
tween the government and the corporators. See also 14 La. 395, to the same 
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ee effect. All, therefore, it seems, which is necessary to enable a person to become 
New ORLEANS. corporator, is capacity to contract, or in other words, to be sui juris. 

By the Act of 1848, reénacted in 1855, any number of persons not less than 
six, are authorized to form corporations to work mines, to construct railroads, 
canals, plank-roads, bridges, &c., to effect insurance, to carry on manufactures of 
cotton, woollen, linen, silk and hemp cloths, and cordage ; to construct and carry 
on founderies, drydocks or floating docks, to build ships, to supply towns and 
cities with gas, or water j,t0 compress cotton ; for sea navigation by steam, &c., 
&c. The enumeration of these objects of industry and enterprise shows that the 
inducement is here held out to all persons, to take part in such corporations, who 
have skill, industry and capital to invest in them. Acts 1848, p. 70; 1855, p. 
182; Phillips’ Digest, 114. 

Again, the same term, “ persons,” is employed in the Act for the creation of 
free banks. Phillips’ Dig. 32. Was it ever supposed that free people of color 
could not become owners of bank stock, whether of the free, or the specially in- 
corporated banks? Suppose they contract for it, or it is adjudicated to them at 
Sheriff or succession sales? Again, in works for internal improvement, such as 
railroads, where the parish or other municipal corporation has subscribed stock, 
the free person of color who happens to own lands is forced to become a stock- 
holder. Phillips’ Dig., p. 119, sees. 28-31. 

It is true free people of color have no right of direct representation in our 
government ; but, as far as I have observed, they are not the less the object of 
all general laws (not political), whether those laws confer rights and privileges, 
or impose fines, penalties and forfeitures. 

I therefore conclude, that the plaintiffs had capacity to form themselves into a 
religious corporation in 1848, the date of their charter. By that association, 
and the purchase of property since, they acquired rights. Did the Act of 1850 
affect those rights? I maintain it did not, for these reasons, viz : lst. The power 
to declare a corporation forfeited is a judicial power, and cannot be exercised by 
the Legislature ; and 2d. That the Legislature cannot be considered as intending 
to dissolve this particular corporation, for reasons of public interest, because they 
have not so declared in the Act, and had they so said, their act would have been 
inoperative, because no indemnity is made or offered to the corporators. Mont- 
pelier Academy v. George, 14 La. 406; Dartmouth College v. Woodward, 4 
Wheaton, 518. 

On the first of these grounds, it is sufficient to remark, that the power of the j 
Legislature to declare a forfeiture seems to be fully considered in the case of 
Perry et al. v. The Clinton and Port Hudson Railroad Company, 11 Rob. 412, 
and denied. In that case, the Legislature had declared that certain property 
pledged to the State had become forfeited for non-payment of interest. This was 
held not to be within the functions of the legislative department. 

On the second ground it may be remarked, that it is no sufficient indemnity, 
(as has been supposed,) in the case of a dissolution of a corporation for public 
interest to leave the property acquired by the same in the hands of the corpo- 

’ rators. If that were an indemnity, the Legislature might dissolve every incor- 
porated bank, every railroad charter, and every insurance company, and there 
would be no redress. This supposition appears to ignore the fact that the cor- 
poration is a judicial person distinct from the members composing it. In the 
Dartmouth College case, it was taken for granted by the court, that the trustees, 
who alone complained, “ had no beneficial interest to he protected,” and that the 
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donors had parted with their property, and had no interest so long as the corpo- Argicax Caurcn 
ration existed; yet, it was demonstrated in that case, that the Legislature of yew Oxueans. 


New Hampshire could not modify the act of incorporation, because it impaired 
the obligation of a contract. So in the case of the Montpelier Acudemy v. George, 
14 La. 395, the Legislature which had made large donations to the academy, 
attempted to change the Board of ‘Trustees. The Article 438 OC. C. was also 
relied on in that case, as evidence of such power; but it was held that the Act, 
notwithstanding the Article, contravened the Constitution of the United States 
and of this State, and the Act was declared to be void. 

The property which is held by the corporation does not belong to the indi- 
viduals, and as a consequence, the donations made to the corporation were never 
intended to be given to the ten free persons of color, who alone compose its mem- 
bers. 

I have no doubt that the Article of the State Constitution, which says, vested 
rights shall not be divested unless for purposes of public utility, and for an ade- 
quate compensation previously made, will protect free people of color, and corpo- 
rations formed by them, in the possession of property or rights appreciable in 
money. Art. 105 Const. ‘Therefore, the Act of 1850 did not prejudice the plain- 
tiffs’ rights. 

The city ordinance alone remains to be examined. It is incompatible with the 
plaintiffs’ act of incorporation, and is an attempt to regulate the spiritual and 
temporal affairs of a religious corporation composed of free persons of color. It 
requires them to place, as a body, their affairs, spiritual and temporal, under the 
control of some white congregation, and their preachers are to be licensed by 
the Mayor. I find no warrant for this exercise, on the part of the City Council, 
of power, in any act of incorporation of this city, or in any amendatory act 
thereto. 

The city authorities are authorized to regulate the police of slaves, and the po- 
lice of theatres, public balls, taverns, places for shows and exhibitions, houses of 
public entertainment and shops for retailing liquors, and to order the same to be 
closed, whenever the preservation of order, and the public safety and tranquility 
require it, and to impose such duties and regulations upon persons keeping the 
same, as they may deem necessary and proper. See Phillips’ Dig. 370. Beyond 
this, I cannot find that the City Council has any authority to interfere with free 
persons of color, if they conduct themselves peaceably and respectfully. 

The necessity of some regulation of the kind contemplated by the ordinance 
may exist, but the power to apply the remedy remains with the Legislature. It 
has not yet, as I think, been conferred on the city. The city ordinance was, 
therefore, void. Acts 1856, p. 141; Acts 1852, p. 48, sec. 22; 12 An. 433; Bul- 
lard & Curry, 101, 128. 

As the Act of 1850 cannot have any retroactive effect, and as the city ordi- 
nance was void, the plaintiffs were under no restraint, and closed their churches 
voluntarily, and hence have no right to recover damages. -\ body exercising 
legislative functions could hardly be considered responsible in damages for merely 
passing acts which prove to be illegal or unconstitutional. 

In the preceeding remarks I have refrained from expressing any opinion apon 
the question, whether the plaintiffs may or may not have forfeited their fran- 
chises. That question, in my opinion, can only be considered in a direct action 
commenced in the name of the State, to have such forfeiture declared. 

Lanp, J., absent. 
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H. A. Burron & Wire v. Witutam F. Davis et als. 


An appellee cannot, by a motion in the Supreme Court, procure an amendment of the judgment ag 
against another appellee. He can exercis? this right only against the appellant. 

Where an action is brought to recover damages on account of injury done by the accidental falling of a 
structure, proof that there was no fault or negligence imputadle to the defendant, and that there 
was no original imperfection in the structure, is sufficient to avoid liability on his part. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Whittaker & Fellowes, for plaintiffs. Durant & Hornor, for defendants and 
appellants. 

Voorutes, J. The plaintiff brought suit for damages against Wm. F. Davis 
and M. Woodside. 

The cause was submitted to a jury, who could not agree upon a verdict. An- 
other jury was empauelied, and, the case being again submitted, the result was a 
verdict in favor of plaintiff against Davis for the sum of $1,300, and in favor of 
Woodside against the plaintiff. 

Davis alone appealed. The plaintiff, however, moves that the judgment be 
amended, so as to allow damages against the other appellee, Woodsid+. 

It is well settled, that au appellee cannot, by a motion in the Supreme Court, 
procure an amendiment of the judgment, as against another appellee. He can 
exercise this right only against the appellant. See the case just decided of Con- 
verse, Kennett & Co. v. Steamer Lucy Robertson. 

This cause comes up, consequently, only in so much as it affects the demand 
against Davis, the appellant. 

The evidence as to the nature of the injury, or amount of damages sustained, 
presents no difficulty ; but it is far from being sufficient to fix the appellant's 
respunsibility. Ie was the owner of a lot situated on Bacchus Street, and ad- 
joining a lot belongiug to his co-defendant, Mary Woodside. We had caused to 
be put up on his lot, close to his fence along the sidewalk, the bricks and rubbish 
of a house which had been destroyed by fire. There was an open space between 
the pile and the fence. Some time afterwards the pile of bricks fell upon the 
fence, tore it down, and seriously injured the plaintiff, who happened to be pass- 
ing by. 

The evidence, so far from showing any negligence on the part of Davis in put- 
ting up the rubbish, or unskilfulness on the part of his employees, indicates that 
the accident was, in all probability, caused by workmen who were putting up a 
building in the immediate vicinity. 

The injury sustained by the plaintiff is not attributable to the fanlt of the de- 
fendant, Davis. C. C. 2294. Nor indeed, is it shown that the damages occa- 
sioned by the fall of the rubbish were caused by Davis’ neglect in attending to 
this matter, or resulted from the pile of rubbish having been originally con- 
structed in an imperfect manner. C. U. 2302. 

It is, therefore, ordered and decreed, that the judgment of the District Court, 
as regards the appellant Davis, be avoided and reversed; and that the said 
defendant, Davis, do have judgment against the plaintiffs, with costs in both 
courts. 

Lanp, J., absent. 
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Martin Dueean v. Toe Crry or New Orteans. 


The Street Commissioner has not the right to incur expenses for the purpose of cleaning the city, with- 
out the special authority of the Council. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
T. L. Lemley, for plaintiff. J. J. Michel, for defendant and appellant. 

Voorntes, J. The plaintiff claimed the sum of $1077 50 for the hire of carts 
furnished at the request of the Street Commissioner, for cleaning the city of New 
Orleans, and obtained judgment for the sum of three hundred and twenty-five 
dollars. 

The defendant appealed. 

The evidence in the record shows, that the carts were furnished at the request 
of the deputies of the Street Commissioner, and were used for public purposes. 
The reasons assigned by the District Judge for the judgment rendered by him, 
are conclusive in the premises. We adopt them as our own. 

It is, therefore, ordered and decreed, that the judgment of the lower court be 
affirmed, with costs. 

Lanp, J., absent. 


OPINION OF THE DISTRICT JUDGE, 


“Tt has not been shown, that the Street Commissioner has the right to employ 
carts for the cleaning of the streets, except by special authorization of the 
Council. 

Plaintiff has introduced in evidence a resolution of the Common Council, passed 
on the 19th of July, 1853, empowering the Street Commissioner to employ forth- 
with an adequate force for cleaning the streets. 

Although plaintiff’s claim appears to be sufficiently established by proof, show- 
ing that carts have been furnished by him at the request of the deputies of the 
Street Commissioner at the dates specified in the account, still plaintiff is entitled 
only to recover for the amount of carts furnished from the date of the resolution 
above quoted. 

The balance of his claim must be referred by him to the equity of the Com- 
mon Council.” 





CatHerRINE Watuace v. ALEx. Miter & Henry Scunarman. 
Co-trespassers are bound in solido for damages occasioned by the trespass. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
G. & C. E. Schmidt, for plaintiff and appellant. J. M. Leggett, for defen- 
dants. 

Bucuanan, J. Plaintiff sues the defendants for a trespass, for removing a 
house from her lot of ground to an adjoining lot belonging to one of the defen- 
dants, Miller, 
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MILLER. 
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The answer of Miller is a general denial. 
Defendant Schnatman pleads, that he was employed by the other defendant to 
remove the house; and that, if plaintiff has sustained any damage, Miller alone 
is responsible. 

It is proved that the plaintiff bought the lot with the house on it. The defen- 
dant Miller’s title to other lots in the same square is also in evidence. He bought 
the naked lots, and there is not a word of proof tending to justify this singular 
trespass. 

The case appears to have been defended by Schnatman alone; and the whole 
effort on his part, on trial, was to show that he had not been notified of the title 
of plaintiff to the house. The negative evidence of his witnesses, laborers in his 
employ, opposed to the positive evidence of two witnesses, proving notice to 
Schnatman that he was trespassing, and that Miller had no title to the house. 

There was judgment against Miller, and in favor of Schnatman. , 

Plaintiff appeals. 

A review of the evidence has brought us to the conclusion, that the defendant 
Schnatman, as a willful co-trespasser with the other defendant, Miller, is bound in 
solido with Miller for the damages occasioned by the trespass; which appear te 
have been correctly estimated by the District Judge. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed as to the appellant, Schnatman ; and that plaintiff recover of the de- 
fendant, Henry Schnatman, the sum of five hundred dollars, with legal interest 
from March 22d, 1858, as the value of the buildings removed, and thirty-two 
dollars for loss of rent, and costs in both courts. 

Lanp, J., absent. 
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Hon. E. T. Merrick, Chief Justice 


Hon. T. T. Lanop, 


Hox. A. Voonntes, | Associate Justices. 


Joun L. Pacerr v. Henry Cortis. 


No personal judgment, in the absence of a citation or its equivalent, can be rendered, so as to be obli- 
gatory against an absentee. The only good purpose which can be attained by calling an absent 
person in warranty, through a curator ad hoc, is the giving of notice, as far as practicable, to 
the warrantor, of the pendency of the action. But it does not justify the rendition of a final judg- 
ment. 

A certificate of proceedings before the Court of Ordinary in the State of South Carolina, where the 
Judge acts as clerk of his own court, is good evidence before our courts, under the Act of Congress, 
when such certificate has the seal of the court, is certified by the clerk, and the same person, in his 
capacity of Judge, declares the attestation to be in due form. 

In a petitory action to recover property, the defendant cannot object to the introduction in evidence of 
the answers to interrogatories, upon the ground that the plaintiff, at the time of the service of the 
interrogatories, alleged ownership simply, without setting forth the particulars of the title so as to 
enable him to make a cross-examination of the witnesses, when the petition and such interrogato- 
ries sufficiently informed the defendant of their object. 

In a petitory action, it is sufficient, prior to the call in warranty, to make service of interrogatories 
upon defendant. Defendant cannot object to their introduction in evidence against him. 

Under our law, the widow in community may purchase from the succession of her husband, of which 

* she is administratrix, and, in the absence of proof to the contrary, it will be presumed that the law 
of any other State is the same upon this subject as our own. 

An order of the court, entered upon the minutes, is a part of the record of the case, and it is not, 
therefore, necessary to offer it in evidence in order to bring it to the notice of the court or jury. 

Where property sequestered is bonded, the delivery of it to the party bonding, does not make him the 
owner and enable him to dispose of it at pleasure. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J. 
A Yewton & Hall, for plaintiff, Todd & Brigham, for defendant and appel- 
lant. S. G. Parsons, curator ad hoc, for warrantor and appellant. 

Merrick, ©. J. Thisisa petitory action for the recovery of twoslaves. The 
defendant called his immediate vendor, B. F. Kennedy, in warranty and also E. D 
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Duckworth, who he alleged had guaranteed the title to the defendant by a parol 
contract. 

The plaintiff had judgment against the defendant and this last had judgment 
over against his vendor, Kennedy. 

Judgment was rendered in favor of Duckworth. 

Defendant and the curator ad hoc appointed to represent Kennedy, appeal. 

We do not think the judgment against the warrantor, Kennedy, can be main- 
tained. It is now well settled that no personal judgment, in the absence of a cita- 
tion or its equivalent can be rendered, so as to be obligatory against an absentee. 
The courts cannot be called upon to do the vain thing of rendering a judgment 
which cannot be enforced either at home or abroad. The only good purpose which 
can be attained by such call in warranty, seems to be the giving of notice, as far 
as practicable, to the warrantor, of the pendency of the action. See 2 An. 562; 
3 An. 101; ibid 417; 7 An. 145. But this does not justify the rendition of a 
final judgment. 

The defendant calls our attention to three bills of exception prior to an examin- 
ation of the case on the merits. 

The plaintiff claims title to the slaves, by virtue of his marriage with widow 
Hester Geyton. On the trial, he offered in evidence a document called a sale bill, 
(which corresponds with the proces-verbal of a probate sale made by an adminis- 
trator under our law,) in order to show that she had acquired title to the slaves 
from succession of her deceased husband, Geyton. This document was objected 
to by the defendant on three grounds, viz: that it was not properly authenti- 
cated unber the Act of Congress, and it was not produced when a call was made 
upon the plaintiff for oyer of title, and was only a part of the mortuary pro- 
ceedings. 

It appears that the Judge of the Court of Ordinary, in South Carolina, acts 
as clerk of his own court. He signs his certificate in both capacities, after hav- 
ing stated that his certificate and attestation is in due form, and he affixes the 
seal of his office. 

The certificate of the Governor was also obtained, who certified that Herbert 
Hammond, the Judge of the Court of Ordinary, had custody of ordinary wills 
and records of said court ; that his signature was genuine, and that full faith 
ought to be given to his proceedings and certificates as such. 

We see no objection to the certificate. It had the seal of the court, was certi- 
fied by the clerk, and the same person, in his capacity as Judge, declared the 
attestation to be in due form. This was all which could be done by the clerk 
and Judge under the Act of Congress ; and if more were wanting, which we do 
not perceive, it was supplied by the certificate of the Governor. ©. P. 752. 

The certificate shows that the record certified contains “ a full, true and correct 
copy of all the proceedings had and documents filed in the settlement of the per- 
sonal estate of Robert Geyton, late of Anderson District, deceased, as appears,” 
&c., The plaintiff was not obliged to produce copies of other proceedings having 
no connection with the matter certified. It appears from the date of the certifi- 
cate of the Judge, that the document was not made out until some months after 
the answer of the plaintiff to defendant’s prayer of oyer. It was not, therefore, 
in his possession at that time; neither is it shown that he was informed of the 
existence of the record, from which the defendant even, as well as he, could have 
procured a copy. The District Judge did not err in admitting the same in evi- 
dence, 
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The second bill of exceptions is to the introduction in evidence of the deposi- 
tions of witnesses taken by the plaintiff. At the time the interrogatories were 
served, the plaintiff alleged himself to be the owner of the slaves, without setting 
forth the particulars of his title. He subsequently amended his petition in this 
particular. 

At the trial, the defendant objected to the testimony on the ground that the 
petition, at the time the interrogatories were served, did not sufficiently apprize 
him of the nature of plaintiff’s title, to enable him to make a cross-examination 
of the witnesses ; that the interrogatories had never been served upon the war- 
rantor; that it was an attempt to prove title to real estate by parol; and that it 
appeared from the cross-examination, that record evidence existed of the facts 
stated by the witnesses. 

The objections set forth in this bill cannot be maintained. The plaintiff 
claimed title to the slaves as owner. This, and the interrogatories themselves, 
sufficiently informed defendant of their object. It was sufficient, prior to the call 
in warranty, to make service of interrogatories upon defendant. The defendant 
could not object to their introduction in evidence against him on that account. 

Counsel have not pointed out the particular testimony which is objectionable 
on the ground of the existence of better evidence, as shown by the cross interro- 
gatories. The “sale bill” is in evidence, and we discover nothing in the deposi- 
tions inadmissible under the issue. 

As the plaintiff’s wife acquired the slaves by written title, under proceedings 
in the Court of Ordinary, there is no ground to raise a discussion on the question 
of proof of title by parol. 

On the merits, it is contended that, inasmuch as Mrs. Geyton was administra- 
trix of her husband's estate, she could not purchase the slaves, and she acquired 
no title whatever. 

Under our law, the widow in community may purchase, and, in the absence of 
proof to the contrary, we will presume that the law of South Carolina is the 
same on this subject as our own. See Acts of 1854, p. 155; Acts of 1855, p. 
78; Phillip’s Dig., p. 3. 

It is next urged, that the identity of the negroes has not been sufficiently 
proven. The plaintiff moved the court for an order upon the defendant to pro- 
duce the slaves in controversy, in order that they might be identified. The de- 
fendant, in answer to this rule, ander oath, said he had not the slaves in his 
possession or under his control, and that they had not been in his possession since 
the service of the rule. 

The slaves having been sequestered and delivered to the defendant upon his 
bond, plaintiff moved the court, and obtained an order taking the identity of the 
slaves as confessed. 

The defendant contends before us, that this order of court was not offered in 
evidence, and that, inasmuch as the plaintiff sues for the slaves, and in default of 
delivery to him, he demands their value; and inasmuch as defendant gave bond 
for the property when the sequestration was set aside : he was at liberty to dis- 
pose of them as he pleased ; and that his bond stood in the place of the slaves. 

The order of the court, entered upon the minutes, was a part of the record in 
the case, and therefore, it was not necessary to offer it in evidence to bring it to 
the notice of the court or jury. 

The object of a sequestration is to secure the production of the property sued 
for, to answer the decree. It is resorted to as an additional security. It cannot, 
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therefore, be admitted for a moment, that the delivery of the property to the 
defendant, upon his bond, makes him the owner, and enables him to dispose of 
the property at his pleasure. He must hold the property subject to the order of 
the court. ©. C. 2428. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court as to said warrantor, B. F. Kennedy, be reversed, and that 
there be judgment in his favor, and against the demand in warranty of said Hen- 
ry Curtis, as in case of a nonsuit, and that the said Kennedy recover his costs in 
the lower court ; and it is further ordered, that the judgment of the lower court, 
in all other respects, be affirmed, the defendant paying the costs of the appeal. 


oe ee nee SSO SSO eee 


Rosert S. Youne v. Henry CaampBeruin et al. 


The general rule of law is, that the plaintiff in an action of revendication must make out his title, or 
the possessor will be discharged from the demand. As against a mere naked possessor or trespasser, 
however, the plaintiff is not bound to show title in himself good against the whole world in order to 
recover. But ina petitory action, he is bound, even against a naked possessor, to produce a title 
anterior in date to the possession of the defendant, in order to establish ownership in himself and 
repel the presumption of ownership in the defendant, resulting from his possession. 

The lessee is without capacity to stand in judgment as to the question of title ; nothing but the right of 
possession can be determined on the trial of the case between the lessee and plaintiff. 

Before the lessee’s possession can be disturbed in a petitory action, the plaintiff must show a good and 
perfect title in himself, as required by Art. 44 of the Code of Practice. 

The plaintiff in a petitory action has no right, on the trial of the case with the lessee, to offer evidence 
to establish that the lessor derived his title from the same common source or author with himself ; 
but in such a contest, he must recover the possession on the strength of his own title and not on 
the weakness of the lessor’s, as shown by the evidence, in a case to which the lessor is no party. 

No distinction can be made, as to the incapacity to stand in judgment, in a petitory action, between an 
agent in possession of land, with full power of attorney to manage and superintend, and to sell, 
mortgage, lease and hire the same, upon such terms as may seem to him proper and advantageous, 
and a lessee of the land. 


PPEAL from the District Court of the Parish of Catahoula, Mayo, J. 
McGuire & Ray, for plaintiff. R.H. Cuny and James G. Taliaferro, for 
defendant and appellant. 

Lanp, J. This is a petitory action for the recovery of a tract of land. The 
defendants disclaimed title, and alleged that they possessed the land as the lessees 
of one Hollister, the legal owner, who resides in the State of Michigan. 

The alleged owner, Hollister, is not a party defendant to the suit, and the case 
was tried on its merits, between the lessees and the plaintiff, and resulted in a 
judgment in favor of the plaintiff for the possession of the land. 

The general rule of law is, that the plaintiff in an action of revendication 
must make out his title ; otherwise the possessor, whoever he be, shall be dis- 
charged from the demand. As an exception to this rule, it has been held, that as 
against a mere naked possessor or trespasser, the plaintiff is not bound to show title 
in himself good against the whole world, in order to recover. But the plaintiff in 
a petitory action 7s bound, even against a naked possessor, to produce a title an- 
terior in date to the possession of the defendant, in order to establish ownership 
in himself, and to repel the presumption of ownership in the defendant, resulting 
from his possession. C. P. Art. 44; 8 La. 246. And if the defendants be re- 
garded as naked possessors, the plaintiff has failed, in his evidence, to make out 
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his case against them, because the allegations of his petition, which, as judicial 
admissions, conclude him, establish the tact that his title was not anterior in date, 
but subsequent to the possession of the defendants, because, at the date of his 
title the defendants were in possession of the land, and there is no evidence of his 
vendor's title prior to that date which can be considered as affecting the lessor’s 
right of possession through his lessee. 

In a petitory action, the law declares that, if the lessee of the land be sued, he 
must declare to the plaintiff the name and residence of his lessor, who shall be 
made a party to the suit, if he reside in the State, or is represented therein, and 
who must defend it in the place of the tenant, who shall be discharged from the 
suit. OC. P. Art. 43. 

Under this Article of the Code of Practice, the lessee is without capacity to 
stand in judgment as to the question of title; and if his lessor has not been called 
in warranty, nor voluntarily appeared to defend the action, nothing but the right 
of possession can be determined, on the trial of the case between the lessee and 
the plaintiff. King v. Fish, 4 N.S.391; Fusilier v. Hennen, 5 N. S. 71; 
Bazanzon’s Heirs v. Creswell, ibid 232. 

The lessee, therefore, had no right to try the question of title with the plaintiff, 
and to offer evidence for that purpose, as was done in this case. His possession 
is that of his lessor, and before his possession can be disturbed, in a petitory ac- 
tion, the plaintiff. must show a good and perfect title in himself, as required by 
Article 44, of the Code of Practice; for, if the lessor had been made a party to 
the suit, he might have shown a title in himself paramount to any title exhibited 
by the plaintiff, ‘short of a good and perfect title against the whole world, and 
thereby have protected his possession through his lessee. In this case, for 
instance, the evidence offered by the plaintiff traces his title to one B. F. Young ; 
and the evidence offered by the lessee traces the title of the lessor to the same 
common author, who, it appears, is the father of the plaintiff. Now, if the lessor 
had been made a party to the suit, he might have shown, as we have said, a title 
paramount to that of the plaintiff, and of his vendor, and thereby have protected 
his rights of possession and property. The plaintiff in a petitory action has no 
right, on the trial of his case with the lessee of the land, to offer evidence to 
establish that the lessor derived his title from the same common source or author 
with himself; but in such a contest, he must recover the possession on the 
strength of his own title, and not on the weakness of the lessor’s, as shown by the 
evidence in his case, to which the lessor is no party. 

It is however contended, that the defendants are not shown to be the lessees of 
Hollister. The petition alleges, that they are in the actual possession of the land, 
and there is a power of attorney in the record from Hollister to the defendant, 
Henry Chamberlin, constituting him his agent and attorney in fact, with power 
to “manage and superintend” all his property in this State, and to sell, mort- 
gage, lease or hire the same, upon such terms as might seem to him proper and 
advantageous. No distinction can be made, in a case like the present, between 
an agent in possession of the land, with the powers above mentioned, and a lessee 
of the land. They both hold under, and possess for the owner, and are equally 
incapable of standing in judgment on an issue of title to the land. 

For the reasons stated, it is ordered, adjudged and decreed, that the judgment 
of the lower court be reversed; and it is now ordered, adjudged and decreed, that 
there be judgment against the plaintiff as in case of nonsuit, with costs in both 
courts. 


Youre 
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M. M. Denson v. H. T. Srewarr et al. 


Where an agent, authorized to sell a thing for a particular price, sells it at a higher price, the surplus 
will belong to the principal, and the agent is entitled only to his stipulated commission. 

A party plaintiff is entitled to an injunction to restrain a third person who is in possession of a sum of 
money in controversy, from paying it over to the defendant, where the plaintiff is in danger of 
losing it, owing to the claim of defendant and his insolvency. 


PPEAL from the District Court of the Parish of Caddo, Creswell, J. 
A. B. Levisee, for plaintiff and appellant. Geo. Williamson and L. M. 
Nutt, for defendants. 

Lanp, J. The defendant sold, for the plaintiff, a slave for the price of thirteen 
hundred dollars, but has refused to account and to pay to the plaintiff more than 
eight hundred and eighty dollars of the price, on the ground that, as he was 
authorized to sell the slave for $900, he is entitled to retain the balance of 
the price over and above that sum, in addition to his commissions for effecting 
the sale. 

This suit is brought to recover the sum of $420, the balance of the price, and 
to restrain John Walters, in whose hands that balance is alleged to be, from pay- 
ing it over to Stewart, who claims it as his own money. 

The right of the plaintiff to recover the whole price for which the defendant 
sold his slave, less commissions for selling, is too clear to admit of any doubt or 
argument. 

The specification of the price at $900 in the mandate to Stewart to sell the 
slave, was the minimum price for which he was authorized to sell, and did not 
entitle Stewart to retain or claim the balance of the price demanded in this suit, 
in addition to his stipalated commission of $50 for selling the slave. 

There is nothing in the settlement which took place between the plaintiff and 
Stewart, at the time the $880 were paid over, to extinguish the plaintiff’s right 
to recover the balance of the price. 

The plaintiff was in danger of losing, during the pendency of this suit, the 
balance of the price in the hands of John Walters, on account of the claim of 
Stewart and of his insolvency. The injunction was, therefore, properly granted. 
C. P. 303. 

The plaintiff has failed to make out his case against A. G. Hitchcock, who 
was made a party defendant with Stewart. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be reversed ; and it is now ordered, adjudged and decreed, that the plaintiff 
recover of the defendant, H. T. Stewart, the sum of $420, less the sum of $50 
commissions for selling the slave, with costs in both courts ; and it is further or- 
dered and decreed, that the plaintiff’s right to the balance of the price of the 
slave in the hands of John Walters, be recognized and enforced, and that the in- 
junction issued in this case be perpetuated ; and it is further decreed, that this 
suit, as to A. G. Hitchcock, be dismissed, at plaintiff’s costs. 
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Byrne, Vance & Co. v. D. Y. Grayson. 


Copies and sworn extracts from mercantile books, although received without objection, do not make 
proof of the items of a merchant’s account. 

In a suit brought by a merchant on an account current, the proof of the fact that he was the factor of 
the defendant, and that he ( the defendant ) had given him his promissory note, in part payment of 
the balance of the account, does not prove such balance, where defendant’s answer contains a 
general denial, and a special averment, that at the time he signed the note he had not examined the 
accounts of plaintiff against him ; such an answer imposes upon the plaintiff the burden of proving 
the items of account objected to and under consideration. 

It is not sufficient for a party on whom the burden of proof rests, to make out a probable case, he 
must show by legal testimony, with reasonable certainty, the existence and verity of his de- 
mands. 

Where an account has been settled by a promissory note, the note is prima facie evidence of a lawful 
and valuable consideration, and if the note is given in error, or there is a total or partial failure of 
consideration, or the account for which it is given is tainted with usury or fraud, the burden of proof 
rests upon the maker of the note to establish any or all of these facts to rebut the legal presumption 
in favor of its validity. 

The charge by merchants, according to custom, of two and a half per cent. commission for the sale of 
cotton, and the like rate for accepting bills or endorsing notes for the accommodation of their cus- 
tomers and the purchase of supplies, do not form any part of the intereston money loaned, or ad- 
vanced, and cannot be said to be usurious charges, as commissions for advancing money have been 
held to be, when claimed in addition to the highest rate of conventional interest. 

To constitute usury, there must be a loan of money ; and in the bona fide sale, or discount of a promis-\ 
sory note, made by a factor, there is no loan of money, and can, consequently, be no usury. 

A charge of eight per cent. interest in an account current of a merchant, cannot be recovered without 
proof in writing of an agreement to pay it 

Where a planter was indebted to his merchants for acceptances which have fallen due and been paid, 
and also on a promissory note—Held : That before the maturity of the note, credits of the planter, 
where no imputation has been made, should be imputed to the payment of the acceptances, because 
they were first due, though less burdensome, and the credits after the maturity of the note must be 
imputed to its payment, because the debtor had at the time most interezt in discharging it. 


PPEAL from the District Court of the Parish of Ouachita, Mayo, J. 
Morrison & Purvis, for plaintiffs. John T. Ludeling, for defendant and 
appellant. , 

Lanp, J. The plaintiffs, commission merchants in the city of New Orleans, sue 
the defendant, a cotton planter, on an account-current for a balance of $5,960 45. 
and interest thereon at the rate of eight per cent. per annum from the 29th day of 
March, 1858. The account purports to be for the year 1857, and by the allowance 
of two additional credits, since the institution of suit, the amount in dispute is 
reduced to $5,812 22, 

The first, sixth and seventh items of the account, it is contended, have not been 
proved, and the question presented at the threshold of the case is, whether these 
items have been substantiated by sufficient and legal testimony. The only evidence 
offered to prove the correctness of them, consists of sworn extracts from the mer- 
cantile books of plaintiffs, and of the fact, that the plaintiffs were the factors of the 
defendant at the date of the account, and that he executed to them his promissory 
note for a part of the balance due. 

Article 2244 of the Civil Code declares, that the books of merchants cannot be 
given in evidence in their favor ; they are good evidence against them, but if used 
as evidence, the whole must be taken together. 

If the original mercantile books of plaintiffs were not admissible in evidence in 
their favor, on the trial of the cause, there is no legal principle which authorized 
58 
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the introduction of the copies or extracts. But it is contended, that the copies were 
received in evidence without objection, and therefore, make proof of the items of 
the account against the defendant. This position is in oppesition to the authority 
of the case of the Syndics of Johnston v. Breedlove, reported in 2 N.S. 509, 
in which case the court held that the account did not make proof of the items, al- 
though offered in evidence on the trial below, and affirmed the judgment rejecting 
the demand founded on it. See Herring v. Levy, 4 N.S. 383; Kendall v. Bean 
12 R. 407, 12 An. 778. . 

The fact, that the plaintiffs were the factors of the defendant, and that he gave 
to them his promissory note for a part of the balance of account, does not prove 
the correctness of the items in question, which are as follows: “to balance cash 
per account rendered $821 52,” “ to invoice of supplies $239 77,” and “ to freight 
paid $12 25.” 

The defendant’s answer contains a general denial, and a special averment that, 
at the time he signed the promissory note, he had not examined the accounts of 
plaintiffs against him. This answer imposed upon them the burden of proof as to 
the correctness of the items of the account under consideration. 

The plaintiffs should have proved expressly the correctness of these items by com- 
petent witnesses cognizant of the facts, or of the defendant’s admission of the facts, 
or tacitly by evidence of the rendition of the account to defendant, and his silence 
and acquiescence therein for a reasonable length of time. They proved that the 
accounts of 1856 and 1857 had been rendered to the defendant; but the witness 
states that he was not in the employment of the plaintiffs at the time, and that his 
knowledge of the fact had been derived from the plaintiffs’ books. This testimony 
is of no greater weight than the sworn copies or extracts already considered. They 
also offered in evidence a written order of the defendant for the invoice of sup- 
plies charged in the account, but this order is no evidence that the supplies were 
purchased and shipped by the plaintiffs to the defendant. 

It is not sufficient for a party on whom the burden of proof rests, to make out 
a probable case ; he must show by legal testimony, with reasonable certainty, the 
existence and verity of his demands. 

As to these items, there should have been a verdict and judgment of nonsuit. 

The second item of the account for $504 11, the third item for $540, and the 


fourth item for $1,566, are for drafts drawn by the defendant on the plaintiffs, 


accepted and paid by them, and are fully proved by the production of the drafts 
and evidence of the defendant’s signature. 

The fifth item for $3,600, is for the promissory note given in part settlement 
of the balance due the plaintiffs on account, and is fully proved. 

Before considering the special defence set up against the payment of this note, 
it is necessary to state, that the plaintiffs were the successors in the commission 
business of J. B. Byrne & Co., who had been the factors of the defendant, and to 
whom he was indebted at the time of the formation of the new firm of Byrne, 
Vance & Co., in the year 1854, in the sum of $4,709 46, which consisted of two 
promissory notes, one for $2,000, and the other for $2,500, and a balance of 
$209 46 on account, which were transferred to the books of plaintiffs, with whom 
the defendant continued his business. And that the course of business between 
the defendant and his factors (both the old and new firms,) was for the latter to 
furnish the former with plantation supplies, to make him cash advances, to accept 
and pay his bills, to receive and sell his crops of cotton, to charge him 24 per 
cent. commission for buying his supplies, 2} per cent. for selling his crops, 24 pe 
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cent. for accepting his bills and endorsing his notes, and to charge him in account 
8 per cent. interest on the amount of all advances and disbursements; and for 
the defendant to settle a part or the whole of the annual balances of account 
against him, by executing and delivering to his factors his promissory note or 
notes, payable to their order at a future day, with authority to endorse and dis. 
count the same in the market on his account, and to place the proceeds to his 
credit; and that in the execution of their mandate, they discounted or sold 
the notes, at the rate of discount exceeding the highest rate of conventional 
interest. 

Such having been the course of business between the parties, the defendant, 
after alleging that the consideration of the promissory notes and balance of ac- 
count transferred by the old to the new firm consisted of usurious, and other 
iffegal charges, “ avers that the note or draft in favor of the plaintiffs for $3,600, 
due February, 1858, was given in error, and that it was given for a supposed 
balance due; that since then, he has ascertained that a very large portion of said 
sum, if not the whole of it, was made up of usurious and compound interest, usu- 
rious and illegal commissions and brokerage, and other incorrect and illegal 
charges made in the accounts of J. B. Byrne & Co. and Byrne, Vance & Co., as 
aforesaid ; that at the time he signed said note, he had not examined the ac- 
counts of plaintiffs, nor could he have understood them, if he had examined them, 
and that he signed said note in error of fact and law.” 

It is not shown that the balance of $209 46 due on account, and transferred 
by the old to the new firm, forms any part of the consideration of the note for 
$3,600, and, therefore, requires no further consideration. 

The promissory notes executed by defendant in favor of the old firm, and trans- 
ferred to the plaintiffs, were prima facie evidence of a lawful and valuable con- 
sideration ; and if they, or the note now in dispute, were given in error, or if there 
had been a partial or total failure of consideration, or if the consideration of all, 
or any one of these notes, was tainted with usury, or fraud, or other illegality, the 
burden of proof was upon the defendant to establish the fact, and thereby rebut 
the legal presumption in favor of their validity. But he has offered no evidence 
to prove any of these facts, and we have to consider whether the course of dealing 
between the parties, above stated, was illegal, and sustains the plea of usury. 

First. It seems to be well established by the custom of merchants, and recog- 
nized by law, that factors have a right to charge 2} per cent. commissions for 
the sale of cotton in the city of New Orleans, and a like commission of 2} per 
cent. for accepting bills or endorsing notes for the accommodation of their custom- 
ers, and that these commissions do not form any part of the interest on money 
loaned, or advanced, for the reason, they have for their consideration the trouble 
and labor of the factor, and the use and credit of his name. It is equally well 
established by the custom of merchants, that factors in the city of New Orleans 
have a right to charge 2} per cent. commissions for purchasing plantation sup- 
plies, as a reasonable compensation for their trouble and services on behalf of 
their constituents. And as commissions for purchases are considered as a com- 
pensation to the factor for his trouble and labor, and rest on the same grounds, 
for their allowance, as commissions for sales, they likewise do not form any part 
of the interest on money loaned, or advanced, and cannot be said to be usurious, 
or to form an ingredient in a usurious charge, as commissions for advancing 
money have been held to do, when claimed in addition to the highest rate of con- 
ventional interest. 


Grayson. 


















































v. 
Graysoy. 


SUPREME COURT OF LOUISIANA. 


Secondly. The sale of the promissory notes of the defendant, in the market, by 
the plaintiffs and their predecessors, at a greater rate of discount than the high- 
est rate of conventional interest, was not, upon the evidence before us, usurious, 

The defendant has not proved that his notes were discounted by his factors on 
their own account, or that the discount itse/f was a device to cover usurious interest. 
To constitute usury, there must be a loan of money. In the bona fide sale or dis- 
count of a promissory note, there is no loan of money, and, consequently, 
no usury. Norwood v. Waddell, 11 La. 493; Bank of Louisiana v. Briscoe, 
3 An. 157. 

Thirdly. The charge of eight per cent. interest in the accounts current was 
illegal, and could not have been recovered without proof in writing of the de- 
fendant’s agreement to pay the same. C. C. Art. 2894. But his recognition 
of the charge, and the execution of his promissory notes for its payment, legalized 
the interest and furnished the plaintiffs with the written evidence required by law, 
so far as the balances of account were settled by his notes. It therefore appears, 
that the course of dealing between the parties, however prejudicial to the interests 
of the defendant, was consonant with mercantile usage, was sanctioned by law, 
(with the exception of the eight per cent. interest, for which there is no written 
evidence of the defendant’s promise to pay.) and does not sustain the plea of 
usury. 

The erghth item of the account for $137 45, is for commissions for endorsing 
for defendant, and was remitted by plaintiffs in the court below. On the applica- 
tion of defendant for a new trial, the plaintiffs remitted the sum of $156 64 in- 
cluding this item of account, which was thereby extinguished. C. C. Art. 2126. 

The defendant is entitled to a credit for the balance of the sum remitted, to-wit, 
$1919. C. C. Art. 2197. This item for commissions appears to form a part 
of the first item of the account, as shown by the sworn extracts offered in evidence. 

The ninth and last item for $176 56, is for interest on the account in suit 
at the rate of eight per cent. to the date at which it is made up, and is erroneous. 

The only written evidence of the defendant’s agreement to pay eight per cent. in- 
terest on any part of the balance of this account, is the promissory note for 
$3,600, and this agreement does not, of course, extend to any items of account not 
embraced within the consideration of the note. It was made payable to the or- 
der of the plaintiffs, and was endorsed and discounted for the accommodation of the 
defendant, and paid at maturity by them, as endorsers. Having paid the note, as 
endorsers, the plaintiffs became subrogated to the right of the holder to demand 
payment of the interest stipulated, as well as the principal. C. C. Art. 2157, No. 3. 

The defendant in his answer also alleges, that the plaintiffs have not given him, 
in the account, the full amount of credits to which he is entitled for the sales of 
his cotton ; but of this allegation there is no proof. 

The credits amount to the sum of $1,785 44, and have not been specially 
imputed to the payment of any particular items of the account, and where no im- 
putation of payment has been made, the law declares, that the payment must be 
imputed to the debt, which the debtor had at the time most interest in discharg- 
ing, of those that are equally due, otherwise to the debt which has fallen due, 
though less burdensome than those which are not yet payable. C. C. Art. 2162. 

The only items which have been proved, as we have already stated, are the ac- 
ceptances of the plaintiffs for the defendant, and the promissory note for $3,600. 

The acceptances had fallen due, and were paid before the maturity of the note, and 
according to the rule prescribed in Art. 2162 of the Civil Code, the credits before 
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the maturity of the note, must be imputed to the payment of the acceptances, be 
cause they were first due, though less burdensome ; and the credits after the matu- 
rity of the note, must be imputed to its payment, because the defendant had, at the 
time, most interest in discharging it. See Cox v. Rees, 10 La.; Pargoud v. Griffin, 
Admuistrator, ibid 357. The remission must be imputed to the debt due on ac- 
count, and not on the promissory note. 

The view we have taken of this case renders it unnecessary to pass upon the 

bill of exceptions taken by defendant’s counsel to the charge of the Judge to the 
jury. 
It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be annulled, avoided and reversed; and it is now ordered, adjudged and de- 
creed, that item e/ght of the account filed in the record, and marked (X. Y.), be 
rejected, and that item nine of said account, excepting the interest allowed by 
this decree, be also rejected. And it is further ordered, adjudged and decreed, 
that as to the item first for $821 52, as to the item sixth for $239 77, and as to 
the item seventh for $12 25, of said account, there be judgment as in case of non- 
suit. It is further ordered, adjudged and decreed, that the plaintiffs do have and 
recover of the defendant the sum of two thousand six hundred and ten dollars 
and eleven cents, being the sum of the second, third, and fourth items of said ac- 
count, with interest thereon at the rate of five per cent. per annum from the 13th 
day of February, 1858, subject to a credit of seven hundred and six dollars and 
seventy-three cents, paid November the 9th, 1857, and to a further credit of two 
hundred and nine dollars and thirty-two cents, paid the 21st of November, 1857, 
and a further credit of $19 19, remitted 10th of May, 1859. And it is further 
ordered and decreed, that the plaintiffs do have and recover of the defendant the 
farther sum of three thousand six hundred dollars, with interest thereon at the 
rate of eight per cent. per annum, from the 21st day of February, 1858, (this 
being the fifth item of said account,) subject to a credit of four hundred and 
thirty-two dollars and ninety-eight cents, paid the 10th of March, 1858, and to a 
further credit of two hundred and fifteen dollars and five cents, paid the 11th of 
March, 1858, and to a further credit of two hundred and twenty-one dollars and 
thirty-six cents, paid the 27th of May, 1858. And it is further decreed, that the 
defendant and appellant pay the costs of the lower court, and that the plaintiffs 
pay the costs of this appeal. ~~ 


en ee re ee 


James Beau v. H. A. Drew. 


Where an attorney entrusted with notes for collection, becoming unable to attend to it himself, placed 
them in the hands of another lawyer at the same bar, who instead of prosecuting the suit on the 
notes to judgment against the maker and his sureties, received from the maker other notes in the 
place of these, on which suit was instituted and judgment recovered in the name of the plaintiff, on 
which judgment the plaintiff received nearly the whole amount of the notes originally entrusted —Held : 
That these proceedings constitute a ratification of the acts of the sub-agent, and the attorney 
originally employed is not liable. 


PPEAL from the District Court of the Parish of Claiborne, Egan, J. 
J. D. Walkins, for plaintiff and appellant. H. Gray, for defendant. 
. Lanp, J. The plaintiff placed in the hands of the defendant, an attorney-at- 
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law, two promissory notes, each for the sum of $785, and bearing interest, for 
collection. 

The defendant was soon afterwards elected Judge of the District Court, and 
thereby became incompetent to act any longer for the plaintiff; and he placed 
the notes for collection in the hands of Nelson S. Scott, who was at the time a 
practicing attorney-at-law, in the same judicial district. 

The attorney employed by the defendant, instead of prosecuting suit on the 
notes to judgment, against the maker and his sureties, agreed to receive, and 
did receive from the maker, other notes in the place of them ; and on the notes 
thus received suit was instituted, and judgment recovered in the name of the 
plaintiff, for more than the amount of the notes placed in the hands of defendant 
for collection. And on the judgment thus rendered in his name, the plaintiff has 
received nearly the whole amount of the notes entrusted to defendant. 

Under these circumstances, which constitute a ratification of the acts of Scott, 
the defendant is not liable. 

The facts above stated sufficiently appear, independently of the testimony of 
Scott, and it is, therefore, unnecessary to pass upon the plaintiff’s bill of excep- 
tion to the introduction of his evidence. 

It is. therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 


Soromon Feazet v. W. D. Coorer. 


Where the citation is served at the domicil of a party, the omission of the Sheriff to state in his return 
that the person upon whom the service was maile resided in the house with the defendant, will be a 
fatal objection to the citation. 


PPEAL from the District Court of the Parish of Winn, Richardson, J. 
F. G. Hargis, for plaintiff. John W. Thomas, for defendant and apppel- 
lant. 

Merrick, C. J. This suit is upon a promissory note. Judgment was made 
final upon default. 

Defendant appeals, and complains that he has never been legally cited. 

The Sheriff returns as follows : 

“T served a certified copy of this citation accompanying a certified copy of 
petition on W. D. Cooper, by leaving the same at his residence, twelve miles 
from office, with a free white person over the age of fourteen years, who informed 
me that she was the wife of said Cooper. She further informed me that her name 
was Mathilda F. Cooper, and that W. D. Cooper was absent from home.” 

It is objected, that the return does not show that Mathilda F. Cooper lived in 
the house with defendant. 

The objection appears to be fatal. 'C. P., Arts. 189, 200; 3 An. 130; 
4 An. 363. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that this case be remanded to 
the lower court for further proceedings according to law, plaintiff paying the 
costs of appeal. 
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J. D. Weaver v. C. P. Cox and Wa. Hampron. 


Where the destruction of an instrument is shown by direct testimony, the oath of the party is not 
required by Art. 2258 of the Civil Code. 

It is only necessary, by Art. 2259, that the loss of an instrument be advertised within a reasonable 
time, and this may be done in a proper case as well after, as before suit is brought. 

Where the paper is shown to have been destroyed, no advertisement is required. 

Where the defendant does not ask for security against the future appearance of an instrument alleged 
to have been lost, the plaintiff is not bound to furnish it. 

By the Acts of 1852 and 1855, all debts bear interest, at five per cent., from maturity. 


PPEAL from the District Court of the Parish of Franklin, Mayo, J. 
Harper & Whyte, for plaintiff. M.A. Jones, for defendant and appellant. 

Merrick, C. J. This suit is brought upon a draft alleged to have been 
destroyed by the explosion of the steamboat Princess. 

Defendants appeal. 

It is objected, that the circumstances tending to show the loss are not sup- 
ported by the oath of the party; that the loss of the note was not advertised 
until after this suit was commenced ; that the plaintiff has not been required to 
give bond against the future appearance of said draft; and that the court erred 
in rendering judgment for interest. 

Where the destruction of an instrument is shown by direct testimony, the oath 
of the party is not required by Art. 2258 of the Civil Code. 

Art. 2259 only requires that the loss be advertised within a reasonable time, 
and this may be done in a proper case as well after as before suit brought. More- 
over, where the paper is shown to be destroyed, no advertisement is required. 
8 An. 131. 

It does not appear that the defendant asked for security in the lower court un- 
der Art. 2258 C. C. 

In the absence of such requirement in the lower court, we cannot say that the 
District Judge erred on this part of the case. 

The judgment bears only five per cent. interest, which is given by the Acts of 
1852, p. 95, and 1855, p. 353. The authorities cited by defendant are decisions 
prior to these statutes. 

Judgment affirmed. 


Srate or Lovrstana v. Stave Soromon. 


‘ 
4 slave cannot be sentenced to punishment after he has been acquitted by the finding of the jury and 
the magistrates. 


PPEAL from the Fourth Ward Justice’s Court of the Parish of Morehouse. 


Frank P. Stubbs, for plaintiff. D.C. Morgan, for defendant and appel- 
lant. 


Voornizs, J. The accused was tried for the crime of murder, and, although 
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acquitted by the finding of the jury and of the magistrates, was sentenced to re- 
ceive corporal punishment. 

The course pursued by the special tribunal, in this instance, is unwarranted in 
law. A slave cannot be subjected to punishment when he is acquitted of the 
charges preferred against him. This power is not conferred by the 28th section 
of the Act of 1857, relative to slaves. Sess. Acts, p. 229; State v. Slave Charles, 
14 An. 649. 

It is, therefore, ordered and decreed, that the judgment of the special tribunal, 
in so much as it acquits the prisoner, be affirmed ; and that, in other respects, the 
same be avoided and annulled. 


EEE ees 


H. W. Ramsey v. A. M. Catiaway. 


Where an election was contested upon the ground, that after the commissioners had made their return 
they proceeded to count the votes over again and found that there was a difference which would 
have changed the result—Held: That where it does not appear that the mistake was committed on 
the first, any more than on the second counting, full effect must be given to the official returns of the 
commissioners. 


PPEAL from the District Court of the Parish of Union, Richardson, J. 
F. G. Hargis, for plaintiff and appellant. Jno. L. Barrett, for defendant 
and appellee. 

Voorutes, J. The parties are contestants for the office of Sheriff in the parish 
of Union. 

By the returns of the election, the defendant had a majority of one vote; but 
the plaintiff contends that without a mistake of two votes in the returns of one of 
the precincts or wards, he should have been returned by a majority of one 
vote. 

The evidence does not show an error to have been made by the commissioners, 
in their official returns of the votes polled in the ward in question. It is true 
that, the next day, they proceeded to count the votes over again, when they ascer- 
tained that there was a difference of one vote in the general result, and a differ- 
ence of two votes in favor of the plaintiff. But it does not appear whether the 
mistake had been committed on the first, any more than on the other occasion. 
Full effect must consequently be given to the official returns of the commis- 
sioners. 

These views dispense with the examination of the other questions raised in this 
cause. 

It is, therefore, ordered and decreed that the judgment of the District Court, on 
the verdict of the jury, be affirmed with costs. 
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Vicxssurc, Sureverort and Texas Rattroap Co. v. Barkspate et als. 


An injunction bond improperly made payable to the Sheriff, his heirs and assigns, instead of to the 
defendants in the suit, is nevertheless sufficient to sustain any action in behalf of the real"parties ia 
interest. 

The bond in such a case is only the evidence of a contract, which would exist were the bond lost, and 
the court will look at the petition for injunction and the order granting it, to find out what obligation 
the plaintiff m injunction and his surety assumed. 

Injunctions, attachments, etc., are matters of strict law, and it does not follow that because a party has 
given an informal bond, that the same by proper averments and proof may not still be enforced by 
an action. 

An action on an injunction bond is a sufficient putting “‘ in mora.”’ 


PPEAL from the District Court of the Parish of Jackson, Richardson, J. 
McGuire & Ray, for plaintiffs and appellants. S. L. Slack, for defen- 
dants. : 

Merrick, C. J. Carroll, Pritchard & Co., Scott, Loring & Co., and the Vicks- 
burg, Shreveport and Texas Railroad Company being judgment creditors, had 
seized under execution seven negroes as the property of L. G. Calcoate, their 
judgment debtor. 

The defendant, Barksdale, obtained upon petition an order of injunction from 
the the District Judge, restraining the sheriff from selling the property seized, on 
condition that he should execute his bond, according to law, in the sum of 
$1500. 

Instead of making the bond payable to the plaintiffs in execution, he and his 
surety, Power, made the same payable to McElroy, the sheriff, his heirs and 
assigns. 

The condition of the bond is in these words : “ The condition of the above ob- 
ligation is such, that whereas the above bounden David (Barksdale) hath this day 
sued out an injunction in the Twelfth Judicial District, in and for the parish of 
Jackson, State of Louisiana, against the proceedings of the Sheriff of the parish 
and State aforesaid, and the District Court having fixed the amount of the bond 
to be given at fifteen hundred dollars: Now, therefore, if the said David Barks- 
dale, or his security, shall well and truly pay all such damages as shall be decreed 
against the said Barksdale, in case it should be decreed that this injunction was 
wrongfully sued out and obtained, and in that case this obligation to be null and 
void, otherwise to remain in full force and effect according to law.” 

The plaintiff in execution moved to dissolve the injunction, and prayed for 
judgment for damages and interest against principal and surety, in solido, on the 
ground, “ That no injunction bond had been executed in favor of these defend- 
ants, the real parties in interest in this case, as required by the order granting the 
injunction and the law.” 

This motion prevailed, so far as to obtain from the court an order that a new 
injunction bond should be given; that the old writ of injunction should be set 
aside, and a new one should issue. 

The new bond was not given and the case was dismissed on motion of the 
plaintiff in injunction. 

The present suit was brought by the sheriff, McElroy, for the use of the plain- 
59 
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V., So. R.R- tiffs in the executions, and also by them in their own rights, to obtain judgment 
BARKSDALE. against Barksdale and his surety, Power for fifteen hundred dollars damages and 
interest, &c. 

The judgment of the lower court was in favor of defendant and plaintfis appeal. 

The dilatory exceptions, relied upon in the lower court, appear to be waived. 

The defendants rely upon their peremptory exceptions, the points under which 
we will consider in the order presented in their brief. 

I. It is objected that R. J. McElrou has no right whatever to sue on the bond, ° 
having no real and actual interest in the same, either in his individual capacity, 
or for the use of others. The real parties interested in the bond are parties to 
the suit. The suit might be dismissed as to McElroy, and still there would be 
parties sufficient before us to maintain the action. The defendants made their 
bond payable to McElroy, sheriff, his his heirs and assigns. They cannot, there- 
fore, complain if the sheriff should sue on the bond for the use of the real parties 
in interest, instead of formally assigning the same. Moreover, as under our law 
an agent may be authorized to sue on behalf of his principal, the appearance of 
the agent in the same suit with his principal would not be a just ground, we 
think, to turn both out of court on a peremptory exception. 

Under this head it is further urged, that the name of McE/roy was inserted in 
the bond without authority, and that the bond is, therefore, void, and cannot be 
the basis of an action in his favor. 

The plaintiff in injunction had obtained an ex parte order from the judge for an 
injunction, on condition that he should give a legal bond. The defendants in in- 
junction were not consulted as to the form of the order or the bond. The plain- 
tiff instead of executing a bond as ordered, took out his writ of injunction, on a 
bond payable to McElroy and his assigns. The irregularity in the bond was the 
fault of the party who now seeks to avail himself of the defect. 

In the case of Biggs v. D’ Aquin, 13 An. 21; we said in a case of sequestra- 
tion, that the writ was delivered to the party upon his contract to be responsible 
for the damages which the act may occasion. 

So here, the defendant, Barksdale, knew from the Judge’s order, and the law, 
that he was not to have the writ delivered him without engaging himself and his 
surety to pay such damages as may have been sustained by the defendant, in case 
it should be decided that the injunction had been wrongfully obtained. C. P. 
304. And such is substantially the condition of the bond. Now, as the bond is 
only the evidence of the contract, which would exist were the bond accidentally 
destroyed, so the court is permitted to look not only to the bond but to the 
petition for injunction and the judge’s order, to ascertain what obligation the 
defendant and his surety assumed in order to obtain the writ of injunction, and 
when we do so, we find no difficulty in concluding that the parties to the bond 
made it payable to McElroy as the agent of the defendants in injunction and un- 
der the expectation that he would ass¢gn it to the parties interested (as defend- 
ants had expressly authorized in the bond itself,) in the event of a breach of the 
bond. C. C. 1755. 

They cannot be permitted to gainsay such agency, now that it has been 
accepted by the other party. 

Injunctions, attachments, etc., are matters of strict law, and it does not follow 
that because a party has given an informal bond, that the same, by proper aver- 
ments and proof, may not still be sufficient to maintain an action. 

II. It is further objected, that Carroll, Pritchard & Co., and the other co- 
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plaintiffs, have no right of action against the defendants, because they were not V8. etar 


parties to the bond. This point has already been sufficiently considered. It may 
be added, that it was made the duty of the defendant, under the law and the 
order of the judge, to make them obligees in the bond, and he cannot make 
this breach of duty the means of escape from responsibility. OC. C. 1749, 1750, 
1753. 

III. The third ground has already been considered, but defendant also argues, 
"with much plausibility, that the plaintiffs, Scott, Loring, &c., who obtained a 
dissolution of the first writ of injunction on the ground of nullity, because the 
bond was not made payable to them, ought not now to be permitted to contradict 
their judicial admission. As already remarked, injunctions, attachments, and the 
like are proceedings strict? juris, and a bond may be informal and insufficient to 
maintain the proceeding when invoked by the party who gave the same, and yet 
not destitute of binding force when made the basis of a judicial proceeding by the 
opposite party to cover the damages sustained by him. So in this case, although 
the plaintiffs objected to the form of the bond in the original suit, yet they 
claimed damages in that action both against principal and the surety, who by law 
was also a party to the suit. 

IV. The fourth ground is, that the defendants were not put in mora as required 
by law. The action itself is a sufficient putting in mora. Precisely the same 
thing is demanded in the action which would be demanded in a formal putting in 
default. C. C. 1905. 

It may be remarked, that this case differs from the case of Sears, Administrator, 
v. Braish, 7 An. 539, in the fact that the defendant in this case had obtained the 
order of the judge and executed his bond under, though not in strict conformity 
to the same. In the case in the 7 An., the party who executed the appeal bond 
had obtained no order for an appeal. Hence there was no appeal, and the plain- 
tiffin that case was not really delayed in his execution. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that the exceptions filed by the 
defendants be overruled, and that the case be remanded to the lower court for 
further proceedings according to law, the defendants paying the costs of the 


appeal. 


OA A een 


Joun H. Cattaway v. A. J. Bono, Sheriff. 


Where a party in the capacity of Sheriff has the custody of slaves, the mere fact of his removing them 

* from the Parish Prison, to his own place, will not make him liable for their hire. He only becomes 
responsible for their forthcoming and for the value of such services as he might derive from their 
labor. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J. 
D. C. Morgan, for plaintiff. J. Harvey Brigham, for defendant and appel- 


lant. 
Voorntes, J. The plaintiff sued the defendant for the sum of five hundred dol- 


lars, for damages occasioned by the illegal detention of his slaves. The case was - 
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submitted to a jury, but resulted in a mistrial. On a subsequent trial there was 
a verdict in favor of the plaintiff for the sum of one hundred and seventy-six 
dollars. 

The defendant appealed. 

Three runaway slaves of the plaintiff,—one woman and two men,—were lodged 
in the Parish Jail, under charge of the defendant, who acted in the capacity of 
Sheriff of the parish of Morehouse. 

The plaintiff claimed his property, but, being unable to remove all the slaves, 
paid the costs incurred for the woman and took her away. He left the men in 
charge of the Sheriff, with the request that they should be kept in close confine- 
ment. 

Subsequently, one of the slaves being sick, was, upon the advice of a physician, 

removed from the jail. The Sheriff went further: he took them both upon his 
farm. 
The plaintiff, several months afterwards, applied to the deputy sheriff, during 
the absence of the Sheriff, to obtain possession of his slaves. The deputy refused 
to deliver possession of them, unless the law charges were previously paid. After 
some wrangling between them, the plaintiff paid the charges, and the deputy 
delivered the property. 

Damages are claimed for counsel fees, for the hire of the slaves, and for expen- 
ses incurred to obtain possession of the slaves. 

It was in the capacity of Sheriff that the defendant had the custody of these 
slaves. The mere fact, however, of his removing them from the Parish Prison, 
did not make him liable for the value of their hire. He only became responsible 
for their forthcoming, and for the value of such services which he might derive 
from their labor. That he had, to some extent, the benefit of their services, is 
shown; but the record does not show the value of these services. On the other 
hand no charges were preferred for keeping the negroes during that time. Had 
the plaintiff's instructions been followed, the slaves would have remained in jail, 
and, instead of yielding the revenue claimed, would have burdened their owner 
with additional charges. It is not conceived then in what respect he has been 
injured by the alleged illegal detention of his property. 

The only ground upon which the plaintiff could obtain judgment against the 
defendant, was, that the latter had unjustly appropriated the services of the for- 
mer’s slaves. In this he has failed ; and with regard to the expenses incurred to 
obtain possession of the property, the plaintiff has no right to complain, in as 
much as it was delivered over to him as soon as he paid the charges. Revised 
Statutes, p. 61, Runaway Slaves. 

It is, therefore, ordered and decreed, that the judgment of the District Court, 
upon the verdict of the jury, be avoided and reversed; and that there be judg- 
ment in favor of the defendant, with costs in both courts. 
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Bennetr’s Hetrs v. M. D. C. Avexanper, Administratrix and Tutrix. 


Where heirs at law bring a suit to recover from the administrator of the succession of their deceased 
ancestor, the price paid for the property of the succession, at a sale made by order of court, although 
in the petition they may claim to be recognized as heirs, yet their action is a personal one. 

Where the property of a’succession has , by order of court, been sold and the money paid into the hands 
of the administrator, although such administrator, on account of the filuciary and quasi official rela- 
tion which exists on his part towards the court and succession, cannot prescribe against the demands 
of the heirs, yet the heirs of such administrator, after his death, are ontitled to the plea of prescrip- 
tion, Prescription, therefore, commences to run in favor of the heirs of the administrator, from the 
death of the latter. 


PPEAL from the District Court of the Parish of Caddo, Cresiwell, J. 
Roland Jones and James W. Duncan, for plaintiffs and appellants. A. B. 
Levisee & L. M. Nutt, for defendant. 

Merrick, C. J. “The petition sets forth, that Nancy Bennett, of Lewis 
county, New York, Abagail Bennett, John Bennett and David Bennett, of North 
Ward, Rockingham county, New Hampshire, Ebenezer Bennett, of Lee, Stafford 
county, in said State, Seymore E. Bennett, and Caroline D. Bennett, of Franklin 
county, State of Alabama, with Sarah Cooley, of Tuscumbia, in said State, are 
the only heirs at law of Rebecca B. Bennett, who was the wife of James H. 
Cane, deceased, and that each one of the aforesaid persons, represent one share in 
said Rebecca B. Cane’s succession, except Seymore E. Bennett and Caroline D. 
Bennett, who represent one interest, to-wit: the interest of Jeremiah Bennett 
deceased.” 

“That said Rebecca B. Bennett died, and her succession was opened in the 
parish of Caddo, in the year 1838, and that James H. Cane, her husband, was 
appointed administrator of the same.” 

“That an inventory was taken of the property held in community between the 
said Rebecca B. Cane and her husband, the said James H. Cane, on the 9th of 
April, 1838, and the same was appraised at the sum of twenty-one thousand, six 
hundred and sixty-five dollars, ($21,665.) That on the petition of the said 
James H. Cane, administrator and partner in the community, said property was 
sold by order of court on the 15th day of May, 1838, for cash, and Samuel Ben- 
nett became the purchaser thereof, for the sum at which it was appraised as afore- 
said; one-half of said sum, to-wit: ten thousand, eight hundred and thirty-two 
dollars and fifty cents, ($10,832 50-100,) being the share of the succession of the 
said Rebecca B. Cane in said sum.” 

“That said amount is now due and owing to petitioners as heirs at law of said 
Rebecca B. Cane, from the succession of the said James H. Cane.” 

“That James H. Cane died in the year 1846, and his succession was opened in 
the parish of Bossier, and Mary D. C. Bennett, now Alexander, who was the wife 
of the said Cane, was appointed administratrix of his succession and tutrix of his 
only child, who is yet a minor.” 

“The petition concludes with a prayer for judgment against the said M. D. C. 
Alexander, in her aforesaid capacity, for the sum of ten thousand, eight hundred 
and thirty-two dollars fifty cents, ($10,832 50-100,) with five per cent. interest 
from the 15th day of May, 1838, until paid; to be recognized as heirs of Rebecca 
Cane, whose succession they accept. Petitioners further pray that M. D. C. Alex- 
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ander be ordered to file an account of said succession, and for all orders necessary 
in the premises and for general relief.” 

“The defendant pleads a general denial, and the prescriptions of 3, 5, 10, 15 
and 20 years, and all other prescriptions applicable, and for trial by jury.” 

“ A trial by jury was refused.” 

“ Plaintiffs show that James H. Cane was appointed administrator 10th April, 
1838, and Samuel Bennett, attorney of absent heirs. The community property 
was inventoried and appraised at $21,665. All of said property was sold at pub- 
lic auction by the parish judge, and adjudicated to Samuel Bennett, for the sum of 
$21,665, on the 15th May, 1838.” 

“ It is admitted that plaintiffs, together with Sarah Cooley, Samuel Bennett and 
William S. Bennett, were at his death the only legal heirs of Rebecca Cane.” 

“It does not appear that Cane ever filed an account of his administration. It 
does not appear that plaintiffs were ever advised of their rights by the attorney 
of absent heirs. It does not appear that the administrator caused the publica- 
tions to be made, required by Article 1127 C. C.” 

“ The foregoing are the only material facts and allegations in the record. The 
judgment of the District Court was, as in case of nonsuwit.” 

“ But two points are presented for consideration.” 

“J. Is this action prescribed ?” 

“TI. If not, are plaintiffs entitled to a judgment for the intcrest, as well as the 
principal, claimed by them ?” 

It will only be necessary to consider the first of these questions. And in order 
to ascertain whether prescription has been acquired by the defendant, it is 
necessary to ascertain the nature of the action. 

The plaintiffs contend that it is in the nature of an action of revendication for 
an entire succession and not properly a personal action. 

It is true, that the plaintiffs pray to be recognized as heirs of Rebecca Cane, de- 
ceased. But this might have been done on simple petition in the probate court, 
and it can in no manner affect the character of the suit, for they must accept the 
inheritance, as well to bring a suit for a sum of money, as for an immovable, or 
the entire succession. 

Looking to the allegations and prayer of the petition we find the action is a 
personal one. The defendants are called upon to account for moneys received in 
a fiduciary capacity by their ancestor, on account of the succession of Rebecca 
Cane, deceased, and a judgment for $10,832 50, in money, is demanded against 
them. No one thing (much less the collection of things,) which belonged to the 
succession of Rebecca Cane is demanded. The defendants, if liable at all, are liable 
for so much money as their ancestor may have made by sales of property, the 
proceeds of which he had not disbursed. 

But it is contended in the elaborate brief of plaintiffs’ counsel, that James H. 
Cane could not during his life-time plead prescription, and that, therefore, his 
heirs cannot plead it after his decease. 

This argument is not conclusive. The reason why James H. Cane could not ac- 
quire prescription while he lived, was, that he was, in virtue of his letters of admin- 
istration and quasi office, a party to a proceeding pending in court, 7n the parish of 
Caddo, and at all times subject to the rules and motions which might be made in a 
succession under administration. When he died this relationship ceased. His suc- 
cession was opened in the parish of Bossier, and all demands for money, even on 
account of his administration of the succession of Rebecca Cane, were cognizable 
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by the court of the parish of Bossier. His heirs had no right to letters of ad- 
ministration upon the succession of Rebecca Cane and stood towards it as strangers. 
The fiduciary, and quasi official, relation which existed on the part of the ancestor 
towards the court and succession of Rebecca Cane, did not descend to the heir. 
The latter, not being a party to the mortuary proceedings in Caddo, was not 
bound by their pendency. He stood as his ancestor would have stood had he 
been removed or discharged on the rendition of an account. Prescription, there- 
fore, commenced to run from the death of James H. Cane in 1846, and this suit 
was not commenced until September, 1858, thus giving place to the ten years 
prescription. The cases of Wilson v. McGreal, 12 An. 357, and Deranco v. Mont- 
gomery, 13 An. 513, appear to us to be decisive of this controversy. 

The defendants pray, that the judgment be amended in their favor, so as to 
make the same final. The proof justifies the prayer. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be amended, and that there be final judgment in favor of the 
defendant and against the plaintiffs’ demand, and that the plaintiffs pay the costs 
of both courts. 


_ NN A Nt 


Mary Rasun v. R. F Rapvun et al. 


If a deed be legal by the laws of the country where it was executed, our courts will not interpose to 
defeat the possession of the legal holder acquired in that country, although there may be clauses 
in the instrument which would not have been valid under our law. 

The doctrine of the common law in regard to the formality of livery of seizin and the creation of an 
estate in remainder, does not apply to the creation of a trust estate in a chattel. 


PPEAL from the District Court of the Parish of Union, Richardson, J. 


W. J. 8. Baker, for plaintiff and appellant. McGuire & Ray, for defen- 
dants. 


Merrick, C. J. This suit was commenced as an action of partition of certain 
slaves alleged to belong to the succession of John Rabun, deceased, the father of 
the plaintiff and defendant. 

The defendant, R. F. Rabun, claims title to the property in virtue of two deeds 
executed in the State of Alabama: the one by one Fuller to him, and the other 
by his father, John Rabun. 

The plaintiff alleges the nullity of the deeds, for fraud and simulation, she being 
a forced heir, and pleads the Statute of Limitations of Alabama, and the pre- 
scriptions of five and fifteen years of our law. 

The defendant also pleads prescription. 

So far as the question of possession is concerned, it seems that the parties came 
from Alabama together, and that John Rabun possessed, according to his own 
acknowledgments, under the title of his son, R. F. Rabun, and that possession 
has not been shown to be inconsistent with the deeds. 

The judgment of the lower court was final in favor of defendant. 

The deed from Benjamin Fuller to R. F. Rabun was under seal, and executed 
in Alabama in 1838. John Rabun, however, paid the price. It seems also that 
the title was taken in the name of R. F. Rabun, on account of some apprehen- 
sion of a debt for which John Rabun was security ; and it seems further, that the 
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deed of gift from John Rabun to R. F. Rabun had its origin in the same motive, 
As the parties resided in Alabama at that time, we are of the opinion that none 
but creditors could attack the title conveyed by the deeds of sale and of gift. 

The common law, which prevails in Alabama, does not admit the principle of 
forced heirship, and under that law the deeds could not be attacked by the other 
heirs. 

It is contended, that the deed from John Rabun to his son has never been de- 
livered. We think the contrary has been sufficiently proved. The instrument 
was executed and taken from the office of the conveyances by John Rabun. It 
was subsequently in the possession of R. F. Rabun, and delivered by him to 
S. J. Bolling, a subscribing witness, to be proved and registered. 

This instrument, it is contended, is invalid by both the common law and our 
own. 

The instrument recites that John Rabun and his wife were getting advanced 
in years, and anticipated that his decline would shortly incapacitate him for busi- 
ness; and then it purports, in consideration of one dollar, to sell the slaves to 
R. F. Rabun. “To have and to hold the said negro slaves mentioned to said 
Richard F. Rabun in trust for the use and support of and benefit of himself 
(John Rabun) and wife (Mary) during their natural lives, and the same to have 
control of, and preserve and protect, and suits to bring, and all necessary things 
to do and perform for the maintenance and defeuce of the said slaves ; and after 
the death of himself and his said wife, Mary, the said slaves, in consideration of 
the services and kind treatment of his said son, Richard F. Rabun, to go to and 
become the property of his said son, Richard F. Rabun, his heirs and assigns 
forever.” 

We suppose, as already said, this deed was valid by the laws of Alabama, at 
the time of its execution, against all the world but creditors of John Rabun. 
The legal title vested in Richard F. Rabun, subject only to the equitable estate 
for life in favor of Juhkn Rabun and wife. This legal title has been respected by 
the parties, and there has been no adverse possession, so far as it appears from 
the evidence, and the slaves are still in the possession of the legal owner and those 
claiming under him. Now we are called upon to declare this instrument void, 
for the benefit of the heirs of John Rabun, and to restore the slaves to his succes- 
sion. It seems to us, if the deed be admitted to be legal where executed, our 
courts should not interpose to defeat the possession of the legal holder acquired 
in that country, although there may be other clauses in the instrument which 
would not have been valid under our law. 

The doctrine of the common law in regard to the formality of livery of seizin 
and the creation of an estate in remainder, does not, as counsel supposes, apply 
to the creation of a trust estate in a chattel. 

These remarks, we think, dispose of all the points in controversy in the case in 
this court. 

Judgment affirmed. 
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A. F. Frournoy & Co. v. James H. Muna. 


In an action to recover damages against a Sheriff, for trespass in the execution of a writ of sequestra- 
tion, where the defendant excepts to plaintiff’s demand, upon the ground that the latter has no 
cause of action against him, since he acted in his capacity of Sheriff, and in a legal manner, the ex- 
ception should aver that the acts complained of in plaintiffs petition are the same and none other 
than those mentioned in the exception ; yet, if this averment is not made on the trial, testimony to 
show that the acts were the same, is admitted without objection, effect must be given to this 
testimony. 

Where a party hokis goods merely as security for a debt, with a privilege on the same, he has no 
right to prevent the seizure of the goods by another party also claiming a privilege against the 
owner. The right of a party holding goods in this manner, is limited to a judicial proceeding to make 
his privilege available against the goods. 

The Sheriff, when, resisted in the execution of a writ, is justifiable in using so much force as is neces- 
sary to make the seizure commanded in the writ. 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J. 
McGuire & Ray, for plaintiffs and appellants. S. L. Slack, for defen- 
dant. 

Merrick, CU. J. This case is correctly stated by appellants’ counsel as fol- 
lows : 

“ Plaintiffs allege : that, on the 19th December, 1859, they, as commercial part- 
vers, were in the legal and rightful possession of a building called and known as a 
cotton shed at said town of Trenton, and on that day were in the legal and actual 
possession of a large quantity of cotton then in said shed ; that on said 19th De- 
cember, 1859, James H. Milling, resident of your said parish and State, violently, 
maliciously, and against the wish and consent of petitioners, or either of them, with 
force and arms, broke down the door of said cotton shed, aad took therefrom fif- 
teen bales of said cotton, and carried the same away, and deprived your petition- 
ers of the same ; by which forcible, tortious, malicious and violent acts of trespass, 
petitioners have been damaged in the injury to ther property, and loss of proper- 
ty, in the sum of one thousand dollars, and in the further sum of five thousand 
dollars as damage for the said tortious, malicious and forcible acts of trespass, of 
said Milling, in injury to their feelings and the outrages of their private rights, 
and in their costs necessarily incurred in asserting their rights. 

“To this demand defendant filed the following exception: That plaintiffs have 
no cause of action against him, for the following reasons, to-wit : 

“That in the service of said writ of sequestration, he was acting as Sheriff of 
the parish of Ouachita, and in his said official capacity, under the orders of the 
Twelth District Court for said parish. 

“That previous to the service of said writ, he took from the said F. McClendon 
a bond of indemnity, as provided for hy the statute of 18th March, 1858, which 
said bond was filed on the 19th December, 1859, in the records of the suit enti- 
tled F. McClendon v. C. S. Scarborough et al, No. 3049. 

“That on the 21st February, 1860, before this suit was brought, against res- 
pondent, he assigned said bond of indemnity to the plaintiffs, in the presence of 
witnesses, and tendered them said assignment, and that said assignment was made 
in accordance with said statute of 18th March, 1858. 

“This exception was sustained by the court, and the suit dismissed ; from which 
judgment plaintiffs bring up this appeal.” 

60 





474 



















































£ 


SUPREME COURT OF LOUISIANA. 


FLouRNoy The plaintiffs contend that their action is that of trespass, and that on the excep. 
v. 
MILLING. 


tion, the allegations in their petition must be taken as true. 

The exception in this case, it is true, is informal in not averring that the acts 
complained of in plaintiffs’ petition are the same and none other than those men- 
tioned in the exception; yet, as the testimony, on the trial of the same, was 
received without objection, under the well settled rules of law, effect must be 
given to the testimony. 

The petition of intervention of the plaintiffs in the case of McClendon v. Scar- 
borough et al., makes it sufficiently certain, that the supposed trespasses complained 
of by the plaintiff in his petition were the acts of the Sheriff in the execution 
of the writ of sequestration issued against Scarborough et al. 

Plaintiffs do not pretend to be the owners of the cotton seized in their interven- 
tion, but allege that they hold it as security, and have a privilege upon the same. 
It is, therefore, evident, from their own showing, that they had no right to prevent 
the seizure of the cotton by any other party also claiming a privilege against the 
defendants Scarborough. Their right was limited to a judicial proceeding to make 
their privilege available against the cotton. The complaint is not, as appears 
by the intervention, that the Sheriff used unnecessary violence in seizing the cot- 
ton ; the complaint is that “ he did, by force and violence, break open petitioners’ 
warehouse or cotton shed, and take possession of said cotton against the consent 
of petitioners, and without any writ or process of any kind against petitioners.” 

It is clear, that the Sheriff had the right to take the property of the defendants 
Scarborough under the writ issued against them ; and if the plaintiffs closed their 
warehouse, and refused to consent to allow the Sheriff to enter, he was justified in 
using so much force as necessary to make the seizure commanded by the writ. 

The bond of indemnity, under the Act of 1858, covers not only the damages oc- 
casioned by the simple detention of the property, but also any other damage ne- 
cessarily resulting from the act of seizure itself. Otherwise, it would not bea 
bond of indemnity. 

The District Judge does not, therefore, appear to have erred in his conclusions 
upon the evidence adduced under the exceptions. 

Judgment affirmed. 


Tae Mayor anp Trustees or THE Town or Sureveport v. J. L. Goocn 
et al. 


The Commercial Code was never adopted by the Legislature, and the general principles of the Civil 
Code in regard to joint obligations and obligations in solido, are applicable to commercial paper. 

There is no provision of law which exempts acceptances from the operation of the rule laid down in 
Art. 2088 of the Civil Code, which provides that ‘‘An obligation in solido is not presumed: it must 
be expressly stipulated.’’ 

An acceptance is an absolute engagement to pay a sum of money to the holder, whether the acceptors 

have or have not fuuds of the drawee in their hands. 


PPEAL from the District Court of the Parish of Caddo, Jones, J. 
John H. Pennall, for plaintiffs. F. P. Austin, for defendants and appellants. 
Merrick C. J. This case is correctly stated by appellants’ counsel as fol- 

lows : 
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“On the 27th October, 1858, the defendant, John L. Gooch, drew a draft to his 
own order for $606 82, due at six months, on his co-defendants, B. L. Hodge and Goocs. 
H. S. Howell, and they having accepted it, Gooch indorsed it to plaintiffs. On 
the 20th September, 1859, Hodge paid $315 48, and on the 24th day of Novem- 
ber, 1859, plaintiffs brought suit for the balance against the drawer Gooch, and 
the acceptors, Hodge and Howell, alleging their liability in solido. None of the 
defendants filed an answer, and judgment was rendered for the amount of the 
draft, less the above credit, against them all in solido, in the court below, from 
which Hodge alone appeals.” 

He contends that he was only bound jointly with Howell for the payment of 
the draft, and that having paid his virile share of the debt, the judgment against 
him is erroneous. 

The counsel for the appellee admits that obligations are never presumed to be 
in solido, but he supposes that the case must be governed by the commercial law 
and that the acceptors under that law are jointly and severally bound to the 
holder. 

The Commercial Code was never adopted by the Legislature, and the general 
principles of the Civil Code in regard to joint obligations and obligations in solido 
have been so often applied to promissory notes and bills of exchange, that the 
question of their applicability to commercial paper is no longer open. 

The Civil Code, Art. 2088, declares that “An obligation in solido is not pre- 
sumed ; it must be expressly stipulated. This rule ceases to prevail only in cases 
where an obligation in solido takes place of right by virtue of some provision of 
law.” 

We are not aware of any provision of law which exempts acceptors from the 
operation of the rule. They are not strictly speaking depositaries, and their ac- 
ceptance is an absolute engagement to pay a sum of money to the holder, whether 
they have or have not funds of the drawee in their hands. As the makers of a 
promissory note, the drawers of a bill of exchange, and the payees of a promis- 
sory note upon their endorsements, are only bound jointly, we think there is no safe 
ground upon which acceptances can be exempted from the operation of the rule. 
See Bank of Louisiana v. Sterling, 2 La. 62; Mayor v. Ripley, 5 La. 122; 
Cooper v. Polk, 2 An. 158; Bagget v. Rightor, 4 Rob. 18. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed as to said appellant, and that there be 
judgment in favor of the said appellant, B. L. Hodge, and against the plaintiffs’ 
demand, with costs of both courts. 





OR Eas 





R. B. Jones v. Capertron & Weeks et als. 
A law partnership is an ordinary one, and the partners are bound jointly but not in solido. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J. 
Newton & Hall, for plaintiff. John T. Ludeling, for defendant and appel- 

lant. S. G. Parsons, for defendant, Weeks. 
Voorutrs, J. The plaintiffs placed into the hands of the firm of Caperton & 
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Weeks, attorneys-at-law, two drafts, one for the sum of $350, and the other for 
the sum of $1,200. 

The former draft was coliected ; but the last mentioned one does not appear to 
have been paid. The attorneys received on account, from one Silbemayd, the sum 
of four hundred dollars ; but, subsequently, the drawee having refused to pay the 
draft, this amount was refunded by E. B. Pettis, who thereupon gave his note to 
Caperton & Weeks, for the sum of $800, and to whom the —_— in consideration, 
transferred the draft of $1200. 

R. B. Jones sued Caperton & Weeks for the amount of the two drafts, amount- 
ing to $1550, and Pettis for the amount of his note of $800. Judgment was ren- 
dered in favor of the defendant Weeks against the plaintiff, and in favor of the 
latter against the other two defendants 

Caperton alone appealed. It therefore becomes necessary to determine only 
the question of his liability to the plaintiff. The judgment of the District Court 
is not open to revision in other respects. As between the appellees, the judg- 
ment cannot be amended : they cannot be heard, except as against the appel- 
lant. 

The defendant Caperton pleads in reconvention and compensation, Ist., their 
commission of $120 for collecting the draft of $1200; 2dly, a solidary obliga- 
tion of $1000, executed by the plaintiff, with other parties as obligors ; and 3dly, 
moneys expended for the plaintiff’s use. 

With regard to the draft of $350, it is admitted that it is entitled to a credit 
of $280 40, leaving a balance due of $69 60. But this amount is extinguished 
by the item of $100, paid for expenses incurred to obtain a writ of habeas corpus. 
The difference, $30 40, must be credited to the draft of $1200. 

The evidence shows that Caperton & Weeks did not collect, but transferred 
the draft of $1200. They were, consequently, not entitled to a commission of 
$120. On the other hand, this transfer has been expressly ratified by the plain- 
tiff, in making Pettis a party defendant in these proceedings. The firm of Caper- 
ton & Weeks are bound to refund the $400 obtained from Silbemayd, and to 
return the $800 note furnished by Pettis. They were entitled to a balance of 
$30 40. This being deducted, leaves the sum of $369 60, due by the firm, inde- 
pendently of Pettis’ note. 

The plaintiffs must remunerate the defendants, Caperton & Weeks, for the ser- 
vices rendered by them in suing out writs of habeas corpus in his favor. The 
testimony of the witnesses upon this subject is not of such a character as to jus- 
tify the conclusion, that these services were not to be remunerated. 

There were four persons prosecuted jointly with the plaintiff for the offence of 
shooting with intent to commit murder. They executed their note in solido for 
the sum of $1000 in favor of Caperton & Weeks. The Grand Jury preferred 
no indictment ; an information was filed by the District Attorney, but was after- 
wards withdrawn. There ended the prosecution. The consideration of the note 
having partially failed, it is evident that a reduction of the note must follow ; and 
we think that the defendants’ services were worth the sum of two hundred and 
fifty dollars. 

This leaves a balance of $119 40 in favor of R. B. Jones against the firm of 
Caperton & Weeks. 

A law partnership being an ordinary one, the liability of Caperton is fixed in 
the sum of $59 70, independently of the liability on the Pettis note. 

It will be seen that the defendant and appellant was allowed to plead in recon- 
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vention the claims which the firm had against the plaintiff. The reason of this 
js, that the parties are not residents of the same parish. See Art. 375 C. P., as 
amended by the Act of 1839. 

It is, therefore, ordered and decreed, that, as regards the appellant, Caperton, 
the judgment of the District Court be avoided and reversed ; and that the plain- 
tiff do have judgment against the said Caperton for the sum of fifty-ninedollars 
and seventy cents, with legal interest from judicial demand ; that the said Caper- 
ton do, within a delay of ten days from the return of the mandate in this case, 
deliver to the plaintiff the note of eight hundred dollars subscribed by E. B. Pet- 
tis, and, in case of failure to comply, that execution issue in favor of the plaintiff 


against the said Caperton, for the additional sum of four hundred dollars, with 


legal interest from judicial demand. 
It is further ordered, that the-plaintiff pay the costs of appeal, and the appellee 
the costs of the District Court. 


Aubert Rust v. J. M. Faust, Sheriff. 


Where a party enjoins a seizure, upon the ground, that the judgment under which it issued is null and 
void, because it was rendered and signed at chambers, he should deny under oath that either he or 
his counsel consented to the submission of the case to the Judge to be decreed at chambers, before 
he attempts to avail himself of the omission of the clerk to enter such submission upon the minutes 
of the court, or complains that it was not reduced to writing and signed by the parties and their 
counsel. 

The signature of the Judge affixed by consent, in vacation, is a sufficient authentication of a decree in 
an ordinary action to authorize an execution. 

The uniform practice is to issue executory process on decrees rendered and signed at chambers. 


PPEAL from the District Court of the Parish of Ouachita; Richardson, J. 
Stubbs & Jamison, for plaintiff and appellant. McGuire & Ray, for defen- 
dant. 

Merrick, C. J. “ The facts of this case are mainly as follows : 

“On the lst March, 1855, James M. Faust, defendant in this suit, instituted 
a possessory action against Albert Rust, plaintiff in this suit, and claimed dam- 
ages for the illegal detention of the property.” 

“On the 9th June, 1857, judgment was rendered (at chambers) in said suit in 
favor of Faust against Rust, for the possession of the property and for $75 
damages and costs of suit.” 

“On the 26th July 1858, Faust caused a fi. fa. to issue on the monied part of 
said judgment, and also a writ of possession to be put in possession of the pro- 
perty.” 

“ On the 6th August, 1858, the Sheriff seized property of Rust, under said fi. fa., 
and about the same time, a copy of the writ of possession and copy of the judg- 
ment was served on Rust.” 

“This suit was filed 20th August 1858, by Rust enjoining Faust and the Sheriff 
from proceeding further in the execution of said writs, on the following grounds : 

Ist. “That the judgment rendered in the case of Faust v. Rust, on the 9th 
June, 1857, is null and void, and should be canceled, because the said judgment was 
rendered, done and signed in chambers, when the law required that the same 
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should be done in open court. That there is no agreement which would authorize 
the Judge to decide said suit and render said judgment in chambers, and that an 
agreement, if ever there was one, should have been in writing and. filed with the 
pleadings, before the Judge could render a judgment of this kind in chambers. 

2d “That said judgment is void because of its vagueness and uncertainty, 
That the thing adjudged is so indefinite as that even in connectiou with the 
pleadings in the case, it would be impossible to enforce the judgment without an 
arbitrary discretion on the part of the officer charged with the execution of the 
writ.” 

The answer is a general denial and prayer for damages against Rust and his 
surety. The injunction having been dissolved with $50 damages, plaintiff in in- 
junction appeals. 

On the first ground of injunction we observe that the allegation, which is sworn 
to, is extremely guarded. It does not state that there was no agreement that the 
Judge should take the case under advisement and enter the decree at chambers, 
but that there was no agreement in writing, or in any other manner, sufficiently 
formal to authorize the Judge to decide the suit ; hence, when the District Judge 
was put upon the stand to prove the agreement, his testimony was objected to, 
and a bill of exception reserved to its reception. 

It is unnecessary to consider the bill of exception, because we are of the 
opinion that the allegation in plaintiff’s petition is not sufficiently positive to put 
the defendant upon the proof of the agreement. Plaintiff, in this form of action, 
should have denied under oath that either he or his counsel consented to the sub- 
mission of the case to the Judge to be decided at chambers, before he attempts 
to avail himself of the omission of the clerk to enter such submission upon the 
minutes of the court, or complain that it was not reduced to writing and signed 
by the parties and their counsel. 

We observe further, that the counsel who defended the case of Faust v. Rust, 
and who must have been cognizant of the agreement, if made, did not bring the 
present suit. 

We think the signature of the Judge, affixed by consent in vacation, a suff- 
cient authentication of a decree in an ordinary action, to authorize an execution. 
If the judgment has been pronounced in open court, and the signature omitted 
by accident, we know of no law which prevents: the Judge from perfecting the 
same by signing it in vacation. The uniform practice is to issue the executory 
process on decrees rendered and signed at chambers. 

We see no objection to the decree on the ground of its vagueness. It awards 
to the plaintiff in that action, the possession “ of the improvements on the north- 
west quarter of section 5, township 15 N. of range 4 east, known as the Hanang 
Improvement.” Judgment is also rendered against the defendant for $75 dam- 
ages. It appears to us to be sufficiently certain. See case of Lea v. Terry, 15 
An. 160. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be affirmed, and that the appellant pay the costs of the ap- 


peal. 
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W. W. Warre v. Davin Gtieason. 














































The exception of lis pendens must be pleaded in limine litis. 
* a sale made by a minor after his emancipation, and after a confession of judgment made by him on 

the account of the tutor, is null, when it has not been preceded by the rendition of the account and 
n vouchers, ten days previous to the passage of the act. 


PPEAL from the District Court of the Parish Ouachita, Richardson, J. 
S. L. Slack, for plaintiff. Morrison & Purvis, for defendant and appel- 
lant. 

Merrick, C. J. The defendant is appellant from a judgment against him, 
rescinding the sale of two slaves, made to him by two emancipated minors, to 
whom he was tutor. 

He had been appointed tutor to W. W. White and his brother Hugh L. White, 
(since deceased,) in 1856. 

In 1859, the minor Hugh L. White arrived at the age of majority, and 
W. W. White applied to the court to be emancipated. The decree for his 
emancipation was signed the 17th of March, 1859. On the 19th of the same 
month, the tutor presented to his two wards an account of his tutorship, unac- 
companied by any vouchers, wherein he claimed an indebtedness on their part 
towards him, of $947 26 more than their revenues. One affixed his mark (for 
they were both illiterate) to a confession of judgment for $486 25, and the other 
for $576 70. 

On the 23d of March, W. W. White and Hugh L. White sold to their tutor, 
David Gleason, the two negroes in controversy for $1,600, of which the indebted- 
ness upon the tutor’s account was taken as a part, although named in the notarial 
act as cash paid by the vendee. 

The tutor gave notice of the filing of his account, and prayed for its homolo- 
gation. 

Hugh L. White filed an opposition, in April, 1852, to the account, which ap- 
pears to be still pending. The present suit is brought by W. W. White and the 
administrator of Hugh L. White (who in the meantime had died) to annul the 
sale of said slaves. 

The account is alleged to be unfounded, and it is averred that the confession of 
judgment and act of sale were obtained by fraud, and moreover, had not been pre- 
ceded by a rendition of the account and vouchers ten days previous to said acts. 

The account contains items which ought not to have figured in the same, and 
the jury appear to have considered the charges of fraud as established. The plain- 
tiff’s right of recovery, however, has been strenuously contested in this court. The 
principal objections will now be considered. 

I. It is objected, that the right to rescind the contract of sale cannot be exer- 
cised until the opposition to the account has been determined, and the indebted- 
ness of the parties ascertained. 

To this it may be replied, that the petition in this case alleges the nullity of 
the account, the confession of judgment and the sale, and is itself a direct action 
against all these proceedings. The defendant has, it is true, interposed the plea 
of lis pendens, but not in limine litis. 3 Rob. 108. There can, therefore, be no 
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objection to the consideration of the whole case, as far as necessary to pronounce 
upon defendant’s title. 

II. Again, it is said that there is no complaint that the price given is inade- 
quate ; and if plaintiff’s indebtedness to defendant should prove to be less than 
the amount acknowledged in the confession of judgment, the difference can be 
made up in money, to be paid by defendant. 

/The Article 355 of the Civil Code declares “ That every agreement which may 
take place between the tutor and the minor arrived at the age of majority, shall 
be null and void, unless the same was entered into after.the rendering of a full 
account and delivery of the vouchers, the whole being made to appear by the 
receipt of the person to whom the account was rendered, ten days previous to the 
agreement.” 

The nullity is not declared for the inadequacy of the price, but because the 
law will not sanction contracts in any manner touching the tutor’s account, where 
the parties stand upon such unequal footing. The tutor is in full possession of 
the minor’s resources and debts, and what he has received and disbursed; the 
minor knows nothing but what his tutor is pleased to communicate. What equal- 
ity is there, then, at the moment the accounts are delivered, between the tutor 
and his former ward ? 

The law seeks to restore equality before it permits the parties to contract. The 
minor shall have the account and vouchers ten days, in which, freed from the pres- 
ence of his tutor, he may have leisure for its examination, and time to advise with 
friends and counsel, and time for deliberation to form his conclusions. Prior to 
this delay and these means of information, the law fears he may be surprised into 
a hasty agreement, by which he may divest himself of his property. So in the 
case at bar : the account was read to the parties, no vouchers were delivered to 
them, and in a few minutes after, they were induced to confess judgment in favor 
of their tutor, for amounts covering nearly one-half of their estates. It is not sur- 
prising that in two or three days afterwards, these inexperienced and illiterate 
young men should sell their property to their tutor, to relieve themselves from 
judgments which they then supposed could be enforced against them, and which, 
apparently, they had no other means to pay. 

III. But it is contended, that Art. 355 C. C. only applies to contracts directly 
touching the administration of the tutor, and not to contracts about other affairs, 
and that, therefore, the contract of sale may remain valid notwithstanding the 
Article of the Code. 

If the position were to be conceded, it would not avail the defendant in this 
case, because it is proven that unfounded charges were made in the account, in 
order to bring about the sale, and the indebtedness created by the account was 
made a part of the price of the sale. The contract in this case was, therefore, 
directly connected with the settlement of the tutor’s account, and void under the 
defendant’s construction of the Article. 

It is sufficient to remark, that the question of putting in mora, (as well as the 
other issues cn the merits,) it appears, was correctly found by the jury. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be affirmed, with costs, against the appellant. 
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Vicxssurc, SHREVEPorT AND Texas Raitroap Company v. Jonun Cat- 
DERWOOD. 


Section fourth of the Act of 1855 provides, ‘‘ That estimating the value of the property to be expropri- 
ated, the basis of assessment shall be the true value which the land possessed before the contemplated 
improvement was proposed, and without deducting therefrom any amount for the benefit derived by 
the owner from the contemplated improvement or work.’’ The true intention of the Legislature in 
the passage of this Act was, that the contemplated improvement and the expropriation were to fol- 
low immediately upon each other ; and, in this sense, the fourth section is not unconstitutional. 

In a suit brought by a railroad company to expropriate land—Held : That the defendant has no right, 
in addition to the price of the land expropriated, to claim payment for damage which may be done 
the rest of his property, when it is shown that such damage is more than compensated by advan- 
tages derived from the project. 


PPEAL from the District Court of the Parish of Ouachita, Rechardson, J. 
McGuire & Ray and Purvis & Morrison, for plaintiff. 8. L. Slack, John T. 
Ludeling and R. W. Jemison, for defendant and appellant. 

Merrick, C. J. This suit is brought by the plaintiff to obtain a decree of 
expropriation of four 15-100 acres of land, to be taken transversely across a tract 
of land owned by the defendant in the rear of the square of ground on which he 
resides, in the town of Monroe. ‘The tract intersected by the railroad has three 
arpents front, by a depth of forty arpents. In 1849 or 1850, it cost the defen- 
dant the estimated price of $2000; that is, a little less than twenty dollars pcr 
acre. 

Prior to the institution of the present proceeding, under the Act of 1855, p. 
33, the railroad company tendered the defendant, in current coin, five hundred 
dollars as the value of the property sought to be expropriated. 

There is some conflict in the testimony, in reference to the value of the land 
sought to be expropriated. Some of the witnesses consider the value at $50 or 
$60 per acre, and others from $150 to $500 if the inconvenience of the intersec- 
tion of the land by the road be considered. Some witnesses also state, that the 
railroad has enhanced the land in value three-fourths, and others show that the 
ditches by the side of the road not only benefit the place generally, but, by drain- 
ing a pond, add twenty dollars per acre in value to 15 or 18 acres on the rear of 
the tract. 

It is also shown, that the defendant admitted that the sum offered him was 
more than the value of his land, but said he did not wish the road to run through 
his land. 

The jury and court ordered the land to be expropriated, and gave the defendant 
$518 75, as the price and costs. He appeals. 

The appellee prays the court to amend the judgment in its favor, by reducing 
the allowance to the defendant to $20 per acre. 

The District Judge held the fourth section of the Act of 1855, p. 33, to be uncon. 
stitutional, and the same argument has been addressed to this court. The motion 
to amend the judgment compels us to consider this question. 

The section is in these words : “ That estimating the value of the property to 
be expropriated, the basis of assessment shall be the true value which the land 
possessed before the contemplated improvement was proposed, and without deduct- 
61 
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plated improvement or work.” 

In the present case, the Act of 1853, p. 183, shows that this improvement was 
contemplated in 1852, and it is argued that it is a violation of the Constitution 
to withhold from the defendant the increase in value which has attached to his 
property in the last eight years. 

It does not appear to us that the Act of 1855 is obnoxious to the charge of 
unconstitutionality, if it be taken in the sense intended by the Legislature, 
whereas it may become'so by being construed literally.’ Suppose, for instance, 
the railroad company should seek, in 1860, to expropriate for the same sum a lot 
which in 1852, when the road was first contemplated, was worth only $500, when 
in the interval the defendant had placed buildings and improvements upon the 
same of the value of $2000, making the lot now of the value of $2,500. Suppose 
again the natural increase in value of the lot had been $500, independent of the 
railroad, and that it would have had that value in i860 if the railroad had crossed 
the Ouachita River at some other point; Trenton, for instance. In these in- 
stances, it would be a violation of the Constitution to expropriate the lot for what 
it was worth in 1852. But if the case be intended by the Act, where the con- 
templation of the improvement and expropriation follow immediately upon each 
other, we cannot see wherein, under the equitable maxims of the civil law, the 
fourth section is unconstitutional. It is true, the defendant in such case is not 
allowed the value which the improvement adds to his property. But equity asks, 
why should the person who has added an additional value to your whole estate 
pay you such additional value when a portion has been taken for the public use 
at his instance? When you charge him with such additional value, do you not 
make him pay for that which his money and labor, and not your own, has cre- 
ated? If your property will now bring more in market, it is because you and 
your neighbors believe he will be able to accomplish his enterprise in spite of 
your opposition. Should any cause frustrate his enterprise, your present estimate 
of your property would be without foundation, and hence it depends upon his 
success. 

Again, it is contended that the railroad, in addition to the value of" the land 
taken for the public improvement, must pay for damage which may be occasioned 
to the rest of the property, without regard to the advantages derived from the 
public work. ‘This argument overlooks those principles of the civil law which 
admit of obligations and duties independent of contracts, and which depend upon 
the equitabie maxim, that one man shall not enrich himself at the expense of an- 
other. Thus, where surety is given against the will, or without the knowledge of 
the debtor, the surety can sue and recover from the debtor, on payment of the 
debt, the money thus expended. So if a third person pay the debt of another. 
So Art. 2278 declares that, “ Equity obliges the proprietor whose business has. 
been well managed, to comply with the engagements contracted by the manager 
(negotiorum gestor) in his name; to indemnify the manager in all the personal 
engagements he has contracted, and to reimburse him all useful expenses.” These 
and the like obligations are enforced by courts of justice. With what reason, 
then, can the defendant demand damages against the railroad company for the 
inconvenience occasioned in the use of his property, when the same has been more 
than compensated by advantages, and his land has been rendered more valuable 
by the labor expended in its drainage, and by the facility with which his pro- 
ducts may be taken to market. 
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The argument, that this is but the payment of damages by means of specula- V.,§. &T.R.R. 
° vw. 


tive opinions of men, instead of money, loses much of its force when urged in 
counection with a claim based upon such opinions, with reference to the property 
expropriated. For, if such opinions are unsound, when estimating ‘the advan- 
tages which the railroad brings to the property in question, by compensating the 
damages to other portions of the property, they are equally unsound when they 
give to the portion expropriated any value arising from the improvement itself, 
because, according to the argument, that is but speculative and might be defeated 
by changing the route of the road. If there be anything in this argument, it tends 
to prove the equity of the rule established by the Legislature by the Act of 1855. 
See the case of New Orleans, Opelousas and Great Western Railroad Company v. 
Lagarde, 10 An. 150. 

We are of the opinion, that the testimony shows that the property, at the time 
of the expropriation, was worth less than the amount tendered by the railroad 
company. Hence, that tender, made in conformity with the 10th section of the 
Act, will be the rule of damages in this case, and the defendant will pay the costs 
in both courts, the inconvenience in the use of the property being more than 
compensated by the drainage and by the increased value given by the road. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be amended in favor of the appellee, so as to reduce the amount 
allowed to John Calderwood, the defendant, for the property expropriated, to the 
sum of five hundred dollars, and condemning him to pay the costs; and it is fur- 
ther ordered, that the judgment so amended be affirmed, the appellant paying the 
costs of the appeal. 

Vooruirs, J., concurring. I concur in the decree of this court, on the ground 
that, conceding to the defendant the correctness of his position with regard 1o 
the assessment of the indemnity, he is not entitled to claim more than the amount 
allowed to him. He obtains the full actual value of the land expropriated ; and, 
with regard to the damages, these are compensated by the enhanced value of the 


property. 


Jacop Garretr v. Steven Crooks et al. 


A promise to sell does not place the thing at the risk of the promissee, nor does it transfer to him the 
ownership or dominion of it. 

Where a party has made a promise to sell property to one person, and sells it to another, such sale 
will operate a translation of the property to the latter, although he may have had knowledge of the 
existence of the promise of sale to the other, unless a fraud has been committed by the vendor and 
vendee upon the promissee, in order to defeat his title. 

Parol evidence, although inadmissible to establish title to land, is yet admissible to prove fraud practised 
in the transfer of land. 

Although a witness does not recollect the whole conversation of a party, he may nevertheless be 
allowed to testify to what he does recollect. Any objection to testimony on this score goes to the 
effect, and not to the admissibility of the evidence. 


PPEAL from the District Court of the Parish of Catahoula, Mayo, J. 
Smith & Spencer, for plaintiff and appellant. Cuny & Hawkins, for defen- 
dant. 


CALDERWOOD. 
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Voorutgs, J. The defendant, Stephen Crooks, having sold to his co-defendant, 
B. T. Higginbotham, some real estate, which the former had promised to sell to 
the plaintiff, Jacob Garrett, the present suit was brought for the purpose of can- 
celing the fale to the one, and of enforcing the specific performance of the promise 
to sell to the other. 

The petition charges, that Higginbotham was aware of the existence of the con- 
tract between Crooks and Garrett at the time of the transfer from Crooks to him- 
self; and that, consequently, the want of registry of this instrument cannot 
prejudice the plaintiff’s action in the premises. 

The defendants aver, that the promise of sale to the plaintiff was tainted with 
fraud, and they pray for its nullity. 

The facts of this cause present no difficulty. 

Crooks had agreed verbally to sell his property, the deed to be passed the next 
day, to Higginbotham ; but through the deception of Garrett, this was not done 
as stipulated, but the promise of sale was made in favor of the latter. Higgin- 
botham, having been disappointed at Crooks’ failure to come and pass the deed of 
sale, at the stipulated time and place, called on the latter, who then stated what 
had taken place. Thereupon, he proceeded to sell and deliver the property to the 
* former, in compliance with the verbal agreement upon the subject. 

The first question which arises, under this state of facts, is, whether the plain- 
tiff, by virtue of the promise of sale, became the owner of the property in dispute. 
This must be solved in the negative. 

The Civil Code, Art. 2437, says that “a promise to sell amounts to a sale.” 
In construing this text, the court, in the case of McDonald vy. Aubert, said: “A 
promise to sell, when the thing to be sold and the price of it are agreed upon, is 
so far a sale, that it gives to either party a right to claim recta via the delivery 
of the thing, on payment of the price ; but such a promise does not place the 
thing at the risk of the promissee, nor does it transfer to him the ownership or 
dominion of it.” 17 La. 449. It is true that, in some respects, the correctness of 
this doctrine is assailed in the case of Peck v. Bemiss et als.,10 An. 160. But in 
one respect, these decisions coincide : the promise to sell does not operate a trans- 
lation of the property. See the case of Satterfield v. Keller, 14 An. 606. 

Such being the law of the case, it follows that the sale from Crooks to Higgin- 
botham translated the property to the latter, unless the knowledge of the existence 
of the promise of sale be an impediment in his way. 

This brings us to the question of fraud. 

If the plaintiff is entitled to relief in the premises, it is upon the ground that 
the defendants, vendor and vendee, have committed a fraud upon him, in order to 
defeat his title. Now the evidence shows quite the reverse :—that the plaintiff 
was aware of a previous verbal sale from the one to the other defendant; that he 
deceived these parties, and caused the execution of the instrument of promise to 
sell; and, on the other hand, that both the defendants were acting in perfect good 
faith. There is no principle of law or equity by which the plaintiff could, under 
these circumstances, defeat the title of the defendant, Higginbotham, to the 
property in question. 

There are several bills of exception in the record. The plaintiff objected to the 
reception of parel evidence, on the part of the defendants, to prove : that there 
had been a verbal sale between the defendants ; that there had been some conver- 
sations, and what conversations, between the plaintiff and the defendants, with 
regard to the agency of the plaintiff in purchasing Crooks’ land for Higginbotham ; 
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that the defendant Crooks had, when required to comply with the promise of* sale 
to the plaintiff, declared that he declined because he had been deceived by the Crooxs. 
latter. 

These objections were not well taken ; for the object of the testimony was not 
to prove an adverse title to the land in the defendant Higginbotham, nor the 
agency of the plaintiff; but, on the contrary, to show the artifices by which the 
plaintiff had caused himself to be substituted in the place of Higginbotham. In 
other words, the object of the evidence was, to show fraud on the part of the 
plaintiff. 

The objection is also raised, that the defendant Crooks suffers no injury in the 
premises, and that he alone should avail himself of the nullity of the promise of 
sale. Such, however, is not the case. ‘There isa penal condition attached to the 
contract ; and for that amount the defendant Crooks might be made responsible 
in an action for damages resulting from the violation of the contract. 

The District Judge ought to have excluded the declarations of Higginbotham, 
made in the plaintiff’s absence : they were not part of the res géste. 

There is no weight in the objection that, because the witness does not recollect 
the whole conversation of the party, he should not be allowed to testify to what 
he does recollect. ‘I'he objection goes to the effect, and not to the admissibility 
of the evidence. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 





W. D. Apams v. Saran J. Cuny & A. H. Cony. 


Where a suit is brought upon a draft drawn by a married woman and her husband, the burden of 
proof is on the plaintiff to show that the draft is valid as to the wife. A party cannot be bound as 
surety for a debt which is not due by reason of a failure of consideration against the principal. 


PPEAL from the District Court of the Parish of Catahoula, Mayo, J. 
Smith & Spencer, for plaintiff and appellant. Cuny & Hawkins, for defen- 
dants. 

Merrick C. J. This suit is brought upon a draft drawn by A. H. Cuny and 
Sarah J. Cuny, in favor of James M. Crook, for the sum of $1,150. 

The petition alleges that the consideration enured to the benefit of the wife. 

The judgment of the lower court was in favor of both defendants as in case of 
a@ nonsuit. 

Plaintiff appeals. 

By reason of the incapacity of the defendant, Sarah J. Cuny, to contract, the 
burden of proof was upon the plaintiff to show that the draft was valid as to 
her. 

In regard to the other defendant, it is true that the petition alleges the debt 
enured to the benefit of the separate estate of the wife. But this fact did not pre- 
vent the husband from binding himself as surety in solido with his wife, nor sim- 
ply as her surety. 

The plaintiff presents the joint draft of the husband and wife. The plaintiff's 
counsel contends that the husband must be considered as bound as surety for the 
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whole debt. But it is clear that he cannot as surety be bound for a debt which 
is not due by reason of failure of consideration (if any there be) against the prin- 
cipal. 

The judgment of nonsudt in favor of the wife was properly rendered. But we 
think a new trial ought to be granted as against the husband. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be affirmed as to said Sarah J. Cuny, and avoided and reversed 
as to said A. H. Cuny. and that it be remanded for a new- trial as to the latter, 
the plaintiff and A. H. Cuny paying each one-half the costs of the appeal. 


Same casE—on A RE-HEARING. 


Merrick C.J. In the opinion pronounced in this case, the positions taken by 
plaintiff ’s counsel were not mentioned with sufficient accuracy, and in this some 
injustice is done to his argument. Still we see no sufficient reason for granting 
the re-hearing. 

The plaintiff himself introduced the proof of the consideration, of the note sued 
upon. That was found insufficient to charge Sarah J. Cuny, as a married wo- 
man. The District Judge, with this proof before him, might have pronounced 
upon the consideration as to A. H. Cuny, as the proof had been introduced by 
the plaintiff, but he gave judgment of nonsuit. Under the circumstances, there- 
fore, we thought the case ought to be remanded for a new trial. 

Re-hearing refused. 


A. Micrensercer v. J. F. McGurre et al. 


In a suit brought against the maker of a promissory note, and a commercial firm as endorsers, where 
judgment by default was made final against the maker, and during the pendency of the suit one of 
the firm died, and his heirs never having been cited, the case was tried only as to the remaming 
endorsers, and upon the plaintiff's appealing, the defendants moved to dismiss the appeal because 
all the parties to the suit had not been made parties to the appeal-—Held : That as the suit was tried 
in the absence of the other parties, there could be no objection to an appeal in the same form. 

Where a commercial firm, being the holder of certain promissory notes, remitted them before matu- 
rity to another firm, to be collected and applied to the extinguishment of a debt extsting in favor of 
the latter firm from the former, and endorsed them in order to render their collection more easy, it 
being understood that the balance remaining after the payment of the debt was to be paid over to 
the firm which had remitted the notes—Held : That the firm to whom the notes were remitted must 
be viewed as the agent of the other for the collection of the notes, and that if the notes were pro- 
tested and suit brought upon them by this firm,the other, which was the original holder of the 
notes, never having ceased to be owner, cannot be held liable as endorsers. 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J. 
McGuire & Ray, for plaintiff and appellant. W. J. Q. Baker, for defendant. 
Merrick, C. J. This suit was originally brought upon two promissory notes. 
amounting to $5000, against J. F. McGuire as principal, and John Atkins, W. H. 
Gayle and D. B. Trousdale, composing the commercial firm of Atkins, Gayle & 
Co. Judgment by default was made final against McGuire, the maker. Atkins 
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died pending the suit, and his heirs were never cited. The case was tried as to Mu-Texnencer 


Gayle and Trousdale, and judgment of nonsuit rendered in their favor, and plain- 
tiff appeals. 

The defendants move to dismiss the appeal, because all the parties to the suit 
have not been made parties to the appeal. 

The motion cannot prevail. The obligation of the maker of the note is not 
that of an endorser ; and the endorsers being commercial co-partners, are bound 
in solido, if bound at all. As the suit was tried in the absence of the other par- 
ties, so there can be no objection to the appeal in the same form. 

On the merits, we find that Atkins, Gayle & Co. were indebted to A. Milten- 
berger & Co. in a sum over $6000 ; that before the maturity of the notes sued on, 
they remitted the last mentioned with other notes, amvunting in all to $8,638 98, 
to A. Miltenberger & Co., to be collected and applied to the extinguishment of 
said indebtedness, and the balance to be paid over to Atkins, Gayle & Co. The 
two notes were not endorsed at the time they were forwarded, and they were sub- 
sequently endorsed in order to enable A. Miltenberger & Co. to collect the same. 
They were protested at maturity, and the suit, as already stated, was brought 
against maker and endorsers. 

The only question presented is, whether Gayle and Trousdale are bound as en- 
dorsers. We think it is quite clear, that they are not so bound. Their firm never 
ceased to be the owner of the notes. Miltenberger never credited it with any 
amount on account of the same, and the collection was at the risk of the former. 
It is thus seen, that A. Miltenberger & Co. were agents for the collection of the 
notes, and.only bound to exercise due diligence in their agency. If they failed in 
the collection, it was the loss-of their principal; if they were successful, they ac- 
counted for what they received. The suit, then, in the name of Miltenberger, is 
in fact one brought by their own agent, and is inconsistent with the idea of 
responsibility of Atkins, Gayle & Co. by an endorsement. 

The defence in this case, is established, which distinguishes the same from the 
case of McCarty v. Montet, 6 La. 21. In that case, the note was delivered in pay- 
ment of a preéxisting debt. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be affirmed, with costs. 


eR eee eee 


Grirrin & Dyson v. Cowan, Dykers & Co.—Cowan, Dyxers & Co. 
v. Grirrin & Dyson.—Joun M. Bent, Syndic, R. L. Marrianp and 
Fett & Keep, Intervenors. 


A mortgage note can be transferred without the necessity of endorsement, or a written assignment. 
The general rule of evidence relative to contracts and obligations, established by Art. 2257, applies 
as well to commercial paper, there being no law excepting it from the operation of this rule. 

The want or failure of consideration of a note, or its illegality, may be established by parol, and the 
parties to the instrument have the right to inquire into the consideration. 


| gn from the District Court of the Parish of Franklin, Mayo, J. 
McGuire & Ray and C. H. Morrison, for Griffin & Dyson. Francis 
Harper, T. J. Semmes and G. H. Wells, for R. L. Maitland & Co. W. A. Jones, 
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Geo. S. Lacey and R. McK. Spearing, for Cowan, Dykers & Co., and Felt & 
Reed, and John M. Bell. 

Voornies, J. The opinion prepared by the District Judge contains a clear 
exposition of the facts and of the law involved in this cause. 

But before disposing of this matter, it is necessary to pass upon the bills of 
exception, which are spread on the record. 

1. This suit commenced by an order of seizure and sale; but, an injunction 
being sued ont, it assumed the form of an ordinary action. The defendants in 
injunction filed an amended answer for that purpose. The plaintiffs objected, on 
the ground that the character of the suit was thereby changed. The court over- 
ruled the objection, and allowed the amendment. 

The plaintiffs being appellees have no interest, in this court, to be heard on 
that point. 

2. The objection raised to the testimony of Thomas J. Semmes, presents the 
question, whether a mortgage note can be transferred otherwise than by endorse- 
ment or written assignment. 

“Contracts and agreements, above five hundred dollars in value, must be 
proved at least by one credible witness, and other corroborating circumstances.” 
C. C. 2257. Such is the general rule upon the subject of contracts and obliga- 
tions ; and it applies as well to commercial paper, there being no jaw excepting 
the same from the operation of this rule. C. C. 2612. Jones v. Elliott, 4 An. 
303. In the case of Hughes v. Harrison et als.,2 La. 91, the court held that 
parol testimony was admissible to prove the sale and transfer of a note payable 
to order. Scott v. McDougal, 14 An. 309. 

3. The intervenor, John M. Bell, syndic, offered to interrogate, as a witness, D. 
H. Cowan, one of the plaintiffs in this cause ; but, upon the objection of the in- 
tervenors, R. L. Maitland & Co., the party was not allowed to testify. This bill 
of exceptions need not have any further consideration, in as much as the testi- 
mony of the party was had, upon the same subject-matter, by means of interroga- 
tories on facts and articles. 

4. The objection that the agency of R. G. Abbot could not be shown by parol 
evidence loses its importance from the fact, that it appears, of record, that the 
principal ratified his acts. 

5. The course pursued by all the parties, in the court below, in inquiring into 
the consideration of the two notes executed by Griffin & Dyson in favor of 
Cowan, Dykers & Co., would dispense us from pronouncing upon the last bill of 
exception. The court allowed the defendants to introduce proof by parol, to show 
the real consideration of the notes sued upon, under their allegations of error and 
fraud. 

It is well settled that the want or failure of consideration of a note, or its ille- 
gality, may be established by parol ; and that the parties to the instrument have 
the right to inquire into the consideration. 

For the reasons given by the District Judge, it is, therefore, ordered and de- 
creed, that the judgment of the court below be affirmed, with costs. 
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Bratnarp & Georrroy v. James R. Heap, Sheriff. 


Where a slave in the custody of a Sheriff, under an execution, escapes by breaking the jail, in conse- f 
quence of its defective construction, or its want of necessary repairs, and not in consequence of the 
Sheriff’s negligence in securing the entrances into the jail, which are under his special care and con. 
trol, the Sheriff is not responsible. 

The fact, that a slave thus escaped remained in the parish and was occasionolly seen by other persons 
for some time after his escape, are not inconsistent with a faithful discharge of the Sheriffs duty, 
unless it be proved that the knowledge of these facts was brought home to the Sheriff, and he 
neglected or refused to act upon them. 

Where a conditional order is issued by a Judge to a Sheriff, and the facts which constituted the pro- 
viso or condition are true, the order becomes in effect a peremptory mandate to the Sheriff. 

Where an order of a Judge has been granted in error of fact, although that error of fact is known to 
the Sheriff when he executes the order, his duty is to obey and execute the lawful mandates of the 
court, and in the discharge of this duty, he is justified and protected by the law, and cannot be held 
liable in damages. 


PPEAL from the District Court of the Parish of Bienville, Egan, J. 
A J. D. Watkins, for plaintiffs and appellants. Morrison & Purvis, for defen- 
dant. 

Lanxp, J. This suit is for the recovery of the amount of an execution which 
came into the hands of defendant, as Sheriff of the parish of Bienville, on the 
grounds of negligence and the omission of his official duties. 

It appears that the defendant seized a slave called Alfred, under a writ of fieri 
facias issued at the suit of the plaintiffs against Giffin & Leverrett, and placed 
the slave for safe keeping in the Parish Jail of Bienville ; and that the slave 
escaped from jail and was not retaken by the defendant, although he (the slave) 
remained and was seen occasionally in the parish by other persons, for some time 
after his escape. 

It further appears, that after the escape of Alfred, the Sheriff informed the 
plaintiffs’ attorneys of the escape, and at their instance, seized the slave Mary 
and her children, as the property of the defendant in execution, under the same ? 
writ ; and that, after the seizure of Mary and her children, the defendants in exe- “4 
cution executed their forthcoming bond with security, as permitted, and in the 
form prescribed by the statute, for the faithful delivery of these slaves to the 
Sheriff on the day fixed for the sale ; and that after the giving of the forthcom- 
ing bond, the defendants made application to the District Judge for a reduction 
of the seizure to an amount only sufficient to satisfy the execution in the Sheriff’s 
hands, and that the Judge ordered the seizure of Mary and her children to be 
released, provided that the amount of the judgment in favor of plaintiffs had been 
correctly stated in the petition of the defendants in"execution for a reduction of 
the seizure, and that the slave Alfred was unencumbered to a sufficient amount 
: to satisfy said judgment, interest and costs ; and finally, that the Sheriff released 
b the seizure of Mary and her children, by virtue of the order of the Judge. 

It is contended, in the first place, that the Sheriff was guilty of negligence in 
not preventing the escape of Alfred from the Parish Jail ; and that he was also 
guilty of negligence in not retaking him after his escape. 

The slave effected his escape by breaking the jail, in consequence of its defee- 
tive construction, or its want of necessary repairs, and not in consequence of the 
Sheriff’s negligence in locking the doors, or otherwise securing the other en- 
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trances into the jail, which were under his special care and control. Under such 

Heap. circumstances, the Sheriff is not responsible for the escape of a slave under seiz- 
ure from jail. It is not his fault, that the jail was defectively constructed, or that 
it was in want of the necessary repairs in order to make it a place of safe cus- 
tody or confinement. 

The evidence fails to establish the negligence of the Sheriff in not retaking the 
slave after his escape. The Sheriff sought to retake him, but without success. 
The facts, that the slave remained in the parish, and was occasionally seen by 
other persons, for some time after his escape, are not inconsistent with a faithful 
discharge of the Sheriff’s duty, unless those facts were within his knowledge at 
the time, and he neglected or refused to act upon them. Such knowledge is not 
brought home to the Sheriff, by the evidence, and the court cannot presume it 
against him. 

It is contended, in the second place, that the Sheriff is responsible for releasing 
from seizure the slave Mary and children, under the order of the Judge, because 
Alfred had escaped from jail before the release, and had not been retaken, and 
because the order of the Judge had been granted on an allegation of the defen- 
dants in execution, that Alfred was under seizure, with Mary and her children, for 
the satisfaction of the plaintiffs’ judgment, and the order was, besides, in itself, not 
absolute, but conditional. 

It is manifest, that the escape of the slave Alfred was unknown to the Judge 
when he granted his order ; and it is equally manifest, that the fact of escape was 
known to the Sheriff, when he executed the order by releasing the seizure of 
Mary and her children. 

It is to be observed, that the facts which constituted the proviso or condition 
on which the Judge made the execution of his order by the Sheriff to depend, 
were, as matters of fact, all true, that is to say, the amount of the judgment due 
the plaintiffs had been cbrrectly stated in the petition of the defendants in execu- 
tion, for a reduction of the seizure, and there were no mortgages or encumbrances 
on the slave A/fred, to deprive the plaintiffs of any part of the proceeds of his 
sale, under their writ. But the order of the Judge had been granted in error of 
fact, and that error of fact was known to the Sheriff when he executed the order, 
which has resulted in damage to the plaintiffs, as they contend. 

Is the Sheriff responsible to the plaintiffs, under these circumstances? In our 
opinion, he is not. The facts which constituted the proviso or condition of the 
order being true, the order itself was in effect a peremptory mandate to the Sheriff 
to release the slaves. A Sheriff has no legal right to question either the facts, or 
the law, of any decree, order or judgment rendered by a court, or Judge of com- 
petent jurisdiction. His duty is to obey and execute the lawful mandates of the 
court ; and in the discharge of this duty, he is justified and protected by the law, 
and, as a consequence, cannot’be held liable in damages. 

It is contended, in the third place, that the Sheriff is responsible, because he 
failed to return the writ of fiert facias sued out on plaintiffs’ judgment, within 
seventy days, and failed to return to the Clerk’s office the forthcoming or delivery 
bond for Mary and her children, and to certify its forfeiture. On this point, it 
is only necessary to observe, that as matters of fact, they do appear to be sustained 
by the evidence in the record. The writ appears to have been returned within 

the time prescribed by law. 
It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 
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EvizaBetH ATKINSON v. Acrippa ATKINSON et al. 


There is no objection to the cumulation of a demand in separation of property by the wife, with an 
action to enjoin the seizure of certain property claimed by her as her separate property, and seized 
under execution by the creditors of her husband. 

Where a title is claimed to be valid under the laws of another State, where it was acquired, those laws 
must be produced in evidence or proved, otherwise the validity of the title will be made to depend 
upon our own laws. 

A donation from one spouse to the other, made during coverture, and without the forms of a donation 
inter vivos, is invalid. 

Where a husband sold property to his wife, and the price was money and the labor of the wife’s 
slaves, to which the husband was himself entitled—Held ; That such an agreement is not within the 
protection of Art. 2421 C. C. 

If a Sheriff makes a seizure of property after he has been informed that the tjtle is not in the debtor, 
but in some third person, he is bound in solido with the seizing creditor, to indemnify such third 
person in damages. 


PPEAL from the District Court of the Parish of Franklin, Mayo, J. 
Morrison & Purvis, M. A. Jones and J. S. & J. H. Crawford, for plaintiff. 
Ramage & Murphy, and John T. Ludeling, for defendant and appellant. 

Merrick, C.J. This suit is brought to enjoin the seizure of certain property 
claimed by the plaintiff as her separate property, and seized under execution by 
certain creditors of. Agrippa Atkinson, her husband. There is also, cumulated 
with the suit, an action of separation of property, and a demand for a sum of 
money against the defendant, Agrippa Atkinson, for paraphernal property sold for 
his benefit. 

Plaintiff had judgment on the verdict of a jury, and defendants appeal. 

The elaborate arguments and briefs of counsel have brought to our notice many 
points for discussion, but we do not deem it of importance to pass upon any others 
than those considered in this opinion. 

We see no objection to the form of the action and the cumulation of the de- 
mand in separation of property with the injunction. See Wrincle v. Wrincle, 
8 N.S. 333. 

The negroes which were taken from the State of Alabama to Texas by Mr. 
' Jeffries, and wife, belonged to the father, if not to the mother of the plaintiff; 
and if the proof does not establish the allegation in the petition, that plaintiff 
inherited from her mother, it shows that she inherited them from her father. In 
either case, the verdict of the jury on this branch of the title can be maintained. 

In regard to the slave Nancy, the proof shows that the defendant, while being 
in Texas, took the slave Peggy away, and a back Nancy ; that he had no 
money to bye the slave himself, and that subsequently he placed on record in Texas 
a written statement admitting the property in Nancy to be in his wife. 

We cannot, therefore, say that the jury (in the absence of any written act of 
exchange) erred in concluding that the one slave was given in exchange for the 
other, and that the acts of Atkinson in making the exchange were those of a nego- 
tiorum gestor for the benefit of the owner of the slave Peggy. This view is in ac- 
cordance with equity. 

The laws of Texas have not been offered in evidence, nor proved by men 
learned in the law. The wife’s title, under thedeed offered in evidence, ‘to the 
property, the land, &c., sold in Texas to pay the husband's debts, is not, thereforee 
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established ; for the instrument is not valid, considered with reference to our law. 
If it be considered a donation, it was made during coverture and without the forms 
of a donation inter vivos. If it be considered a sale, the price was money, and the 
labor of plaintiff’s slaves, to which defendant was himself entitled, and thus the 
agreement was not within the protection of Article 2421 of the Civil Code. 
See Art. 1784. 

The judgment on this branch of the case must be reversed. 

And as it respects the damages for seizing plaintiff’s property under execution, 
the proof shows that the slaves, notwithstanding the seizure, are in plaintiff's 
possession. We think one hundred dollars will cover the damages sustained by 
the seizure. 

Counsel fees cannot be allowed the plaintiff ; if for no other reason, because she 
has not fully sustained her pretensions. The Sheriff was informed of plaintiff's 
title before the seizure, and is bound with the defendant zn solido. 

It is, therefore, ordered, adjudged and decreed by the court, that so much of the 
judgment as awards the plaintiff seven hundred and fifty dollars against her said 
husband, with a mortgage, be reversed, and that there be judgment in favor of 
defendants, as in case of nonsuit on this part of the demand; and it is further 
ordered, that the said judgment of the lower court be further amended, by reducing 
the damages awarded to the plaintiff against John Stout and Duncan Buie, from 
four hundred and fifty to one hundred dollars, and that the said judgment appealed 
from be, in all other respects, affirmed, the plaintiff paying the cost of the appeal. 


M. A. B. Cane et al. v. A. J. Repprrt. 


In a civil action for damages on occount of libellous and slanderous charges, the defendant is allowed 
to plead in justification the truth of the slanderous, defamatory or libellous words or matter ; but if 
a party is instrumental in giving credence to a report of such a nature, he cannot screen himself by 
proof that there was such a rumor or report, or that the charges originated elsewhere. All persons 
concerned in the publication are guilty to the same extent. 

A married woman may sue for damages arising ex delicto, where her husband is a party to the suit. 


PPEAL from the District Court of the Parish of Caldwell, Mayo, J. 
Barry & Crawford, for plaintiff and appellant. McGuire & Ray, for de 
fendant. 

Voorunigs, J. The plaintiff, a married woman, claims of the defendant the 
sum of $10,000, being for damages occasioned by the latter's alleged libellous 
and slanderous charges. 

The defence is the general denial, as regards all the charges, excepting one, the 
truth of which is specially pleaded. 

The allegations in the petition are, that the defendant has maliciously defamed 
the plaintiff, by preferring the following accusations, to-wit : that she was an un- 
chaste woman, and had committed adultery with several persons; that she had 
criminally destroyed two of her children, and would doubtless destroy the remain- 
ing one; that she had hired and instigated a third person to assassinate the defen- 
dant, and set fire to his premises ; and lastly, that she had been advertised in some 
public paper as a disreputable person. 
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With regard to the last charge, the truth of which is pleaded as a defence, it 
appears that there had been such a publication; but, as the defendant gave it 
currency, adding that the plaintiff had been served right, it is difficult to see in 
what lies his justification. The statute, in civil causes, allows the defendant to 
plead in justification the truth of the slanderous, defamatory, or libellous words 
or matter ; but if a party is instrumental in giving credence to a report of such 
a nature, it is idle for him to attempt to screen himself by proof that there was 
such a rumor or report, or that the charge originated elsewhere. All persons 
concerned in the publication are guilty to the same extent. 

The defendant did not plead the truth of the other defamatory accusation, but 
relies on the general issue. 

As it is proved beyond a doubt, that the defendant did accuse the plaintiff of 
instigating and hiring some one to commit the crimes of murder and arson, we 
will for the present dismiss this branch of the subject. 

The evidence shows satisfactorily, that the plaintiff’s reputation for chastity 
was assailed by the defendant ; and although the latter, in his brief, argues to the 
contrary, the matter is demonstrated by the course which he pursued in the court 
below. He labored to prove that her reputation in the community was that of 
an unchaste woman ; but, failing in that respect, he succeded in proving that there 
had been unfavorable rumors to that effect, and that she had a violent temper. 

The preferment, by defendant, of the charge of unnatural conduct towards her 
children, the plaintjff has not substantiated : the evidence on this branch of the 
case is too loose and unreliable. 

Under the pleadings and the evidence introduced by the parties, the plaintiff 
has made out a case. She is clearly entitled to damages for the defamation of 
her character ; and we will remand this case for the purpose of having these dam- 
ages assessed by the jury. 

The defendant’s objection to the right of the plaintiff, a married woman, to sue 
for damages arising ex delicto, is of no weight presently, from the fact that her 
husband is a party to this suit. 

It is, therefore, ordered and decreed, that the verdict of the jury and judgment 
of the District Court be avoided and reversed ; and it is further decreed, that this 
cause be remanded for further proceedings, according to the instractions given in 
the foregoing opinions ; the defendant paying the costs of appeal. 


T. R. Bry & Husspanp v. Roperr Cook. 


A partner who complains of error in the settlement of a partnership account, approved by the signa. 
ture of the partners, should make it appear by proof. 


PPEAL from the District Court of the Parish of Caldwell, Mayo, J. 
McGuire & Ray, for plaintiffs and appellants. John T. Ludeling. for de- 
fendant. 
Merrick, C. J. The plaintiff sues upon a promissory note and a balance 
stated upon the settlement of a partnership account approved by the signature of 
the partners. 
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The defendant alleged error in the settlement, and had judgment for $155 08, 
The plaintiffs appeal. 

The defendant complains of two errors : one arising from the settlement of the 
cotton crop of 1847, and the other the final settlement in 1854. 

It is clear, that the party complaining of an error, should make it apparent by 
proof. 

In this instance, it is supposed, and so the District Judge held, that an error of 
$1,008 37 is apparent upon the account, by inspection. It seems to us, however, 
quite clear, that the supposed error does not exist. The partnership was of a 
cotton plantion, the control of which was with the defendant. 

The net proceeds carried into the settlement for three years were... $11,405 02 








The defendant paid of expenses...................00. $4,344 76 
A ee eee eee 1,008 37 

— 5,353 13 
ee $6,051 89 


Cook was to have 20, and Mrs. Bry 54 parts, or in other words, the latter was 
to have 11 parts out of 51. 
EE No cake kb eveussereseseconscune $4,746 59 
i o-oo eaGank ghawekseeeendewsssee 1,305 30 
$6,051 89 
It is evident that, as the funds were to Cook's credit, Mrs. Bry was entitled to 
receive, out of the proceeds of the crop in his hands,@what she had paid, 








i dktiind egiiekedh dials >shGheeweind cows jamehia pando $1,008 37 
Also ber proportion of profits... .. 2... ccccscccccccsscccccess 1,305 30 
I, ee ee $2,313 67 
But the account shows she had already received, as per account,.... 1,807 29 
Which being deducted from $2,313 67, leaves to be paid her by ————— 
Cook, the partner holding the funds, the sum of ................ $ 506 38 
ind chs Sessnseesesernkeesvavesetdave 80 00 
EC bce cnnidkths Veabdndinndeked sain eiweseeeeseds 60 00 
sc cteietabied stesteseeseddeeserenteriweounes 129 66 
And we have due by-him to plaintiff.......................... $ 776 04 
Allow defendant credit for account with Lelland & Mason. .$104 17 
EE en ee ere 40 00 
cous de MsGd HESOMG CHE EetUROkEH Seen eeiaee 228 97 
73 14 





sn steed enerahenese xs $402 90 
Which is the amount stated in the account signed by the parties. 

As it respects the second error complained of, we are not satisfied that the 
District Judge erred in his conclusion. We think item $104 17 evidently refers 
to the account stated in 1852, for the crop of 1847; and it may be, as plaintiffs’ 
counsel suggests, that the difference between $104 17 and $242 26% was settled 
in some other manner. But the account appears to be stated with some particu- 
larity, and we think, under the circumstances, the defendant should be allowed 
the same as a credit. The value of the corn is found by the District Judge to be 
at 874 cents per bushel, $437 75. Of this finding there is no complaint. 

There is no defence to the note for $150 and interest. 
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It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is now ordered, adjudged and 
decreed, that the plaintiff do recover and have judgment against the defendant, 
Robert Cook, for the sum of eight hundred and fifty-two dollars and fifty-five cents, 
and that seven hundred and two dollars and fifty-five cents thereof bear five per 
cent. interest from the 14th day of April, 1854, until paid, and that the residue, 
viz, one hundred and fifty dollars, bear interest at the rate of eight per cent. from 
the first day of January, 1855, until paid, and that the defendant pay the costs 
of both courts. 


ee rr rn mn en ew ee 


Srare or Lovistana v. W. H. Marton—-W. C. Cores, Surety on 
bail-bond. 


Indictments need not describe the court before which they are found, nor the jurors by whom they 
are found, nor need they aver that the court has jurisdiction of the offence. 

The caption to indictments is here uniformly dispensed with. 

A mistake in an indictment, as to the parish for which the Grand Jury was empanneled and sworn in, 
is not a ground upon ch to quash. 

The State has a right a presence of a party indicted for a felony., and he has ‘no right to be heard 
in a motion to quash, while he is absent and a fugitive from justice—higs surety on a bail-bond can- 
not, therefore, be heard on this subject. 


PPEAL from the District Court of the Parish of Claiborne, Egan, J. 

Frank P. Stubbs, for the State. W.C. Copes, for defendant. N.J. Sandlin, 
for surety on bail-bond and appellant. 

Voorntes, J. The appellant, W. C. Copes, was the surety on the bail-bond 
furnished by the accused, W. H. Marion. A motion having been made for the 
forfeiture of this bond, the latter failing to appear, the former filed an opposition 
upon several grounds. 

I. The prosecution originated in the parish of Claiborne ; but, by mistake, the 
indictment states that the Grand Jury was empanelled and sworn, in and for the 
parish of Bossier. The endorsement is signed by W. C. Maples, foreman of the 
Grand Jury ; and the record informs us that W. C. Maples was the foreman of 
the Grand Jury, at that term of court, in the parish of Claiborne. 

It is evident on the face of the papers,—nay, the bond itself states,—that the 
indictment was preferred by the Grand Jury of the parish of Claiborne. The in- 
dictment, furthermore, is headed : “ The State of Louisiana, 17th Judicial Dis- 
trict. The Parish of Claiborne, to-wit :”.... 

Be this as it may, indictments need not describe the court before which they 
are found, nor the jurors by whom they are found; nor need they aver that the 
court has jurisdiction of the offence. State v. Kennedy, 8 R. 591; State v. Peter- 
son, 2 An. 921; State v. Gomer, 6 An. 311. In England this was different with 
regard to the caption, which, though not considered as part of the indictment, 
was a necessary concomitant. ‘The caption served to inform the court where the 
indictment was removed, of the authority of the inferior court to take cognizance 
of the case. The necessity of a caption, in England, originated from the pecu- 
liar organization of the courts charged with the administration of the criminal 
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laws. But, inasmuch as a prosecution, in this State, is never removed from one 
to a higher tribunal, a caption can be of no benefit to an indictment, and is uni- 
formly dispensed with. 1 M. 221, Territory v. McFarlane; 8 R. 513, State y, 
Nolan ; 3 An. 154, State v. Lyons. 

II. The next ground of complaint is, that the judgment of forfeiture was not 
rendered at a jury term of the court. Acts 1855, p. 151, 358. 

The forfeiture was entered up during the session of the adjourned April court, 
and judgment signed nunc pro tunc at the October court. Both these terms were 
jury terms. Acts 1857, p. 4. 

III. The last ground of objection, insisted upon in the appellant’s brief, is the 
alleged erroneous ruling of the District Judge, in refusing to quash the indict- 
ment. This matter is fully disposed of in overruling the first objection, inasmuch 
as the motion was based upon the error of the indictment in describing the Grand 
Jury as being of the parish of Bossier. Besides, the State had a right to the 
presence of the accused, who was indicted for a felony. The accused himself had 
no right to be heard on his motion to quash, as he was absent, and a fugitive 
from justice. The present defendant being a surety on the bail-bond, cannot, 
therefore, be heard on this subject. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 


W. C. Mapres v. Cyrus Peep. 


Where the appellant has failed to give bond in favor of all the parties interested in maintaining the 
judgment, the appeal must be dismissed. 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J. 
John T. Ludeling, for plaintiff and appellant. McGuire & Ray, for inter- 
venors and appellee. 

Merrick, C. J. The controversy in this case relates principally to the distri- 
bution o the proceeds of a certain steam saw-mill and plaining-machine among 
the attaching creditors. 

The plaintiff appeals; but he has failed to give bond in favor of the inter- 
venors, in whose favor the proceeds have been distributed. The motion to dis- 
miss, on this ground, must prevail. 

It is, therefore, ordered, that the appeal in this case be dismissed, at the costs 


of appellant. 
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C. A. Hooper v. R. Wrternson. 


The upper estate is entitled to a natural servitude upon the estate situated below it, for purposes of 
drainage ; and levees or dains erected across a bayou, which runs through the two estates, by the 
proprietor of the lower, to prevent the flow of the waters in this stream, are infringements of the 
right of servitude appertaining to the upper estate. 

This is a right of servitude which the proprietor of the upper estate possesses ; and in the enjoyment 
of this right he should not be disturbed or molested, although possibly no actual injury might result 
from the interruption ef the right 

The proprietor of an estate has a right to perform artificial drainage, but not so as to pervert the right 
of servitude, as originating from the natural situation of the place. 

A proprietor is not entitled to divert the flow of waters on his plantation, from the front to the rear, 80 
as to effect his drainage in an opposite direction, to the detriment of other adjoining proprietors. 


4 PPEAL from the District Court of the Parish of Catahoula, Mayo, J. 
Cuny & Hawkins, for plaintiff. Smith & Spencer, for defendant and ap- 
pellant. 

Voorutes, J. The object of this suit, on the part of the plaintiff, is to com- 
pel the defendant to remove the obstructions which the latter has erected across 
Bayou Peter. 

In the answer, the defendant asks, by way of reconvention, that the plaintiff be 
compelled to close tha ditches by which the latter drains his plantation through 
this bayou. 

The parties own adjoining plantations, through which runs the Bayou Peter. 
The plaintiff’s estate is situated above, and is consequently entitled to a natural 
servitude upon the lower estate of the defendant, for purposes of drainage. The 
levees or dams erected to prevent the flow of the waters in this stream, are an 
infringement upon the right of servitude appertaining to the upper estate. 

“The proprietor below, says the Code, is not at liberty to raise any dam, or to 
make any other work to prevent this running of the water.” C. C. 656. 

The defendant’s counsel contends strenuously, that but a small portion of the 
plaintiff's lands, from their natural situation, drains by means of the Bayou Pe- 
ter, and that no injury can result from the levees or dams complained of, inasmuch 
as one of the forks of the bayou is amply sufficient for that purpose. We do not 
think that the evidence bears out this position ; but, at all events, this is not pre 
cisely the question. For if the stream dammed up is the natural outlet for the 
waters flowing from the estate of the plaintiff, that is a right of servitude which 
he possesses ; and, in the enjoyment of this right, he should not be disturbed or 
molested, although possibly no actual injury might otherwise result. C. C. 779. 

The verdict of the jury, on this branch of the case, meets our concurrence ; 
but we think that the defendant is entitled to relief on his reconventional de- 
mand. 

The evidence shows, that the lands of the plaintiff drain naturally in the rear, 
with the exception of a small portion or the second bank of the bayou on both 
sides. The law, it is true, recognizes the right of a proprietor to perform arti- 
ficial drainage, but not so as to pervert the right of servitude, as originating from 
the natural situation of the place. The plaintiff is not entitled to divert the flow 
of the waters on his plantation from the front to the rear, so as to effect his drain- 
age in an opposite direction, to the detriment of other adjoining proprietors. The 
plaintiff’s ditches, four in number of the west side of the Bayou Peter, and one 
63 
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on the east side, should be closed at the highest point on the first bank of the 
bayou, without prejudice to the right of the plaintiff to drain in this bayou the 
lands situated between this ridge and the stream. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
on the verdict of the jury be amended, so as to compel the plaintiff to close his 
ditches (four in number on the west, and one on the east side of Bayou Peter,) 
at the highest point of the first bank, as stated in the foregoing opinion ; and it 
is further adjudged that, in other respects, the judgment be affirmed, the plaintiff 
paying the costs of appeal, and the defendant the costs of the District Court. 


I IS EI OI I OO eS SESS 


Srate or Louisiana v. J. W. Marxnam. 


The rule that the defendant must not be charged with having committed two or more offences in any 
count of the indictment, does not apply tocumulative offences denounced in the same statute. 

The prosecution for keeping a banking-game, or banking-house, is governed by the prescription of one 
year. 

It is not necessary that the State should prove the dealing of Faro several times, in order to show a 
violation of the statute : once will be sufficient. 

To keep a house where a banking-game is carried on, as well as to keep a bagking game, is an offence 
under the statute : there is no real diflerance between keeping a scanetiiies where money is bet 
or hazarded, and keeping a house where a banking-game is carried on. 

Where the Judge, in his charge to the jury, does not state nor recapitulate the evidence, so as to influ- 
ence their decision on the facts,—nor state, nor repeat to them the testimony of any witness, nor 
give them any opinion as to what facts have been proved or disproved, the charge is not liuble to 
the objection, that it touched upon the facts. 

The imprisonment allowed, in default of the payment of any fine imposed by a sentence of the court, 
cannot exceed one year. Acts. 1855, sec. 4. 


PPEAL from the District Court of the Parish of Caddo, Jones, J. 
S. Wells and F. P. Stubbs, for the State. Hodge & Austin, and R. S. Par- 
ham, for defendant and appellant. 

Voorutes, J. The defendant’s counsel assign as error several rulings of the 
District Judge, to which bills of exception have been taken. 

I. There was filed a motion to quash, upon the ground that the indictment was 
void for duplicity. 

The offence charged is, that the defendant “ did keep a banking-game common- 
Jy called faro, and a banking-house, at which money, and various things repre- 
senting money, (and commonly called chips or checks,) and other articles of 
value, were bet and hazarded ; and the said James Markham did then and there 
aid and assist in keeping said banking-game and banking-house,” &c. 

This instrument is drawn in the words of the statute ; and, although the latter 
denounces distinct offences, it does not follow that these cannot be included in 
the same count, without being obnoxious to the charge of duplicity. The rule, 
that the defendant must not be charged with having committed two or more 
offences in any count of the indictment, does not apply to cumulative offences, 
denounced in the same statute. “In penal statutes, said the court, when the 
statute enumerates several offences connected with the same transaction, or the 
intent necessary to constitute each offence, disjunctively, they may be alleged 
cumulatively in one count ; and, in that event, must be charged in the indict- 
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ment conjunctively.” State v. Faut, 2 An. 837; State v. Bogan, 2 An. 838 ; State 
y. Banton, 4 An. 32; State v. Fuller, 14 An. 668. 

The following passage occurs in Starkie: “It is the usual practice to allege 
offences cumulatively, both at common law, and under the description contained 
in penal statutes, as : that the defendant published, and caused to be published,” 
&e. Cr. Pl., p. 271. 

The motion to quash was, therefore, properly overruled. 

II. There is a bill of exceptions to the charge of the Judge to the jury, which 
was as follows : 

“If the jury find that the defendant has dealt the game of Faro in the parish 
of Caddo, within the last twelve months, and if they further find that the game 
of Faro is a banking-game, then the defendant is guilty under the bill of indict- 
ment. Again, if the jury find that the defendant has kept a house in which the 
game of Faro has been dealt in the last twelve months, and that the game of Faro 
is a banking-game, he is guilty. The dealing of Faro one time or more, if it is a 
banking-game, is a violation of the statute, and, every time it is done, a new 
offence is committed.” 

The first objection to this charge is, that the accused “could not properly be 
convicted under the indictment in this case, by reason of having dealt Faro only 
at some indefinite time within the twelve months mentioned.” 

The vagueness of this objection has enabled the counsel to argue under it in 
this court a question which evidently was not contemplated by the District 
Judge. The accused did not express the desire that the court should charge the 
jury that it was necessary, for a conviction, to prove the offence to have been 
committed within twelve months preceding the preferment of the indictment, and 
not previous to the trial. The objection stated in the bill of exception related to 
the proof of the commission of the offence “ only at some indefinite time” within 
the twelve months; and under this same objection, another question is presented, 
that is whether the offence charged in the indictment be subject to the prescrip- 
tion of one year, or to that of six months. 

In order to give effect to the first objection, it were necessary to determine 
whether the Judge meant that the offence should have been committed within the 
last twelve months preceding the trial, or preceding the finding of the indictment. 
And, inasmuch as the matter was not called to the attention of the District 
Court, and the objection made specifically with reference to the same, the accused 
is not entitled to relief in the premises. 

With regard to the question of prescription, there can be no difficulty. This is 
a prosecution for a criminal offence, and not a suit or prosecution for the recovery 
of a fine or forfeiture. Besides, the offence charged becomes, in case of its repe- 
tition, a felony : the accused, on a second conviction, is sentenced to imprison- 
ment at hard labor. State v. Jumel, 13 Ani. 400; Acts 1855, p. 145, 395; Acts 
1855, p. 151, 210. The prescription of one year governs this prosecution. See 
also State v. Hollin, 12 An. 677; State v. White & Ward, 13 An. 573. 

Secondly. The bill of exception states that : “ once dealing the game of Faro 
does not constitute the offence of keeping a banking-game, or banking-house.” In 
the case of the State v. Agudo, 5 An. 186, the court remarked: “ Proof that 
banking and gaming had been carried on in the house, previously to the time the 
offence charged in the information was committed, gave the house this character ; 
and proof that the accused had banked and gamed there before the act and time 
charged in the information, tended to show the guilty knowledge and intention, 
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which, with the act, constituted the offence charged.” It is not necessary, as con- 
tended for by the prisoner’s counsel, that the State should prove the dealing of 
Faro several times, in order to show a violation of the statute: once will answer 
the purpose. 

Thirdly. It is contended that, “ the mere dealing of the game of Faro, it being 
a banking-game, or the mere keeping of a house in which the game of Faro has 
been dealt, within the twelve months mentioned, is not an offence under our 
laws.” 

To keep a house, where is carried on a banking-game, as well as to keep a 
banking-game, is an offence under the statute. Acts 1855, p. 145, 395. There 
can be no real difference between keeping a banking-house, where money is bet 
or hazarded, and keeping a house where a banking-game is carried on. “ That 
Act, said Chief Justice Eustis, evidently purports to prohibit and punish the 
keeping of gaming houses. The term used in it, of banking-houses, or banking- 
games, presents no difficulty whatever as to its meaning. ‘The evil to be sup- 
pressed was the gaming-house, with its capital, always ready for play. Whether 
the capital, or stake, is owned, or furnished by the house, or made up at the time 
by the players, the evil is the same, the offence is the same.” City of New Or- 
leans v. Miller, 7 An. 651. 

Fourthly. The accused objected to the charge, upon the ground that it touched 
the facts. 

The Judge has not stated, nor recapitulated the evidence, so as to influence the 
decision of the jury on the facts; he has not stated, nor repeated to them the 
testimony of any witness; nor has he given any opinion as to what facts have 
been proved or disproved. The objection, consequently, has no foundation. Acts 
1855, p. 151, 216. 

III. As in the case of the State v. Butman, ante p. 166, the prisoner was fined 
in the sum of one thousand dollars, and, in default of payment, ordered to be in- 
carcerated until the fine and costs be paid. The maximum of imprisonmentyis 
not to exceed one year. Acts 1855, p. 151, 34. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and that this case be remanded, with instructions to 
the District Judge to pronounce sentence upon the accused, upon the verdict of 
the jury, according to law. 

Merrick, C. J., concurring. The case of the State v. Jumel is not precisely 
in point. There, the District Court had the option to pronounce a sentence of 
imprisonment, or to fine the accused. Here, it is not in the power of the court 
to do more than fine, unless the accused refuses to pay the fine inflicted. 

I have, therefore, doubts, whether the Act relative to criminal proceedings, in 
view of Arts. 115 and 103 of the Constitution, does not limit prosecutions by 
indictment or information to six months where the penalty denounced is a fine 
only. The clause is in these words : “ Nor shall any person be prosecuted for any 
fine or forfeiture under any law of the State, unless the prosecution shall be insti- 
tuted within six months from the time of incurring such a fine or forfeiture. 
Nothing herein contained shall extend to any person absconding or fleeing from 
just'ce.” 

Notwithstanding my doubts on this question, I yield my impressions to the 
conclusions of my colleagues, in which they have great confidence. 
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Henry B. Hormes v. C. H. Dasps. 


Although the grounds of an exception be vaguely and indefinitely set forth, yet where they are suffi- 
ciently certain to apprise the plaintiff of the nature of the legal bar intended to be pleaded against his 
demand, evidence is admissible to sustain them. 

Where property has been adjudicated, upon the death of the husband, to the wife, as the surviving 
spouse in community, on the advice of a family meeting, homologated by the decree of a court of 
competent jurisdiction, and where the child of the deceased was a party w the proceedings, and 
represented in the mode pointed out by law, such adjudication is conclusive upon the child as a 
party to the proceedings, until it shall be reversed or annulled, either by appeal or by a direct 
action of nullity. 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J. 
John T. Ludeling, and Isaiah Garrett, for plaintiff and appellant. F. P. 
Stubbs for defendant. McGuire & Ray, F. P. Stubbs, and Morrison & Purvis, 
for warrantor. 

Lanp, J. ‘This is an actiou of partition. The plaintiff alleges, that he is the 
legal owner of one undivided half interest in certain slaves in the possession of 
the defendant ; that, as sole heir to his father, Hardy Holmes, he inherited said 
one undivided half interest, and that his title to the slaves has never been 
divested. 

The defendant, in his answer, denied the alleged title of the plaintiff to the 
slaves, and called his vendor, Mrs. Julia C. Holmes, the plaintiff ’s mother, in war- 
ranty, to defend his title. 

The vendor, Mrs. Holmes, appeared on the call in warranty, and filed an excep- 
tion to the plaintiff ’s demand, on the following grounds : . 

First. “ The property claimed by the plaintiff was held in common between 

futher of the plaintiff and this appearer, his wife, at the time of the death of 

said Hardy Holmes, through whom plaintiff claims. If plaintiff has any legal 
claim to any of said community property, it is to such an undivided half interest 
as may be left after the payment of the debts of said community, and settlement 
of the same, which has not yet been done, if the adjudication of the interest of 
plaintiff to this appearer is not legal ; and until such settlement, plaintiff cannot 
maintain a suit for any particular price, or part of said property.” 

Secondly. “ That debts of said community having been paid by this appearer, 
upon the adjudication of the community property to her, if said adjudication is 
illegal, (which is denied), plaintiff can in no event maintain his suit, until he 
refunds to this appearer one-half of said community debts, which he has not 
offered to do.” 

Thirdly. “ That plaintiff cannot maintain any suit against defendant, until he 
has caused the judgment of adjudication of the property to this appearer to be 
set aside by a direct action, which has not been done.” 

On the trial of this exception, the plaintiff reserved a bill of exceptions to the 
introduction of the evidence offered by the warrantor to prove that there had 
been no settlement of the community, that debts of the estate had been paid by 
her, and that there had been an adjudication to her of the property—on the 
ground, that no evidence could be received under the exception, in consequence 
of the vagueness of the allegations contained in it. 

It is true, that the grounds of the exception are vaguely and indefinitely set 
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forth, but they were sufficiently certain to apprise the plaintiff of the nature of 
Danas. the legal bar intended to be pleaded against his demand, and the evidence to sug- 
tain them was not improperly received on the trial below. 

The evidence adduced in support of the exception, establishes that the slaves 
demanded in this suit were adjudicated to the warrantor, Mrs. Holmes, as the 
surviving spouse in community of Hardy Holmes, (and who was also the natural 
tutrix of the plaintiff,) on the advice of a family meeting homologated by the 

decree of a court of competent jurisdiction ; that to these proceedings the plain- 
tiff was a party, and represented in the mode pointed out by law, that is to say, 
by and through his under-tutor. 

This decree is conclusive upon the plaintiff as a party to the proceedings, until 
it shall be reversed or annulled in one of the modes pointed out by law, that is to 
say, by appeal, or by a direct action of nullity. 

The decree protects the title of the surviving spouse, and its validity cannot 
be enquired into collaterally. Whatever irregularities may have preceded the 
decree, they can only be inquired into and passed upon in a direct action to annul 
the judgment. 1 Hennen’s Dig., verbo Judgment, p. 811, Nos. 2 and 4; Lalann’s 
Heirs v. Moreau, 13 La. 431. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 
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Dyas & Co. v. J. H. Divxerave et al. 


A commercial firm cannot demand in the same suit the payment of two promissory notes, although 
they are dated at the same place, and on the same day, and both payable to the firm under its 
name, where it is shown that such firm was composed of different persons, when the ae 
was created which formed the consideration of one note, from those persons who composed the firm 
when the indebtedness was incurred which formed the consideration of the other note. It would be 
a case of distinct creditors joining in the same action their separate and distinct demands against the 
debtor. 

Under such circumstances, the old firm and the new firm would be considered in law as separate and 
distinct persons, with separate and distinct rights and obligations, and could not, as creditors, join in 
the same action their separate and distinct demands against their debtor. The law does not permit 
separate creditors to join in an action against their debtor, unless there be a joint interest between 
them in the thing demanded, or a privity of contract, which authorizes the joinder. 


PPEAL from the District Court of the Parish Ouachita, Richardson, J. 
Morrison & Purvis, for plaintiffs. Thomas O. Benton, for defendant and 
appellant. 

Lanp, J. The defendants are sued on two promissory notes : one for $1473 32, 
and the other for $853 12, and both dated at the same place, and on the same 
day, and both payable to Dyas & Co., of New Orleans, and both payable twelve 
months after date. 

The defendants filed an exception to the suit, on the ground that two actions 
have been cumulated contrary to law, in this, to wit : that the firm of Dyas & Co. 
was composed of different persons, when the indebtedness was created which 
forms the consideration of the first note for $1473 32, from those persons who 
composed said firm when the indebtedness was incurred which formed the con- 
sideration of the second note, to-wit, the note for $853 12; in other words, that 
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two distinct creditors had joined in the same action against them their separate and 
distinct demands. 

The defendants also filed an affidavit for a continuance of the trial on the ex- 
ception, on the ground that they have been unable to procure the testimony of a 
witness residing in the city of New Orleans, to prove the facts stated in their 
exception, to-wit, that the persons who composed the old firm of Dyas & Co. 
were different from those who compose the new firm of Dyas & Co. 

The exception, and the application for continuance, were overruled, and the 
defendants reserved their bill of exceptions. 

It is the opinion of the court, that if the exception were true in point of fact, 
that it was sufficient in law to dismiss the action, and that the continuance should 
have been granted. 

If the facts be true, as alleged in the exception, that the old firm was separate 
and distinct, or, which is the same thing, that it was composed of different per- 
sons from those composing the new firm of Dyas & Co., then the old firm was as 
separate and distenct in law, from the new firm, as one man is from another, and 
its rights, duties, obligations and liabilities were as separate and distinct as those 
of one individual from those of another. And a debt due to the old firm would 
not be a debt to the new, for which the latter firm could maintain an action, for 
the want of that legal interest in the thing demanded, which is necessary to con- 
stitute a cause of action, or to give a party a legal standing in the courts. 

On the other hand, the old and new firm, being considered in law as separate 
and distinct persons, with separate and distinct rights and obligations, could not 
as creditors join in the same action their separate and distinct demands against 
their debtor. 

In the case of Weaver v. Armant, 14 An. 182, we had occasion to say “ that 
the law does not permit a creditor to sue all of his debtors in the same action, 
unless there is a joint liability, or privity of contract, which anthorizes the join- 
det; nor will it permit a party to be joined in a demand in which he has no 
interest.” 

The converse of this proposition is equally true, that is to say, the law does 
not permit separate creditors to join in an action against their debtor, unless there 
be a joint interest between them in the thing demanded, or a privity of contract, 
which authorizes the joinder. 

To hold otherwise would be at variance with the well settled rules of pleading, 
and might lead to a multiplicity and confusion of pleas and issues, at present 
unknown to our system of practice, to say nothing of the consequences of a gen- 
eral verdict and judgment rendered in such a case, consolidating the claims into 
one, or allowing some, and rejecting others. 

It is, therefore, ordered, adjudged and decreed, that the judgment be reversed, 
and that the cause be remanded to the lower court, for further proceedings 
according to law, and that the plaintiffs pay the costs of this appeal. 
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Bonner et als. v. M. A. Coprey et als. 


In an action for the recovery of damages, interest cannot be allowed on the amount found by the ver- 
dict or judgment. 

And in an action on a bond for the recovery of damages, the rule is the same. 

In a suit on a sequestration bond, to recover damages for illegally suing out a writ of sequestration in 
a possessory action—Held : That interest could not be allowed on the items of damage found against 
the defendant. 

In such a suit, actual damages are all that the plaintiff is entitled to recover ; and the opinions of wit- 
nesses cannot form the basis of a verdict. But the witnesses should testify to the facts within their 
knowledge, and from those facts the jury should find the actual damage sustained by the plaintiff. 

Attorney’s fees are allowed as damages in cases of this character. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J. 
W. J. Q. Baker, for plaintiffs. Morrison & Purvis, for defendants and ap- 
pellants. 


Lanp, J. This suit was commenced on a sequestration bond, to recover the 
sum of five thousand dollars damages, for illegally suing out a writ of sequestra- 
tion in a possessory action for a tract of land, by George W. Copley, now de- 
ceased. 

The case was tried by a jury, who found a verdict in favor of the plaintiffs for 
the sum of $1,686 25, subject to a credit of $250, with eight per cent. per an- 
num interest thereon, from the Ist of March, 1854, to the date of the verdict. 
The finding of the jury was confirmed by the judgment of the lower court, and 
the defendants have appealed. 

The jury, in their verdict, found each item of damage sustained by the plain- 
tiffs, and gave interest on the same, at the rate of five per cent. per annum, from 
the date of the issue of the writ of sequestration. Among these items of dam- 
age, are two for attorneys’ fees,—one for $400, and one for $100, with interest 
on each from the same date. 

This verdict is erroneous in allowing interest on the items of damage found 
against the defendants, from the date of the writ of sequestration. 

In actions for the recovery of damages, interest cannot be allowed on the 
amount found by the verdict and judgment. 3 An. 702; 1 An. 382; 13 La. 371; 
5 La. 328; 2 La. 580; 5 M.11. And in on action on a bond for the recovery 
of damages, the rule appears to be the same. See Poydras v. Patin, 5 La. 328. 
In such cases, interest is not allowed, even from judicial demand. 

The verdict, besides, awards to the plaintiffs excessive damages, on the evi- 
dence in the record. The proof of actual damage, which is all the plaintiffs are 
entitled to recover, does not show an actual loss exceeding two hundred and fifty 
dollars in addition to the fees of counsel incurred in the defence of the seques- 
tration suit. The hypothetical opinions of witnesses cannot form the basis of a 
verdict in such a case. The witnesses should testify to the facts within their 
knowledge, and from these facts the jury should find the actual damage sustained 
by the plaintiff. 

We find, however, in this case, the speculative opinions of witnesses, which 
may have had some influence with the jury in the formation of their verdict, and 
may account for the excessive damages allowed to the plaintiffs. 

The items for attorneys’ fees are sustained by the evidence, and may be allowed 
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as damages, under the decisions of this court in cases of this character. See Jones 
y. Doles, 3 An. 588.; Penny v. Taylor, 5 An. 713. 

It is, therefore, ordered, adjudged and decreed, that the verdict of the jury be 
set aside, and that the judgment be reversed; and it is now ordered, adjudged 
and decreed, that the plaintiffs recover of the defendants in solido the sum of 
seven hundred and fifty dollars, subject to a credit of two hundred and fifty dol- 
lars, with interest thereon at the rate of eight per cent. per annum, from the Ist 
of March, 1854, until the 14th of June, 1860, the date of the judgment of the 
lower court ; and it is further decreed, that defendants pay the costs of the lower 
court, and that plaintiffs pay the costs of this appeal. 


en een 


. 
E.izaBeta JoHNsON v. Paizo ALDEN et al. 


Where it is shown that an act of donation was not simulated, but a real contract entered into between 
the parties, and carried by them into effect, the judgment creditors of the donor cannot disregard 
this transfer and proceed by execution. 

The distinction which is recognized between fraudulent and simulated contracts,—limiting in the 
former case the creditor defrauded to a direct action in revocation, and in the other instance allow- 
ing the creditor to seize the property at once,—obtains in regard to donations. 

A judgment emancipating a minor cannot be attacked collatterally. 

An emancipated minor has not the right to donate his property. 

The nullity of such a donation is not however absolute, but relative ; it is intended for the minors pro- 
tection, and when he becomes of age, he may ratify or confirm the obligation. 

When such a contract is entered into with sincerity, while the emancipated minor might seek pro- 
tection from it on account of his legal incapacity to make such a donation inter vivos, yet creditors 
whose claims have sprung into existence since the donation was passed and executed, cannot avail 
themselves of this defect, where it is not a contract made in fraud of their rights, nor has proved 
injurious to them. 


PPEAL from the District Court of the Parish of Bossier, Egan, J. 
Robert J. Looney, for plaintiff. J.D. Watkins, for defendant and appellant. 

Voorniss, J. The Sheriff, to whom an execution had been directed in the case 
of Taylor, Knap & Co. against M. O. Taliaferro, proceeded to seize in the hands 
of the plaintiff, Elizabeth Johnson, a slave, Mathilda by name, as the property of 
the judgment debtor. 

The plaintiff filed an injunction and third opposition, claiming to be the owner 
by virtue of a donation from Taliaferro. 

The act of donation bears date the 29th day of April, 1856; and the donee 
since has ever had the possession of the slave. 

The judgment rend«red in favor of the seizing creditors is dated the 15th day 
of September, 1858, suit having been instituted on a note dated the 30th Septem- 
ber, 1857. 

It appears, consequently, that these creditors’ rights accrued over a year after 
their debtor had donated to the plaintiff the property in question. 

As the evidence shows that the act of donation was not simulated, but a real 
contract entered into between the parties, and carried by them into effect, the 
creditor could not disregard this transfer, and proceed by execution. C. C. 
1973, 1975; 15 An. 

The distinction which is recognized between fraudulent and simulated con- 
tracts,—limiting in the former case the creditor defrauded to a direct action in 
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revocation, and in the other instance allowing the creditor to seize the property 
at once,—obtains in regard to donations. 

The defendants, however, contend that on other grounds, they were entitled to 
resort to summary process. They aver that the act of donation was absolutely 
null and void, because the donor was, at the time, a minor. 

The donor had not attained the age of majority, but had been emancipated by 
the court, upon a recommendation of a family meeting. The under-tutor was not 
present at the deliberations of the meeting ; indeed, it appears that there never 
had been appointed an under-tutor. Be this as it may, there was a judgment 
emancipating the minor ; and this judgment cannot be attacked collatterally,—still 
less by the creditors of the emancipated minor, the plaintiffs in execution. 

It is further contended, that, admitting the validity of the proceedings of eman- 
cipation, the donor, being but an emancipated minor, had not the right to donate 
his property. Such is undoubtedly the law. C. C. 373, 376, 1463, 1464, 1740; 
Gregsley et als. v. Louisiana Bank, 3 La. 492. The nullity, however, is not 
absolute, but relative : it is intended for the minor’s protection, and, when he 
becomes of age, he may ratify or confirm the obligation. C. C. 2252. 

As was stated above, there is no question as to the sincerity of the donation 
from Taliaferro to Elizabeth Johnson ; and, were the former to urge, in avoidance 
of this contract, his legal incapacity to make such a donation inter vivos, he 
would be entitled to protection. But these creditors, whose claims have sprung 
into existence since the donation was passed and executed, cannot avail them- 
selves of this defect. It is not a contract made in fraud of their rights; nor has 
it proven injurious to them. C.C.1973. The evidence shows, that in the inter- 
vening time, up to the moment that the defendants in injunction became the 
creditors of Taliaferro, the latter was in possession of a considerable estate. 

The question again resolves itself into this, that, even should these creditors be 
entitled to ask the avoidance of this donation,—a donation real and sincere in point 
of fact,—they must resort to the revocatory action. 

Judgment affirmed. 
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A. B. James & Co. v. A. M. Atrorp & Co.—A. L. Saorweit, War- 
rantor. 


A party cannot be held liable for the notes and obligations of a firm, of which he became a member 
while a minor, and from which he withdrew before he was emancipated, when it does not appear 
that he had been benefited by the concern, nor that he had committed a fraud upon the 
plaintiff. 


PPEAL from the District Court of the Parish of Bossier, Egan. J. 
Young & Killgore, for plaintiffs. Fort & Bro. and J. D. Watkins, for de- 
fendants and appellants. Robert J. Looney, and B. L. Hodge, for warrantor. 
Voorutes, J. Suit was instituted upon two notes drawn by the firm of A. M. 
Alford & Co. in favor of .4. B. James & Co. 
The defendant, A. M. Alford, after filing a general denial, and calling A. 
L. Shotwell in warranty, amended his answer for the purpose of pleading mi- 
nority. 
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Judgment was rendered in favor of the plaintiffs against the defendants, and 
in favor of the defendant Alford against his warrantor. 

Alford alone appeals. 

The plea of minority must prevail. Alford was an unemancipated minor when 
he became a partner in the firm of A. M. Alford & Co., and when he withdrew 
from the firm. It is true that he received, on his withdrawal, a draft for the sum 
of $2000, in payment of his interest or share in the partnership; but this was 
the amount of his cash interest in the concern. It does not appear that, in other 
respects, he was benefited ; nor that he committed a fraud upon the plaintiffs. 
There is, consequently, no principle of law or equity, by which the appellant can 
be held responsible in the premises. C. C. 379, 1775, 1778, 1869, 2225, 2252. 

It is, therefore, ordered and decreed, that, as regards the appellant, A. M. Al- 
ford, the judgment of the District Court be avoided and reversed ; and that there 
be judgment in his favor, rejecting the plaintiffs’ demand, with costs in both 
courts. 


Vicxssurc, Sureveport anD Texas Rartroap Company v. E. C. Harr. 


In an action to expropriate land for a railroad, or other work of public utility, under the Act of 1855, 
the plaintiffs are not bound to pay the jurors for their attendance. 


PPEAL from the District Court of the Parish of Caddo, Jones, J. 
L. M. Nutt, for plaintiff and appellant. Williamson & Heath, for defen- 
dant. 

Merrick, ©. J. This proceeding is instituted under the Act of 1855, p. 33, 
for the expropriation of certain town property in Shreveport, for the purposes of 
the railroad. 

The case was tried by a jury in conformity with the Act, and from the verdict 
and judgment of the court thereon, defendant appeals. 

There is no bill of exceptions in the case, and even the assignment of errors 
presents no question of law, as the jury do not appear to have regarded the Act 
of 1855, for they allowed the defendant more than the value of the lots at the 
commencement of the undertaking. 

We are unable, in the conflict of testimony, to revise the finding of the jury on 
the questions decided by them. They saw and knew the witnesses who testified, 
and the verdict ought not to be disturbed on slight grounds. 

The judgment must, however, be amended in one particular. The plaintiff 
ought not to be compelled to pay the jurors for their attendance. They are to 
be paid in another manner. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be reversed so far only as it condemns the plaintiff to pay the 
claims of the jury for their attendance; and it is further ordered, that in all 
other respects, said judgment be affirmed, the appellant paying the costs of the 
appeal. 
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O. O. Woopman v. Ricnuarpson & McFer. 


Whenever the plaintiff in an action dies, after an answer has been filed, the suit must be revived by 
the appearance of the legal representatives ; but this is not a new suit, and when the executor files an 
amended petition merely for the purpose of making himself a party to the proceedings, the defen. 
dant, although entitled to notice, cannot claim the legal delays allowed for answering the origina, 
petition. He has the right to file an aswer to the amendment ; but it must be done immediately, 
unless the amendment be of such a nature as to induce the court, upon his motion, to grant further 
time for answering the same. 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J. 
Morrison & Purvis, for plaintiff. R. Richardson, for defendants and ap- 
pellants. 

Voorutgs, J. The plaintiff brought suit upon a promissory note executed in 
his favor by the defendants. After issue joined by the filing of an answer, he 
died. 

The cause was continued from one to another term of court, for the purpose of 
having the suit revived in the name of the legal representatives of the deceased 
plaintiff : an order to that effect was entered upon the minutes of the court. 

At the subsequent term, the suit was revived at the instance of the testament- 
ary executor of the deceased ; the petition containing the application was regu- 
larly served upon the defendants, as if this were an original suit, and the legal 
delays mentioned after the lapse of which the answer should be filed. 

The cause was fixed for trial, and in the absence of the defendants’ counsel, 
judgment was entered up against them. Then followed an application for a new 
trial on the grounds that their attorney was unavoidably absent at the time of 
the trial, and that the amended petition was served upon them within ten days 
previous to the rendition of the judgment. 

With regard to the first ground, the position is untenable : the evidence does 
not show affirmatively the unavoidable detention of the defendants’ counsel at the 
time of the trial. 

Nor does it appear that the defendants ever objected to the fixing of the cause 
for trial, or asked further time to answer the amended petition, by means of which 
the executor revived the suit in his own name. 

“Actions, says the Code of Practice, Art. 21, do not abate by the death of 
one of the parties after answer filed.” Under the Spanish law, from which is 
derived this rule of practice, the suit was to be prosecuted to an end, notwith- 
standing the death of the plaintiff, if there had been issue joined. Partidas, 
3, 5, 23. 

Wheovever, under our system of practice, the plaintiff dies, after an answer has 
been filed, the suit must be revived by the appearance of the legal representa- 
tives ; but this is not a new suit. If the executor files an amended petition merely 
for the purpose of making himself a party to the proceedings, the defendant, 
although entitled to notice, cannot claim the legal delays allowed for answering 
the original petition. He has the right to file an answer to the amendment ; but, 
says the Code : “ it must be done immediately, unless the amendment be of such 
a nature as to induce the court to grant further time for answering the same.” 
C. P., Art. 421. 
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In the case at bar, no extension of time was demanded ; but, on the contrary, 
the case was fixed for trial without objection on the part of the defendants. 
Their objection, therefore, that judgment was entered within ten days after the 
service of the amended petition, has no weight, especially as there is no intima- 
tion that the party had been taken by surprise. 

Judgment affirmed. 


— Se OO 





Rueety, Buar & Co. v. Crrus Git. 


Where a suit was brought in the name of certain persons, as composing a commercial firm, and the 
defendant excepted to the petition, upon the ground that all the members of the firm had not been 
joined in the action—Held: That where it was shown that the name of one of the persons used in 
the style of the firm was omitted, the burden of proof was on the plaintifls to sho wthat they alone 
composed the firm. 

The burden of proof is on the party who has to support his case, by proof of a fect of which he is most 
cognizant. 

In such a case as the omission of one of the names appearing in the style of the firm, the defendant is 
not bound to state in his exception the name of the partner not joined in the action. 


PPEAL from the District Court of the Parish of Morehouse, Richardson J. 
Robert Richardson, for plaintiffs. J. Harvey Brigham, for defendant and 
appellant. 

Lanp, J. This suit was commenced for the recovery of money paid by the 
plaintiffs, as accomodation acceptors of the defendant's draft ; for the recovery of 
attorney’s fees, interest and commissions, and to enforce a mortgage given by de- 
fendant to plaintiffs as a security for the reimbursement of the whole or any part 
of the draft that plaintiffs might be compelled to pay out of their own funds. 

The suit was brought in the names of Rugely and Rochelle,as commercial 
partners, formerly doing a commission business under the firm, name and style of 
Rugely, Blair & Co. 

The defendant filed an exception to the plaintiffs’ petition, on the ground that 
all the members of the firm of Rugely, Blair & Co. had not been joined in the 
action as co-plaintiffs, and prayed that the suit be dismissed. 

No evidence was offered by the plaintiffs on the trial of the exception ; it was 
overruled ; and from a judgment on the merits against the defendant, he has prose- 
cuted this appeal, and in this court insists, that the Judge below erred in over- 
ruling his exception. 

It is the opinion of the court, that the onus proband: was on the plaintiffs to 
establish the fact, that they alone composed the firm of Rugely, Blair & Co., be- 
cause the name of “Blair,” used in the style of the firm, implied that he was a 
real person, and a partner in interest in the concern; and if so, he should have 
been joined as a party plaintiff in the action. But if the name of “Béair,” in 
the style of the firm, were a mere fiction, then the fact should have been proved 
by the plaintiffs, because they were not only more cognizant of the fact, but the 
evidence of it, perhaps, was in their exclusive possession. The burden of proof 
is on the party who has to support his case, by proof of a fact of which he is 
supposed to be most cognizant. 

It is further our opinion, that the defendant was not bound by the rules of 
pleading, to state in his exceptions the name of the partner who had not been 
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joined in the action, for the reason, the style of the firm name, in which the plain- 
tiffs sued, shows a prima facie case of the existence and non-joinder of a real and 
necessary party to the suit, that is to say, the existence of “Blair,” as a co-part- 
ner of the plaintiffs in the firm of Rugely, Blair & Co. 

As the question as to the burden of proof might have admitted of some doubt, 
we will remand the cause. 

It is, therefore, ordered, adjudged and decreed, that the judgment be reversed, 
and the cause remanded to the lower court for a new trial on the exception for the 
want of proper parties, and for further proceedings according to law, and that 
plaintiffs pay the costs of this appeal. ‘ 


Torner, Witson & Co. v. R. R. Mappen & Sov. 


Where a defendant desires to avail himself of admissions contained in the original petition, he should 
except to the amended petition, filed for the purpose of explaining the admissions made in the origi- 
nal, instead of answering the same. When an answer is made to the amendment and the case tried, 
both petitions are to be taken as a whole and construed together. 


PPEAL from the District Court of the Parish of Claiborne, Egan, J. 
McGuire & Ray, for plaintiffs. Watkins & George, for defendants and ap- 
pellants. 

Merrick, C. J. The controversy in this case is confined to credits which 
should be allowed upon the promissory note of the defendants, the foundation of 
this suit. 

In the original petition, plaintiffs allowed certain credits which did not corres- 
pond in dates and amounts with certain receipts which defendants set up in their 
answers. 

Plaintiffs filed an amended petition, in which they explained the mistake made 
in the original petition. 

The judgment of the District Court allowed the defendants the credits, which 
were admitted under the amended petition, and proved by the evidence. 

The defendants appeal, and contend that they are entitled to the benefit of the 
admissions made in the original petition. 

We are of the opinion, that the District Court did not err. The defendants, 
if they had the right, and intended to avail themselves of the admissions in the 
original petition, ought to have excepted to the amendment, instead of answering 
the same. When the case was tried, the original and amended petitions were to 
be taken as a whole; and so construed, they ceased to contain the admission 
relied on. 

The case was, therefore, properly disposed of upon the evidence. 

We see no reason to amend the judgment in plaintiffs’ favor. The proceeds of 
the 25 bales of cotton are alleged to amount to $1200, in the answer to the 
amended petition. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be affirmed, and that the defendants pay the costs. 

















MONROE, JULY, 1860. 


McCorcneon et als. v. McCurcneon et als. 


The will of a party contained a clause, by which more than the disposable portion of bis property was 
to belong to his wife during her natural life, to use or dispose of as she thought best, either in her 
lifetime or at her death, for her benefit and the benefit of their children—Held : That the tenure of 
the widow under this clause, is not that of an usufructuary, and that such a disposition of property 
is at variance with the provisions of the Code respecting the legitime. 

The tenure of the children, as heirs under such a clause, is not one recognized by our laws, and must 
be considered as not written. The will is, in that respect, null and void. 


PPEAL from the District Court of the Parish of Caddo, Jones, J. 
Williamson & Heath, for plaintiffs and appellants. B. L. Hodge and F. P. 
Austin, for defendants. 

Voorutes, J. Mark McCutcheon, deceased, left a will, by which he made a 
partition of his property between his children and surviving wife, widow in com- 
munity. 

He gad been twice married, and left four children from each marriage. 

Three of the children of the second marriage contend that the will is null and 
void, because provision is not made in their favor, as the law contemplates. 

On the other side, it is contended that they are heirs, under the clause donating 
property to their mother, as follows : 

“T give and bequeath unto my wife, Palmelia E. McCutcheon, six hundred 
acres of land, the place where I now reside, together with all the improvements, 
and a cotton-gin, horse-mill, threshing-machine, farming tools, household and kit- 
chen furniture, two mules, four horses, all my cows and hogs, six oxen, two 
wagons, one buggy, and a negro man named /Villis, one named Perry, one named 
Adam, one named Lenis, one named Jackson, a negro boy named Franklin, one 
named Emmanuel, a woman named Lucy, and her two children Ellen and Mary 
Jane; and I desire also Wm. A. Haygood to have a negro girl in his possession 
named Sarah. The above described property to belong to the said Palmelia E- 
McCutcheon during her natural life, to use or dispose of as she thinks'’best, either in 
her lifetime, or at her death, for her benefit and the benefit of her four children. 
Elizabeth A. Haygood, Sandford R. McCutcheon, Harriet E. Rose, and_ Rosella J, 
S. McCutcheon.” 

The tenure of the widow, under this clause, is not that of an usufructuary, 
The property is bequeathed to her, with the limitation that it shall belong to her 
during her natural life ; but she has the right to use and dispose of the same as 
she thinks best, either in her lifetime, and even after her death. In so doing, she 
is to act as much for her own benefit as for that of her children. 

On the other hand, these heirs have no control over the acts of their mother in 
this respect. Their right vests only after her decease ; for, in the meantime, she 
may dispose of the property as she thinks best. It is true that, in so doing, she 
must have in view as well the interest of her heirs, as her own; but that is a 
matter entrusted to her, and not to them. 

Such a disposition of property is at war with the provisions of the Code 
respecting the legitime ; and, as the tenure of these heirs is not one recognized 
by our laws, and must be considered as not written, it follows that they are not 
participants, under the will, in their father’s succession. The will is, in that 
respect, null and void. C. C. 1722. 
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The question, whether the widow is entitled to the marital fourth, will come 
up more properly in the partition of the estate. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and that the will of Mark McCutcheon, so far as it dis. 
poses of his property, be set aside and annulled, the defendants paying the costs 
of the District Court, and the appellees the costs of appeal. 





M. Cuitps v. G. A. Wiison. 


In a redhibitory action, the plaintiff must sue to avoid the sale and to recover back the price. Beforo 
he can recover the price, he must sue for and obtain, in the form prescribed by law, the avoidance 
of the sale. 

The right of a purchaser to recover damages for the value of animals, that have contracted a redhibi- 
tory disease, from those that were purchased, arises ex delicto, and cannot form the basis of a suit by 
attachment. 


PPEAL from the District Court of the Parish of Jackson, Richardsoi, J. 
Morrison & Purvis, for plaintiff and appellant. McGuire & Ray, for de- 
fendant. 

Lanp, J. The plaintiff sues to recover the amount of two promissory notes, 
given by him for the price of a horse and mule purchased by him from the agent 
of the defendant ; he also sues to recover the value of two other horses, on the 
grounds, that at the time the agent of the defendant sold to him the first named 
horse and mule, they were unsound and affected with a contagious disease called 
“ Glanders,” of which the mule died, and which rendered the horse worthless ; 
and that the “ two other horses ” contracted the disease from the horse and mule, 
and have died or been rendered valueless by it. 

The defendant is a non-resident, and the suit was commenced by attachment. 
His attorneys moved the court to dissolve the attachment, for the reasons, that 
plaintiff’s petition shows no actual indebtedness of the defendant, and none is 
sworn to; and that plaintiff's demand is predicated on a claim for unliquidated 
damages which cannot be used as the basis of an attachment. 

The plaintiff does not sue to avoid the sale, and recover back the notes given 
for the price ; in other words, this is not a redhibitory action ; but he sues for the 
price, without seeking to disturb or annul the contract of sale, under which the 
horse and mule came into his possession, and under which he executed and 
delivered his notes to the defendant. This the plaintiff cannot do; before he can 
recover the price, or the notes given for the price, he must sue for and obtain, in 
the form prescribed by law, the avoidance of the sale. 

In respect to the promissory notes, therefore, the plaintiff’s petition discloses 
no cause of action, or actual indebtedness of the defendants to him. 

As to the demand for the value of the two horses that contracted the disease 
after the sale, the right of action is ex delicto, and cannot form the basis of a suit 
by attachment. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 
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N. A. C. Ernrince et al. v. G. H. Mure, Sheriff, et al. 


The Sheriff cannot be held to show the validity of a judgment which he has been commanded to exe- 
cute, and to satisfy with moneys that may come into his hands. It is his duty to pay the proceeds 
of his sales over to the seizing creditors, shown to be entitled to them by the certificate of mortgages 
and by the writs of fieri facias in his hands. And if concurrent seizing creditors intend to contest 
each other’s right, or mortgage, or privilege, they must do so contradictorily with each other , whilst 
the proceeds remain with the Sheriff, and cannot afterwards hold him responsible for the payment of 
such proceeds to the parties shown by the writs and certificate of mortgages to have been entitled to 
the same. The creditor’s remedy is by third opposition, or action of nullity, to avoid the judgment 
recognizing the mortgage or privilege, and ordering it to be enforced against the debtor’s property. 

Where a Sheriff, after having satisfied all the prior mortgages, pays over the entire balance of the pro- 
ceeds of the sale, to one of several seizing creditors whose mortgages are concurrent, he is responsi - 
ble to the others, for the amount, or pro rata of the proceeds, to which they were entitled at the time 
of the sale and distribution. 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J. 
W. J. Q. Baker, for plaintiffs, and for Poston, appellant. McGuire & Ray, 
for defendants. 

Lanp, J. A rule was taken in this case by certain judgment creditors of one 
B. W. Evans, on the Sheriff, to show cause why he should not pay the amount of 
their executions, with twenty per cent., per annum, interest, out of the proceeds 
of the sale of certain lands which had been sold by him, under seizures made by 
the plaintiffs, and other creditors, of the judgment debtor. 

It appears that the entire property of the judgment debtor, had been sold by 
the Sheriff, and that the proceeds were insufficient to satisfy all the judgments, 
under which seizures had been made ; and that the Sheriff distributed the proceeds 
(with the exception of two certain sums retained to abide the event of two certain 
suits,) among the creditors acccording to the rank and priority of their mortgages, 
with the exception of the judicial mortgage in favor of A. C. & A. B. Beech, who 
have joined as plaintiffs in the rule in this case. 

It is contended, that the Sheriff should not have paid a certain judgment in fa- 
vor of Oakey, Hawkins & Co., founded on a promissory note, secured by special 
mortgage, anterior in date to the judicial mortgages of plaintiffs in the rule, 
because the judgment was obtained, and the writ of execution was issued, and 
placed in the hands of the Sheriff, after their setzwres had been made, and, because, 
the judgment itself was by confession, and its validity was subject to be ques- 
tioned, so far as it recognized a special mortgage on the land sold; and that as 
the Sheriff paid the judgment, without an order of court, he is bound to show its 
validity, as against the seizing creditors, or to pay the amount of their judgments. 
We do not think these positions tenable. The judgment was valid and conclusive 
between the parties, and the Sheriff was bound to execute it in pursuance of the 
command of the writ, and to pay the proceeds of the sale over to the plaintiffs in 
execution, as creditors holding a superior mortgage on the property seized and 
sold. The Sheriff cannot be held to show the validity of a judgment which he has 
been commanded to execute, arfl to satisfy with moneys that may-come into his 
hands. It is his duty to pay the proceeds of his sales over to the seizing creditors 
shown to be entitled to them, by the certificate of mortgages, and by the writs of 
fieri facias in his hands ; and if concurrent seizing creditors intend to contest each 
other’s right of mortgage, or privilege, they must do so contradictorily with each 
65 
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otherwhilst the proceeds remain with the Sheriff, and cannot afterwards hold him 
responsible for the payment of such proceeds to the parties shown by the writs 
and certificate of mortgages to have been entitled to the same. The creditors 
remedy is by third opposition, or action of nullity to avoid the judgment recog. 
nizing the mortgage or privilege, and ordering it, to be enforced against the 
debtors property. 

As the Sheriff is not bound to show or maintain the validity of the judgment in 
favor of Oakey, Hawkins & Co., it is unnecessary to consider the other questions 
elaborately argued in the case. , 

Whether Oakey, Hawkins & Co. were the owners of the judgment rendered in 
their favor, at the time of the sale, or of the distribution of the proceeds, is a 
question in which the plaintiffs in the rule do not appear to have any interest. 

The judgment of the lower court, discharged the rule as to all the plaintiffs, ex- 
cept A. C. & A. B. Beech, whose mortgage was shown by the certificate of mort- 
gages, to be concurrent with that of C. D. Elliott, to whom the sheriff paid over 
the whole balance of the proceeds, after satisfying the prior mortgages—and is 
correct. The Sheriff is responsible to these creditors, A. C. & A. B. Beech, for the 
amount, or pro rata of the proceeds, to which they were, as seizing and mortgage 
creditors, entitled, at the time of the sale and distribution. This right is recog- 
nized and enforced by the judgment of the lower court. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. . 





Succession or D. W. Coxe. 


Actual dispossession is not always required in order to constitute an eviction. A purchaser may be 
evicted, although he continues in possession of the property, if that possession be under a different 
title ; as, for instance, if the vendee should subsequently hold under the true owner, either by in- 
heritance or otherwise. 


These principles are not applicable to the case of purchasers under the ‘“ Maison Rouge Grant,’’ who 
have availed themselves of the Act of Congress passed for their relief, and have acquired the superior 
title of the United States. Such purchasers cannot be considered as having been evicted by the 
superior title of the United States, and have not the right to demand a repetition of the amounts paid 
by them on their purchases, from a party holding title under the grant. The title from the govern- 
ment must be considered as enuring to the benefit of their vendor, in aid and completion of the imper- 


fect title transferred by him, on payment of the entrance money, and legal interest thereon, from the 
date of the receiver’s receipts. 


PPEAL from the District Court of the Parish of Caldwell, Mayo, J. 

John T. Ludeling, for Handy, Faulk and Felhiol, opposing creditors and ap- 
pellants. JI. Garrett, for the heirs and legatees of D. W. Coxe. Wade H. Hough, 
for absent heirs. 

Voorutes, J. The appellants purchased their respective tracts of land from 
Daniel W. Coxe, deceased, whose title, as derived by mesne conveyances, was 
based upon the grant to the Marquis de Maison Rouge. 

The Supreme Court of the United States, in aycase in which Daniel W. Coxe 
was a party, decided that the De Maison Rouge claim, or title, was null and void, 
and that the land in question belonged to the United States, by virtue of the 
treaty of cession of Louisiana. Vide3 Howard 773, The United States v. Richard 
King and Daniel W. Coxe ; 7 Howard 833, same case. 
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During the pendency of this suit, Congress passed an Act for the relief of pur- 
chasers under the Maison Rouge grant, in case of the final adjudication of the 
title in favor of the United States. (9 U.S. Stat. at large, 565.) The appellants 
availed themselves of the provisions of this Act; they entered their respective 
tracts of land, by virtue of the right of preémption, given to them by the above 
mentioned Act of Congress, of the 27th of January, 1851. This Act provides 
that, in the event of a final adjudication of the suit in favor of the United States 
on the Maison Rouge grant, every person, his heirs or assigns, who have prior to 
the lst of March, 1849, purchased land in good faith and for a valuable considera- 
tion from Daniel W. Coxe, or other persons holding titles under the said Maison 
Rouge grant, and who have improved and cultivated the land so purchased, or 
any part of it, shall be, and they are hereby authorized to enter with the register 
of the land office, for the district in which said lands may be situated, as nearly as 
practicable by legal subdivisions, the whole or any portion of the tract so purchased, 
to include the residence and improvements, upon paying to the United States the 
minimum price of public lands. 

It is admitted that the appellants remained in possession of the lands, which 
they had purchased from D. W. Coxe, since the date of the transfer up to the 
present time, and that they have in the meantime obtained titles from the Gov- 
ernment by availing themselves of the Act of Congress above recited. 

The question submitted for our consideration is, whether the appellants have 
been evicted by the superior title of the United States; and. if so, whether they 
are not entitled to demand a repetition of the amounts which they have paid on 
the purchase from Daniel W. Coze. 

It is well settled doctrine that actual dispossession is not always required in or- 
der to constitute an eviction. A purchaser may be evicted, although he continues 
in possession of the property, if that possession be under a different title ; as, 
for instance, if the vendee should subsequently hold under the true owner, either 
by right of inheritance or otherwise. Eviction, as defined by the code, “is the 
loss suffered by the buyer of the totality of the thing sold, or of a part thereof, 
occasioned by the right or claims of a third person.” ©. C. 2476; 1 R. 362, 
Auguste Landry v. Honoré Felix Garnet ; 11 R. 397, Isaac Thomas et als. v. 
Elizabeth Clemens et als ; 13 An. 390, Moses H. Butler v. James T. Watts. 

The case under consideration does not seem to be contemplated by the above 
quoted authorities, as will appear by reference to the facts. It is true, that the 
appellants have acquired the superior title of the United States; but they were 
enabled to do so upon the express condition that they had purchased the lands 
from Daniel W. Coze, in good faith and for a valuable consideration. That was 
the inducement that led Congress to confer upon them the extraordinary privileges 
granted by the Act of 1851. These purchasers cannot be allowed to avail them- 
selves of the benefit of this Act, and then repudiate the contract which enabled 
them to obtain relief. Had Daniel W. Coxe entered these lands, the title would 
have enured to the appellants’ benefit ; and as it was through the titles, which he 
had transferred to them, that they were enabled to become the real owners of 
their respective tracts, there is no reason in law, and still less in equity, why these 
titles should be treated now as absolute nullities. It was as purchasers from 
Daniel W. Coxe—and purchasers in good faith and for a valuable consideration— 
that the appellants acquired the superior title of the United States; and, had it 
not been for the transfer from Daniel W. Coxe to them, they could not have ac- 
quired the ownership of these lands. 
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We concur with our learned brother of the district court, who has favored us | 


with an elaborate opinion in this case, that : “The Act of Congress for the relief 
of persons holding under the Maison Rouge grant, was, no doubt, based on the 
good faith of the settlers, and on the supposition that they had paid the price for 
which they had purchased the lands. This seems to be the only reasonable mode 
of accounting for the distinction made in the Act between these settlers and ordi- 
nary preémptors. Under all the circumstances, the title from the Government 
must be considered as enuring to the benefit of Coxe, in aid and completion of the 
imperfect title transferred by him, on payment of the entrance money, and legal 
interest thereon from the date of the receiver's receipts. Of this judgment the 
purchasers will have no right to complain, for the reason that its effect is to place 


them in the same position as though they had derived a perfect title from Coze.’? . 


It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 





Mawata Woop v. D. P. Janvary. 


The terms father and mother, used in Art. 1481 of the Civil Code, refer only to the legitimate father and 
mother of the disposer. 

The natural parent cannot claim, as forced heir, any portion of the estate of his deceased illegitimate 
child, as against the universal legatee and instituted heir. 

There can be no irregular succession, much less forced heirship, where the illegitimate child disposes 
of his whole estate by will. 


PPEAL from the District Court of the Parish Catahoula, Mayo, J. 
James G. Taliaferro, for plaintiff and appellant. Smith & Spencer, for de- 
fendant. 

Merrick, ©. J. The decision of this case turns upon the question, whether 
the natural mother can claim, as forced heir, any portion of the estate of her de 
ceased illegitimate son, as against the universal legatee and instituted heir ? 

It is true, that Article 1481 of the Civil Code declares that. “ Donations inter 
vivos or mortis causa cannot exceed two-thirds of the property, if the disposer, 
having no children, leave father or mother, or both. But the terms father and 
mother in this Article (as correctly argued by defendant’s counsel) mean only the 
legitimate father and mother. The law on the subject of the inheritance by natu- 
ral parents from their illegitimate children is treated of under another division of 
the Code, viz: that of “ irregular successions.” And by Article 874 it is appa- 
rent that there is no place for the irregular succession where there is an instituted 
heir. The article reads as follows: “Irregular successon is that which is estab- 
lished by law in favor of certain persons, or of the State in default of heirs either 
legal or instituted by testament.” 

These two last sorts of successions are the objects of the present title. There- 
fore, there can be no irregular succession, much less forced heirship, where the 
illegitimate child disposes of his whole estate by will. See also C. C. Arts. 919, 
922, and 1314. 

In the case of the succession of Maria J. Robert, 2 Rob. 424, the legatee took, 
by a decree of this court, the whole estate, to the exclusion of the natural mother, 
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put the present point does not appear to have been presented by counsel for ad- 
judication iu that case. 

The judgment of the lower court, in favor of defendant, must, therefore, be af- 
firmed. 

Judgment affirmed. 
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B. W. Burnuam v. E. C. Harr. 


Attorneys’ fees cannot be recovered as damages, in a redhibitory action. 

The plaintiff in a redhibitory action is entitled to recover, as damages and interest, five per cent. per 
annum on the price paid for the thing affected with the redhibitory vice, from the date of the 
sale. 

The defendant in such an action is entitled to five per cent. per annum interest, from his warrantor, 
from judicial demand. 


PPEAL from the District Court of the parish of Caddo, Jones, J. 
Hodge & Austin, for plaintiff. Landrum & Williamson, for defendant. L. 
M. Nutt, for warrantor and appellant. 

Lanp, J. This is a redhibitory action to avoid the sale of aslave, and recover 
back the price, expenses and damages, on the ground of the existence of the de- 
fect or vice of blindness at the time of the sale. 

The defendant called his vendor in warranty. 

The slave was a boy some ten or eleven years of age, and the evidence adduced 
satisfied the jury who tried the case, and satisfies us, that the slave was affected 
with the vice of blindness, resulting from an organic disease of the optic nerve 
(which is shown to be incurable) at the time he was sold by the defendant to the 
plaintiff, and also at the time he was sold by the warrantor to the defendant. 

The blindness of the slave, however, was not sufficiently total, as to come within 
the class of apparent defects or vices, for the existence of any one of which the 
vendor is not liable, on his obligations of warranty. 

The judgment is in favor of the plaintiff, and also in favor of the defendant 
over against his warrantor ; but the judgment which is in favor of the plaintiff 
awards to him the sum of one hundred and fifty dollars, as damages for attorneys’ 
fees, in addition to the price, and the expenses incurred on account of the slave. 

This court has held, and the jurisprudence is now considered settled, that attor- 
neys’ fees cannot be recovered as damages, under Art. 2482 of the Civil Code. 
19 La. 360, 13 An. 195, ibid 499. And as the word “damages” used in Art. 
2482 is used in a sense not less limited or less general than it is in Art. 2523 of 
the Civil Code, there is no reason why the same word of the same legal import 
should be differently construed, and, under one Article of the Code held to exclude 
attorneys’ fees, as damages, and, under the other Article of the Code, held to 
include them as damages. The judgment is, therefore, in this respect, erroneous. 

The plaintiff, as appellee, has prayed for an amendment of the judgment against 
the defendant ; and the latter, as appellee in relation to the warrantor, has prayed 
for an amendment of the judgment against him. 

The plaintiff claims five per cent. per annum interest on the price paid, from 
the date of the sale ; and to this he is entitled, as damages and interest, under 
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Articles 2523 and 1932 of the Code,—as damages under the former Article, and 
as interest under the latter, from the time of default. 

The defendant ciaims five per cent. per annum interest from his warrantor, from 
judicial demand ; and to this he is entitled under Article 1932 of the Code. 

It is, therefore, ordered, adjudged and decreed, that the judgment, as between 
the plaintiff and the defendant, be amended, and that the sum of one hundred and 
fifty dollars allowed as damages for attorneys’ fees, be rejected ; and that the plain- 
tiff recover of the defendant, as damages and interest, five per cent. per annum on 
the price paid, to-wit, $1000, from the date of the sale, to-wit, the 7th day of 
May, 1857 ; and that the judgment thus amended be affirmed, at plaintiff’s costs 
in this court. And it is further ordered, adjudged and decreed, that the judgment, 
as between the defendant and his warrantor, be also amended, and that the defen- 
dant recover of his warrantor five per cent. per annum interest on the price paid, 
to-wit, $800, from judicial demand; and that this judgment thus amended be 
affirmed, with costs in both courts. 





C. W. Mitiarp v. Revsen Fartey. 


In a suit to cancel a contract, where it would require a liquidation between the parties in order to ascer- 
tain their respective rights, the plaintiff is not bound to refund what he has received, before he can 
be allowed to institute his action. 

Where there has been an active violation of a contract, the creditor is under no obligation to put the 
debtor in default in order to entitle him to his action to cancel. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J. 
‘Matthews & McFee, for plaintiff and appellant. John T. Ludeling, for de- 
fendant. 

Vooruntes, J. An exception was filed to the plaintiff’s action and resulted in 
a judgment of dismissal. 

The plaintiff appealed. 

The object of this suit is to cancel a contract entered into between these par- 
ties. 

The case, as presented by the pleadings, is as follows, to-wit : 

C. W. Millard contracted with the Board of Trustees of the Masonic Female 
College for the erection of a college building. After commencing operations, 
Millard transferred his rights under the contract to Reuben Farley, and also a 
portable steam engine, mules, materials, &c., which were in use for that purpose, 
on condition that the latter would pay him one thousand dollars——four hundred 
in cash, and the balance on credit,—and would assume the payment of liabilities 
of the former to third persons for the sum of six hundred and three dollars. 

It appears that the defendant has received from the Board of Trustees the sum 
of three hundred and eighty-five dollars ; and that he paid to the plaintiff the sum 
of three hundred and ten dollars in cash, and furnished his note for the sum of 
ninety dollars, to make up for the payment of the sum of four hundred dollars 
stipulated to be paid in cash. 

The defendant disposed of materials for purposes other than the erection of the 
college building, and was enjoined from disposing of the rest to the prejudice of 
the plaintiff, who then proceeded to have the latter portion sequestered. 
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The plaintiff notified the defendant to pay the debts or liabilities due to third 
persons ; but the same remains unpaid to the amount of $469 46. 

The exception filed in this cause sets up that the plaintiff has not placed the 
defendant in mora, and has not offered to restore the price received. 

With regard to the second objection, it may be at once observed, that, if the 
allegations of the petition be substantiated by the evidence, the plaintiff will be 
largely the creditor of the defendant. 

As it would, under the circumstances, require a liquidation between the par- 
ties, in order to ascertain their respective rights, it were doing a vain thing to 
compel the plaintiff to refund what he has received, before allowing him to insti- 
tute his action. 

The other objection is not tenable, under the distinct allegations of the peti- 
tion, that there was, on the part of the defendant, an active as well as a passive 
violation of the contract. 

The Code, it is true, says that a putting in default “is a prerequisite to the 
recovery of damages and of profits and fruits, or to the rescission of the con- 
tract”; C. C. 1906; but this rule is modified by the provisions of a subsequent 
Article, in cases of active violation of contract. Then, “ the creditor is under 
no obligation to put the debtor in default, in order to entitle him to his action.” 
C. C. 1926. The plaintiff has complied with his obligations, and, besides, has in 
vain notified the defendant to take up the liabilities due by the former to third 
persons. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and annulled ; and that this cause be remanded for further proceedings 
according to law, the defendant and appellee paying the costs of appeal. 





Mary Sumwerurn et al. v. A. Livineston et al. 


Where a marriage is null and void no community can ever exist between the parties to it. 

Where a party legally married, before the dissolution of such marriage, contracts another, the latter 
contract is absolutely null, and is not susceptible of confirmation or ratification whether express or 
implied. Nor is it necessary that a direct action be instituted for the purpose of setting it aside : its 
nullity may be demanded by way of exception or defence. 

In a suit for the settlement of the community, the surviving spouse may set up, for purposes of defence, 
the nullity of the marriage, arising from the fact that the deceased was at the time of the marriage, 
legally married to another person ; even though he was aware of her condition at the time of their 
marriage. A party cannot avail himself of his own turpitude as the basis of a demand ; yet he is 
not estopped when he resorts to it for purposes of defence. 

The admission by a defendant, in his original answer, that he married the deceased, will not estop him 
from amending his pleadings by alleging the absolute nullity of such a marriage. 

A marriage absolutely null may produce civil effects ; but this takes place by special provision of law, 
and only in favor of the party who has acted in good faith, and in favor of the children born of the 
marriage. The contract itself has in other respects no vitality. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J. 
Newton & Hail, for plaintiffs and appellants. W.H. Compton and Todd & 
Brigham, for defendants. 
Voorutks, J. This suit involves mainly a settlement of the community, which 
had existed between Aaron Livingston and his deceased wife, Martha F. Hinson. 
At the threshold of the investigation of this cause, our attention is arrested by 
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two bills of exception, taken by the counsel for the defendant, Livingston. Both 
of these relate to a ruling of the District Judge, with regard to the right of the 
surviving spouse to assail the validity of his marriage to the deceased. 

Application was made, on the defendants’ behalf, to amend the original answer, 
in order to enable him to aver and prove that, at the time of his marriage with 
the deceased, the latter was a married woman, and had on that occasion, been 
guilty of the offence of bigamy. 

It is evident, that the party has an interest in raising that issue; fov, if the 
marriage be null and void, no community ever existed between him and the de. 
ceased. C. C. 115 et seq. But his opponents contend that this question cannot 
be raised in the present form; and furthermore, that the defendant is estopped 
from availing himself of this plea. 

“ Persons legally married are, until a dissolution of marriage, incapable of con- 
tracting another, under the penalties established by the laws of this State.” 
C. C. 94. The nullity of such a contract, is absolute ; as it contravenes the policy 
of the law, and, besides, subjects the guilty party to a criminal prosecution. Such 
nullities are not even susceptible of confirmation or ratification, whether express 
or implied. C. C. 115, 2252. Nor is it necessary that a direct action be insti- 
tuted for the purpose of setting aside the contract : its nullity may be demanded 
by way of exception or defence. See the case of Domec v. Barjac and Lalande, 
ante page 342. 

It is true that, if the defendant was at the time aware of the condition of the 
deceased, and of her incapacity to enter into the bonds of matrimony, his course 
in marrying her was highly immoral and reprehensible. The record does not give 
any information on this subject ; but, at all events, although the party could not 
avail himself of his own turpitude as a basis for a demand, yet he is not estopped 
when he resorts to it for purposes of defence. See the case of S. C. Weaver v. 
C. E. Alter, 15 An. 

It is lastly contended, that, by the answer filed in this cause, the defendant, 
Livingston, is estopped from availing himself of the alleged radical defect of the 
marriage between himself and the deceased. 

The admission by the defendant, that he married the deceased, is not inconsis- 
tent with the allegation that, in so doing, the latter committed bigamy. No 
doubt, the parties entered into the bonds of matrimony ; but if one of them was 
at the time incapacitated by a previous marriage, the second contract, although 
clothed with the forms of law, was radically null and void. It is true, that such 
a contract may produce civil effects ; but this takes place by special provision of 
law, and only in favor of the party who acted in good faith, and in favor of the 
children born of the marriage. C. C. 120. But even then the contract itself has, 
in other respects, no vitality ; and, in legal parlance, the parties have never been 
married. 

This case must then be remanded, to allow the defendant to amend his plead- 
ings, for the purpose of alleging and proving the nullity of the marriage between 
himself and the deceased, Martha F. Hinson. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be reversed ; and that this case be remanded for further proceedings according to 
law, the plaintiffs paying the costs of appeal. 
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Vicxssurc, Sureverorr anv Texas Raitroap Company v. T. P. Haitron. 


Whenever the contest between the defendant and his warrantor puts at issue the defendant’s right to 
recover of the warrantor a sum exceeding three hundred dollars, although the demand of the plain- 
tiff and the actual demand in warranty be less than three hundred dollars, the Supreme Court will 
have jurisdiction over defendant’s demand against his warrantor. 

In the country parishes judgments are only signed at the end of the term; and orders of appeal 
granted between the time of rendition of the judgment and signing by the District Judge, are not pre- 
mature. 

In order to establish a valid contract, it should appear that the offer was not only seriously made, but 
accepted. 


PPEAL from the District Court of the Parish of Claiborne, Egan, J. 
J. W. Thomasson, for plaintiff. W. J. Stirling, for defendant. McGuire 
& Ray, for warrantor and appellant. 

Lanp, J. The defendant was sued for the sum of $281 25, the amount of cer- 
tain installments due on his subscription: to the stock of the railroad company. 
He confessed, in his answer to the petition, the plaintiff’s demand, and called in 
warranty Sack P. Gee, and prayed for judgment over against him for the amount 
admitted to be due the plaintiff. The ground of the call in warranty is, the 
alleged promise of Gee, who was acting as the agent of the company, to pay out 
the stocks, and take a transfer of the same to himself, at the time the subscrip- 
tion to the stock of the company was made by the defendant. 

There was judgment in favor of plaintiff, and judgment in favor of defendant 
over against the warrantor, who has alone appealed. 

The defendant has filed a motion to dismiss the appeal, on the following grounds, 
to-wit : 

lst. Because the amount in dispute does not exceed three hundred dollars. 

2d. Because the appeal was granted before the judgment had been signed in 
the lower court. 

As to the first ground, it appears that the defendant subscribed to the stock 
of the company, six hundred and twenty-five dollars, in shares of twenty-five dol- 
lars each, to be paid on calls to be made by the president and directors of the 
company ; and that this suit was instituted for the recovery of less than one-half 
of the amount of the defendant’s subscription to the stock of the company. The 
defendant’s call in warranty puts at issue his right to recover of Gee the whole 
amount of the stock subscription, that is to say, the sum of six hundred and 
twenty-five dollars, notwithstanding the demand in warranty is only for a part of 
it, to-wit, the sum of $281 25, the amount claimed by the plaintiffs. The contro- 
versy between the defendant and warrantor was thus made to cover an amount 
exceeding three hundred dollars, and was thereby brought within the jurisdiction 
of this court. See Williams v. Vance, 2 An. 909. 

As to the second ground for the dismissal of the appeal, it is only necessary to 
remark that, in the country, judgments are only signed at the end of the term, 
and that orders of appeal granted between the time of the renditicn and signing 
by the District Judge, are not premature. McGregor v. Barker, 12 An. 289. 

On the merits, we are of the opinion, that the evidence is insufficient to 
establish a valid contract between the defendant and Gee, which could have been 
enforced by an action at law. 
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There is no proof that the defendant accepted the offer of Gee, and acted on 
the faith of it, at the time of his subscription to the stock of the company ; nor 
is there proof of Gee’s acknowledgment of his legal liability to pay the amount 
of stock subscribed by the defendant, at any time subsequent to the subscription, 
As was said in the case of the plaintiffs against Terry, 13 An. 419, “ it should 
appear that the offer was not only seriously made, but accepted.” 

The judgment as between plaintiffs and defendant, we do not consider before 
us, On this appeal. 

It is, therefore, ordered, adjndged and decreed, that the judgment as hetween 
the defendant and the warrantor, Sack P. Gee, be reversed ; and it is now decreed, 
that there be judgment in favor of the warrantor, with costs in both courts. 
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James L. Jones v. ANDERSON FLEMING. 


The form of the contract or instrument by which a surety binds himself for the payment of the debt, 
in case the debtor should not himself satisfy it, does not affect the surety’s right to plead, in bar of 


the action against him, his discharge in consequence of a prolongation of the term of payment, with- 
out his consent. 

There is no distinction between the surety who has bound himself in solido with the debtor, and the 
surety who has not so expressly bound himself. 

The release of one of the principal debtors, by the surety, from all liability to himself as surety, ren- 
ders such debtor a competent witness for the surety. 

One witness is sufficient to prove the payment or extinguishment of an obligation exceeding in amount 
or value five hundred dollors, without the aid of coroborating circumstances, although his testimony 
per se, would not be sufficient to prove a contract not reduced to writing, for the payment of money 
not exceeding that amount. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J. 
McGuire & Ray, and W. A. Caperton, for plaintiff and appellant. Todd 
& Brigham, for defendant. 

Lanp, J. The defendant is sued as one of the makers of a joint and several 
promissory note payable to plaintiff or bearer. The note was signed by McKee 
& Brakefield, by Samuel Fleming and by the defendant, Anderson Fleming. 

The defence is, that the defendant signed the note as the surety of McKee & 
Brakefield, the principal debtors of the plaintiff; and that, since the maturity of 
the note, the plaintiff has prolonged the term of payment granted to the principal 
debtors, without his (defendant’s) consent, and thereby discharged his obligation 
as surety to pay the note. 

This defence is founded on Art. 3032 of the Civil Code, which declares, that 
the prolongation of the term granted to the principal debtor, without the consent 
of the surety, operates a discharge of the latter. And the evidence adduced to 
prove the alleged prolongation of the term of payment consists of the testimony 
of one of the principal debtors, taken under a commission, after he had been 
released from all liability by the defendant to himself, as surety on the note. 

To the defence thus made out, both on the law and the fact, the plaintiff ob- 
jects : 

First. That the defendant cannot avail himself of it, for the reason, he signed 


the note as a joint and several maker, and bound himself in solido with the other 
makers, for its payment. 
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Secondly. That if the principal debtor is not'‘an incompetent witness for the 
defendant, his surety, even after a release by the latter, his testimony is insuffi- 
cient in law, without the aid of corroborating circumstances to establish the 
alleged giving of time in the defendant’s answer. 

1st. The form of the contract or instrument by which a surety binds himself 
for the payment of the debt, in case the debtor should not himself satisfy it, does 
not affect the surety’s right to plead, in bar cf the action against him, his dis- 
charge, in consequence uf a prolongation of the term of payment without his 
consent. The phraseology of Art. 3032 is too general to admit of any exception ; 
and besides, comes after Art. 3014 of the Code, which treats of the surety’s obli- 
gation in solido with the principal debtor,—and no distinction is made by the 
former Article between the surety who has bound himself in sobido with the 
debtor, and the surety who has not so expressly bound himself. 

2dly. The release rendered the debtor a competent witness for the defendant, 
because, by virtue of the release, the debtor ceased to have any interest in the 
event of the suit pending between the parties. One witness is sufficient to prove 
the payment or extinguishment of an obligation exceeding in amount or value 
five hundred dollars, without the aid of corroborating circumstances, although 
his testimony per se would not be sufficient to prove a contract not reduced to 
writing, for the payment of money exceeding that amount. See Parmer v. Dison, 
2 An. 536. 

There is nothing in the record to impeach the testimony of the debtor, and 
consequently, nothing to destroy the credibility to which his testimony is 
- entitled. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 





Vickssurc, Sareveport AND Texas Rartroap Company v. N. R. Hemp- 
KIN et al. 


The decision in the case cf Nouvel vy. Armant, 12 An. 72, affirmed, to the effect that, where the appeal 
bond was insufficient at the time the appeal was brought up, the substitution of a new bond cannot 
cure the defect. 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J. 
Morrison & Purvis, and McGuire & Ray, for plaintiff and appellant. S. 
L. Slack, for defendants. 

Merrick, C. J. There is a motion in this case to dismiss the appeal, which 
must prevail. The order of the Judge allowed a devolutive appeal, on giving 
bond in the sum of two hundred dollars. 

The bond given was in the sum of one hundred dollars. The appellants offer ° 
to substitute a new bond in this court. 

The case of Nouvet, syndic, v. Armant, seems to be decisive on this motion. 
The bond being defective at the time the appeal was brought up, cannot be cured 
by the substitution of a new bond in this court. 12 An. 72. 

It is, therefore, ordered, adjudged and decreed, that the appeal in this case be 
dismissed, at the costs of the appellant. 
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Wuutam Prataer v. A. J. Boro, Sheriff. 


Where it is shown that a party depends entirely upon his trade as a printer and editor for means of 
support, his printing press and materials necessary for the exercise of his trade are exempt from 
seizure under Art. 644 C. P. 

The tools and instruments, exempted from seizure by law, must be necessary and not merely convenient 
for the exercise of the trade by which the debtor gains a living. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J. 
D.C. Morgan, and John T. Ludeling, for plaintiff and appellant. Mor- 
rison & Purvis, for defendant. 

Voorutss, J. The plaintiff has enjoined the execution of a judgment ren- 
dered against him in favor of the appellees, Byrne, Vance & Co. He contends 
that, under Art. 644 of the Code of Practice, the Sheriff proceeded illegally to 
seize his printing press and materials. 

The evidence shows that Prather is a printer by trade ; that he is the owner 
and editor of a paper called the Morehouse Advocate ; that he himself, with the 
assistance of two workmen, does the printing in the establishment ; and that his 
circumstances are such, that itis with the means derived from this source that he 
gains a living. The press and materials are stated to be worth about the sum of 
eight hundred ‘dollars. 

The law exempts from seizure “the tools and instruments necessary for the 
exercise of the trade by which he (the debtor) gains a living.” C. P. 644. In 
construing this text, the courts have held that the books of professional men were 
exempt from seizure ; and so, of the commercial books and counting-house furni- 
ture of a merchant, and of iron chests found in the counting-house, in which are 
kept the books and papers. Lambeth v. Milton, 2 R.81; Farmer’s Bank v. 
Franklin, 1 An. 393; Harrison & Co. v. W. W. Mitchell et als., 13 An. 260. 

In the case of Hanna v. Bry, it was held that a doctor’s horse could not be 
fairly comprehended under the denomination of tools and instruments necessary 
for the exercise of his profession. “ His surgical instruments, said the court, 
those for the preparation of medicines usually employed by country practitioners, 
and possibly, under the dictum in Milton’s case, 2 R. 81, his medical library, are 
protected by the Code. But we cannot go further, and treat as tools and instru- 
ments of his profession all other things that contribute to its convenient exer- 
cise.” 5 An. 655. 

In the case at bar, the exemption from seizure finds its application; for the 
materials levied upon are, not merely convenient, but necessary to carry on the 
debtor’s trade,—they ate his indispensable tools and instruments. And as this is 
the only means by which he gains a living, and is enabled to sustain himself and 
family, and as these materials are the implements of the trade, which he carries 
on with his manual labor, they become, under the Article of the Code, exempt 
from seizure. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and that there be judgment in favor of the plaintiff and 
appellant, perpetuating the injunction sued out in this case, the defendants and 
appellees paying the costs of both courts. 
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W. S. Grayson v. Exitsua Waattey, Administrator. 


A contract to run a horse race is not prohibited by law, and money lost on such a race may be recov 
ered by action in the courts. But such a contracts, although permitted, are regarded with suspicion 
by the law, and the Judge is authorized to reject the entire demand, when the same appears to him 
excessive. ' 

The obligation arising out of a contract to run a horse race, is hereditable between the heirs of the con- 
tracting parties. 

In all aleatory contracts permitted by our law, under Art, 2952 of the Civil Code, the personal qualities 
of the contracting parties must, more or Jess, form a material part of the motive to the contract, and 
the contract is not therefore asignable by one of the parties, without the consent of the other. 


PPEAL from the District Court of the Parish of Franklin, Mayo, J. 
Morrison & Purvis, and Harper & Whyte, for plaintiff and appellant. C. E. 
Ramage, and T. S. & J. H. Crawford, for defendant. 

Lanp, J. The facts of this case, as stated by the District Judge, are as fol- 
lows : 

Jordan W. Whatley, now deceased, and J. S. Reed, made a bet of five hundred 
dollars on the result of a horse race to be run at a future day. Each executed 
his promissory note in favor of the other, for five hundred dollars, as a forfeit in 
case cither failed to fulfill his part of the contract. These notes were placed in 
the hands of a stake holder. Jordan W. Whatley soon after died, and Reed being 
desirous of drawing the bet, with that view applied to the relatives of Whatley, 
and among others to Elisha Whatley, the present defendant. A time was agreed 
upon for meeting the stake-holder and withdrawing the notes put up as a forfeit ; 
but, for some reason not disclosed, this was never done. Ten or twelve days be- 
fore the time fixed for the race, J. S. Reed sold his interest in, and incidental to 
the race, to the plaintiff, Grayson, for the price of fifty dollars. 

On the day fixed for the race, Reed and Grayson appeared on the course, with 
the horse Reed was to have run. The horse was then run over the course the 
specified distance of six hundred yards by Grayson, and as no person appeared 
representing Jordan W. Whatley, the stake-holder delivered over the note he had 
executed, as a forfeit, to Grayson, who claimed it, as the assignee of Reed. 

On these facts, the District Judge rendered a judgment in favor of the plaintiff 
for fifty dollars, from which he has appealed, and urges in this court his right to 
a judgment for the full amount of the note. 

The defendant is likewise dissatisfied with the judgment, and in his answer to 
the appeal has prayed for its amendment and the rejection of the plaintiff’s entire 
demand. 

It is true, that a contract to run a horse race is not prohibited by law, and 
that money lost on a race may be recovered by action in the courts. But such 
contracts, although permitted, are regarded with suspicion by the law, and the 
Judge is authorized to reject the entire demand, when the same appears to him 
excessive. CO, C. 2952. 

The defendant contends in his pleadings, that the plaintiff has no right of ac- 
tion, for the reason, that the obligation arising out of the contract to run the 
horse race was strictly personal in its nature, and does not bind the heirs or legal 
representatives of the obligor, for its performance, This position is not, perhaps, 
sustainable on legal principles, so far as it denies the obligation of such a con-~ 
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tract, to be heritable as between the heirs of the contracting parties. But it is 
the opinion of the court, that the obligation to run a horse race, is a personal 
obligation, in a sense different from the technical signification of the term, that ig 
to say, that the obligation to run a horse race is so far personal to the contract. 
ing parties, that it caunot be transferred or assigned to a third person, by one of 
them, without the consent of the other. 

In all aleatory contracts, permitted by our law, under Article 2952 of the Civil 
Code, the personal qualities of the contracting parties must, more or less, form a 
material part of the motive te the contract, and for this reason, the contract is 
not assignable by one of the partics, without the consent of the other. 

In the case before us, there is nothing to show that Jordan W. Whatley con. 
sented to the assignment made to the plaintiff, Grayson, by Reed, the contracting 
party. On the contrary, the assignment was made after J. W. Whatley’s death, 
and for the consideration of fifty dollars only, when it was evident that the race 
would not, in fact, be run at all. 

For the reasons stated, it is ordered, adjudged and decreed, that the judgment 
of the lower court be reversed ; and it is now ordered, adjudged and decreed, that 
there be judgment in favor of the defendant, with costs in both courts. 


OOS OOOO eee ee ee ess 


Staventer & Crossy v. Miuurne, Sheriff, et als. 


~The debtor has the right to declare, when he makes a payment, what debt he intends to discharge ; 


and if he does not make the imputation of payment, the law makes it for him, and declares that the 
payment must be imputed to the debt, which it was most to the interest of the debtor to discharge, 
cf those debts equally due, otherwise to the debt which has fallen due, though less burdensome 
than those which have not yet fallen due. 

The imputation, when made by the creditor, must be accepted by the debtor, to be binding on him. 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J. 
McGuire & Ray, for plaintiffs and appellants. W. J. Q. Baker, for defen- 
dants. 

Lanp, J. This is a third opposition, in which the plaintiffs claim to be paid 
by preference out of the proceeds of the sale of a tract of land scized and sold 
by the Sheriff. 

The alleged ground of the preference is, that plaintiffs are creditors of the 
debtor, by virtue of the transfer of a judgment older in date and in registry than 
the judgments of the seizing creditors, and that the land seized is the only 
property of the debtor on which their judgment can operate as a judicial mort- 
gare. 

The defence made by the seizing creditors to the third oppesition is, that the 
judgment or which it is founded has been paid and extingnished by the debtor. 

It appears that the plaintiffs, or third opponents, were merchants with whom 
the debtor, Evans, was dealing, and with whom he had running accounts from 
year to year. And that after the date and registry of the judgments of the seizing 
creditors, the debtor made payments to the plaintiffs, (to an amount exceeding 
the judgment on which they now claim a priority of mortgage,) after the date of 
the transfer of the judgment to them ; but, that the payments were made without 
any imputation by the debtor. 
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The debtor has the right to declare, when he makes a payment, what cebt he 
intends to discharge ; and if the debtor does not make the imputation of pay- 
ment, the law makes it for him, and declares that the payment must be imputed 
to the debt which the debtor had at the time most interest in discharging, of 
those equally due, otherwise to the debt which has fallen due, though less burden- 
some than those which are not yet payable. C. U. 2195, 2162. 

The imputation, when made by the creditor, must be assented to by the debtor, 
in order to be binding on the latter. C. C. 2161. The imputation made by the 
creditor, in this case, to the accounts due him, cannot be considered as binding 
on the debtor, for the reason, that the creditor declared to him “ that his whole 
debt had been assumed by a third party, and that he did not look to him for any 
debt.” This declaration was made, it seems, before the payment by the third 
party, and before the accounts were rendered, and the debtor cannot be con- 
sidered, under these circumstances, as assenting to the imputation, when he sup- 
posed that he had no interest in making it. The payment must, therefore, be 
considered as having been imputed by operation of Jaw to the judgment, which 
was thereby extinguished. 

For the reasons stated, it is ordered, adjudged and decreed, that the judgment 
of the lower court be affirmed, with costs. 

Note. There is no evidence that the imputation of payment was with the 
assent, or upon an agreement with the “third party” who had assumed the pay- 
ment of the debts. 





Hetrs or McCarty v. Exvizaseta McCaw. 


Decision in the case of Stewart v. S'ewart et al.. 13th An. 398, reaffirmed to the effect that, under the 
Act of 1852, entitled ‘* An Act to provide a homestead for the widow and children of ceceased per- 
sons,’’ if the widow and children had collectively the sum of $1000 ; belonging to all or either of 
them, nothing could be withdrawn from the estate, even should it happen that the wicow or one 
minor heir was in necessitous circumstances and did not possess $1000. 


PPEAL from the District Court of the Parish of Caddo, Jones, J. 
Weems & Heath, for plaintiffs. L. M. Nutt, for defendant and appellant. 

Voorntes, J. It is conceded by appellant’s counsel, that the judgment of the 
District Court in this cause is in accordance with the ruling in the case of Stew- 
art v. Stewart et als.,13 An. 398. 

That case involved tke construction of a statute of the State approved March 
17th, 1852. entitled “An Act to provide a homestead for the widow and children 
of deceased persons.” Sess. Acts, p. 171. It was decided that, if the widow and 
children had collectively the sum of $1000 belonging to all or either of them, 
nothing could be withdrawn from the estate, even should it happen that the 
widow, or “ne minor heir, was in necessitous circumstances, and did not possess 
$1000. Upon that occasion, we stated that there was much obscurity in the 
statute ; but that we could not come to any other conclusion. 

We see no reason why this decision should be disturbed, 
Judgment affirmed. 
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Tuomas Corse v. ALLEN W. Eppins, Administrator. 


Although a witness testifies that he has no interest in the suit, yet, if it appears by his examination on 
the voir dire, that he had an interest, he cannot be heard as a witness. 

Claims for services as an overseer are governed by the prescription of three years. 

The prescription in this case runs against minors, reserving, however, to them, their recourse against 
their tutors or curators. 

Where a party ’s services were employed on the express promise that he was to inherit a portion of 
the estate of his employer—Held : That prescription was suspended in favor of the employee, until 
the death of his employer. 


PPEAL from the District Court of the Parish of Franklin, Mayo, J. 
tA =6T. S. & J. H. Crawford, for plaintiff. McGuire & Ray, for defendant and 
appellant. 

Voorutes, J. The plaintiff sues for the value of services rendered by him, as 
a laborer and overseer, on the plantation of Benjamin Hashberger, since deceased, 
for the whole time intervening between the years 1846 and 1857. 

The defence was a general denial. 

Judgment being rendered in the District Court in favor of the plaintiff, the 
defendant,—the administrator of the estate of B. Hashierger, deceased,—took an 
appeal, and filed, in this court, the plea of one and three years’ prescription. 

The evidence justifies the estimate of the plaintiff’s services as fixed by the 
Judge. The only remaining question is, whether the claim be prescribed. 

A bill of exceptions, taken by the defendant to a ruling of the court a qua, thust, 
however, be previously noticed. The District Judge held that, although a wit- 
ness testified that he had no interest in the suit, yet, if it appeared by his exami- 
nation on the voir dire, that he had an interest, he could not be heard as a wit- 
ness. This ruling is undoubtedly correct. 1 N.S. 709; 6 N.S.515; 2 An. 
584; 13 La. 488. 

With regard to the question of prescription, it will appear that the claims are 
prescribed, unless prescription has been suspended or interrupted. More than 
three years had elapsed since the rendition of the services, and before the institu- 
tion of the present action. C. C. 3499, 3503. 

The plaintiff, it is true, was a minor until but recently. But the Code provides 
that the above mentioned prescriptions run against minors, “ reserving, however, 
to them, their recourse against their tutors or curators.” ©. C. 3506. 

The plaintiff, nevertheless, is entitled to relief upon another ground. 

It is shown that, heretofore, he has been devoting all his time and industry for 
the benefit of his employers; that, dissatisfied with his situation, he once left 
them, but was induced to return on the express promise that he was to inherit 
one-half of the estate of his employers; and that B. Hashberger has departed 
this world, without making provision for the plaintiff. The ruling in the case of 
Nimmo v. Walker, Ex’r, 14 An. 581, finds its application here; and we now 
hold, that prescription was suspended in favor of the plaintiff until the death of 
Hashber ger. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 
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M. E. Cox, Administrator, v. W. C. Braptey, Administrator. 


Where an appeal has been brought up informally as to one appellant, but he has been made an appel- 
lee by his co-appellant, the appeal will not be dismissed. 

Where an administrator ’s bond has been lost, and its existence and genuineness fully established, and 
it is shown that the administrator, who gave the bond, was the clerk of the court, and as such the 
legal custodian of the bond—Held : That it is not necessary, in such a case, to advertise its loss, as 
required by Art. 2259 of the Civil Code. 

In a proceeding in garnishment against an absentee, the citation should be affixed to the court-house 
door, in conformity with Art. 254 C. P., and not merely served on the curator ad hoc ; and in such a 
case, the party seeking to detain the property of the absent debtor in the hands cf the garnishee 
must give bond, as required by Art. 245 C. P. 


PPEAL from the District Court of the Parish of Franklin, Mayo, J. 
M. A. Jones and J. 8. Crawford, for plaintiff. 7. O. Benton, for defendant 
and appellant. 

Voorntes, J. The appeal, with regard to the appellant, Isaac Wiggins, ad- 
ministrator, was brought up informally, inasmuch as it was made returnable at 
the last regular term of the court, in the year 1858, but was brought up only at 
this term. The other appellant has, however, made him an appellee; and as all 
the parties interested in the result are properly before us, the motion to dismiss 
presented by the plaintiff and appellee cannot prevail. 

The appellants were sued on their bond, as sureties of Calvin J. Bradley, for- 
mer gdministrator of Augustus H. Bradley, deceased. The plaintiff was appointed 
administrator of this estate, and then obtained a judgment against his predeces- 
sor for the sum of $2,156 56, besides interest. Having exhausted the legal reme- 
dies against the principal debtor, the plaintiff sued the sureties to recover from 
them the amount of the judgment. 

The defendant, Isaac Wiggins, administrator, filed a general denial; but the 
record does not show that an answer was filed by Wm. C. Bradley. We will, 
however, notice the points submitted in counsel's briefs, as a defence to the plain- 
tiff’s action. 

It is contended, in the first place, that there is no evidence in the record, 
establishing the claim set up. The judgment rendered against the principal 
debtor is prima facie evidence against the sureties; besides, all the mortuary 
proceedings of the estate of A. H. Bradley, deceased, were introduced in evi- 
dence. 

But it is contended that, inasmuch as the bond was not produced, owing to its 

_loss or destruction, it was the duty of the plaintiff to have taken the oath and 
proven the advertisements mentioned in Articles 2258 and 2259 of the Civil 
Code. 

The evidence shows, that the former administrator was the deputy clerk in that 
court ; that he had the custody of all the papers in that office ; that he filled all 
the ministerial duties of the clerk ; that he had the absolute control over the pa- 
pers of the estate, of which he was the administrator ; that when he left the office, 
the bond was not in the papers, and that after diligent search, the bond could not 
be found. The genuineness of this document is shown, and its disappearance 
accounted for. Were we to decide that the Articles 2258 and 2259 C. C. are 
applicable to the case of an administrator’s bond, yet, in the present case, the 
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evidence is so direct, that, under the very terms of the Article, it need not be 
supported by the oath of the party. With regard to the advertisement in the 
papers, how could it be expected that the loss of the bond, if lost it was, required 
publication, as the custodian was the principal debtor? It were a vain formality, 
under these circumstances, on the part of the present administrator, to advertise 
the loss of the bond in question. 

The objection, that the defendant, W. C. Bradley, was not properly before the 
court, because there was no seizure by the Sheriff to support the attachment, is 
fully answered by the fact of the garnishees’ acknowledgment of indebtedness, 
12 An. 846, E. P. Dwight v. Drury, Mason et als. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 


Same caseE—Own a ReE-HEARING. 


Merrick, C. J. A re-hearing was granted in this case as to W. C. Bradley, 
who was represented by a curator ad hoc. 

It is contended that he is not before the court, never having been either per- 
sonally cited, nor according to the rules prescribed under the head Attachment, 
in the case of absentees. 

Plaintiff in his petition alleges, that W. C. Bradley is an absentee, and prays 
that a curator ad hoc be appointed to represent him, and that plaintiff have judg- 
ment against certain persons, debtors of Bradley, cited as garnishees. 

The petition was not accompanied by an affidavit; no order of the courtywas 
made; no bond was given, and no attachment issued. 

The garnishees were cited to answer the petition, and petition and citation 
were served upon the curator ad hoc in the ordinary way. 

It appears to us, that W. C. Bradley has not been properly cited. 

The proceeding being intended to be in garnishment as against an absentee, 
among other things, the citation ought to have been affixed to the door of the 
court-house, in conformity to Art. 254 C. P., and not merely served upon the 
curator ad hoc. 

Moreover, the party seeking to detain the property of the defendant in the 
hands of the garnishees, to answer his demand, ought to have given bond, as 
required by the Code of Practice, Art. 245. 

The supposed debtor may suffer as much damage by the detention of his money 
in the hands of a garnishee, as by the seizure of a slave or any other piece of 
property. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
heretofore pronounced by us remain undisturbed, so far as the same affirms the 

judgment against Isaac Wiggins, as administrator of the succession of John R. 
Nugent, deceased ; but that, as to the said defendant, Wm. C. Bradley, and said 
garnishees, H. D. Yarborough and D. McLaugiiin, said judgment be set aside, 
and the judgment of the lower court be avoided and reversed as to them ; and it 
is further ordered, that there be judgment in favor of said defendant, Bradley, 
and said garnishees, Yarborough and McLaughlin, as in case of nonsuit, and that 
they recover against the plaintiff their costs in the lower court; the costs of the 
appeal to be paid one-half by the plaintiff, and the other half by the defendant, 
M. E. Cox, administrator. 
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Ross & Appison v. D. M. Prircnarp, Sheriff, et al. 


. 


The effect as regards creditors, of a judgment annulling a sale made by their debtor as fraudulent is the 
same, whether pronounced in a direct revocatory action, or in an injunction suit arising out of the 
seizure of the property by one of the creditors. 

If no objection is made to the form of proceeding, the sale may be declared fraudulent in one form as 
well as the other. 

Where a creditor has treated with the transferree of his debtor ’s property, as the real owner, he will 
be estopped from contesting the validity of the sale. 


PPEAL from the District Court of the Parish of Catahoula, Mayo, J. 
A Cuny & Hawkins, for plaintiffs. Smith & Spencer, for defendants and ap- 
pellants. 

Merrick, C. J. The controversy in this case grows out of the proposed dis- 
tribution of the proceeds of a tract of land sold at Sheriff sale. 

It appears that the judgment debtor, Henry Evans, in January 26, 1858, prior 
to the rendition of the judgments against him, transferred certain real estate to 
Thomas D. Evans, for the price of $6000, on a credit of one and two years. 

In the month of May following, the plaintiffs, Ross & Addison, and the defen- 
dants, Taylor & Raddin, obtained judgments against Henry Evans. 

Ross & Addison’s judgment was recorded on the 14th, and Taylor & Raddin’s 
on the 20th of the same month. 

Taylor & Raddin and some other judgment creditors disregarded said sale 
from Henry to T. D. Evans, so far as to seize the property. 

Thomas D. Evans enjoined the sale. On the issue formed on the injunction, 
the sale was declared simulated and, fraudulent by the decree of the court. 

Whilst the controversy was pending between Taylor & Raddin and the other 
seizing creditors, Ross, surviving partner of his firm, took a mortgage from 7. D. 
Evans, who had assumed the debt, and bound himself en solido with Henry Evans 
for the same. 

The instrument also recited, that the validity aud legality of said transfer was 
in litigation, and stipulated, in the event said transfer should be set aside before 
the 1st of January, 1860, and the whole or any part of said debt remained un- 
paid, that then this mortgage should be good against Henry Evans. It was fur- 
ther stipulated, that “ the duration of this mortgage shall expire on the first day: 
of January, 1860”; that Ross & Addison’s execution should be returned and 
released, and that “all further legal proceedings against said property, so far as 
said debt aforesaid is concerned, shall be suspended until said first day of Janu- 
ary, 1860.” 

After the dissolution of the injunction in the controversy with the other credit- 
ors, and on the day of sale, Ross d& Addison placed an execution in the hands of 
ihe Sheriff, and the present proceeding is to compel the Sheriff to pay over the 
proceeds to them, as having the oldest judicial mortgage against Henry Evans. 

The District Judge being of the opinion that, inasmuch as the sale was not 
declared simulated and fraudulent in a direct action, the property must be con- 
sidered as subject to the judicial mortgages of Henry Evans, and distributed 
accordingly. 

Whether there be any distinction between the fraudulent and simulated sale, as 
to their effects when avoided by creditors, we do not think important to decide. 
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But it does not seem that there exists that difference between the direct reyo: 

Percuarn _ catory action, by regular suit, and the same demand by way of reconvention, in 
answer to the injunction, where the sale is claimed to be fraudulent. The issue 
‘is the same, although made up in different modes; if no objection be made, the 
sale may be declared fraudulent in one form as well as the other, and the conse- 
quences of the decree, when rendered, ought to be the same. 

Among the seizing creditors, if the sale were declared fraudulent, the proceeds 
ought to be distributed pro rata, and this is the consequence of the argument 
urged by defendant’s counsel before this court. See 16 La. 144. 

But the plaintiffs are estopped from contesting the reality of the sale from 
Henry Evans to T. D. Evans. They have treated with the latter as owner, and 
taken a stipulation from him as surety in solido, and a mortgage to secure the 
debt. He is, therefore, their author as to such mortgage, and they have pro- 
longed the period of payment. 

Now, suppose the executions of Taylor & Raddin and others had been returned, 
could Ross & Addison legally have issued execution either before the 1st of Jan- 
uary, 1860, or afterwards, against Henry Evans, and seized this property of 
T. D. Evans? It is clear they could not, and that they would be driven to their 
conventional mortgage. How, then, can they avail themselves of a sale made 
upon the execution of other parties, when they could not legally execute the same 
property on the execution which they issued in their own names. They cannot 4 
hold Thos. D. Evans bound in solido as surety, and deny his ownership of the 
property. 

The dismissal of plaintiff’s suit will leave the distribution among the other 
seizing creditors open. : 
It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed, and that plaintiffs’ demand be 

rejected, and that they pay the costs in both courts. 
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E. S. Viren v. Ropert N. Dawson. 


Where a physician purchased a slave, whom he had examined, some time previous to the purchase, 
for other parties, and had pronounced diseased, and it was shown that since the purchase he had 
treated the slave, and had declared that the disease was the same with which he was afflicted be- 
fore—Held : That under such circumstances, where the slave died, the speculative opinions of phy- 
sicians who had never seen the negro, were insufficient to establish that he died of any other disease, 
of which the purchaser was ignorant. 


PPEAL from the District Court of the Parish of Franklin, Mayo, J. 
T. S. Crawford, for plaintiff. M. A. Jones, for defendant and appellant. 

Merrick, C. J. This suit has been brought upon a promissory note. 

The defence to the action is, that the note was given as the price of a female 
slave, who was afflicted with a redhibitory disease at the date of the sale, and that 
said slave died in consequence of said disease. The case was tried by a jury, who 
found for the plaintiff, and after an unsuccessful motion for a new trial, the defen- 
dant has appealed. 

In a case of this kind, where the record contains evidence sufficient to maintain 
the verdict, we feel constrained to give effect to the same, although there may be 
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selected from the vicinage because of their knowledge of the witnesses, who testify 
before them. 

In this case we find sufficient proof in the record to establish the fact that the 
negress was diseased at the time of the sale, and that the defendant, who was a 
physician, was requested by the vendor and some other persons who were in 
treaty for the slave previous to his own purchase, to examine her to ascertain the 
state of her healih, and he reported her to be diseased. After he purchased her, 
he treated the slave as a physician, and in some of his conversations he pro- 
nounced the disease to be the same which he had reported when he examined her 
for other parties who were desirous of purchasing her. 

Under this state of facts, the jury, (if they believed the witnesses,) very pro- 
perly concluded that the speculative opinions of physicians who never saw the 
slave, were insufficient to establish the fact that she died of some other disease of 
which the defendant was ignorant. C. C. 2497. 

This view is decisive of the controversy ; for Phillips, the transferror, might 
have recovered upon the note. 

Judgment affirmed. 


Wa. Berry v. R. M. Gavpy. 


Where a party has removed from one parish into another, and has acted in the latter parish in such 
a manner as to manifest sufficiently his intention to change his domicil, but has not made a formal 
declaration to that effect, if a year has not elapsed since his removal, it is pam with a party 
desiring to sue him to bring the suit in either parish. 

If a person wishes to protect himself from being sued in the parish from which he removes, he should 
make an express declaration of his intention to change his domicil. 


PPEAL from the District Court of the Parish of Claiborne, Egan, J. 
Drew & Kilpatrick, for plaintiff. John Young, for defendant and appel- 
lant. 

Voorntks, J. The only question presented for adjudication in this cause, is 
whether the defendant, who had removed from the parish of Claiborne to that of 
Bienville, could be sued at his former domicil. 

Not a year had elapsed since his removal ; but the defendant had done, in the 
latter parish, acts which manifested sufficiently his intention to change his domi- 
cil. He had not, however, made a formal declaration to that effect. 

It was consequently optional with the plaintiff to bring suit in either parish ; 
the Articles of the Code of Practice 167 and 168 are clear upon this point. If 
the party defendant wished to protect himself from being sued in the parish of 
Claiborne, he should have made an express declaration, as prescribed by law. 
C. C. 44. 

Judgment affirmed. 
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Davip Impopen v. J. G. Ricwarpson. 


Where an objection was made to the introduction in evidence of certain depositions, upon the ground 
that they were not reduced to writing by the Justice of the Peace before whom they were taken, 
and that the proces verbal of the magistrate did not state by whom they were reduced to writing—Held: 
That the presumption of law is, that the magistrate did his duty, and that the answers were written 
either by himself or by a person not interested in the event of the suit, and that the burden of proof 
was on the party objecting to rebut this presumption. 

The action of mandate arises ex contractu, and is only prescribed by ten years. 

An attorney in fact is bound to discharge the functions of his procuration, so long as he continues to 

hold it, and is responsible to his principal for the damages that may result from the non-performance 

of his duty. He is responsible, not only for his unfaithfulness, but also for his fault or neglect. 


PPEAL from the District Court of the Parish Ouachita, Richardson, J. 
Thomas O. Benton, for plaintiff. R. Ray, for defendant and appellant. 

Lanp, J. The plaintiff alleges, that he specially employed the defendant, a 
General Land Agent, residing at Monroe, and engaged in entering swamp and 
overflowed lands at Baton Rouge, to enter a certain tract or parcel of land par- 
ticularly described in the defendant’s receipt to him, for the money furnished for 
that purpose. 

That the defendant, for a long time, induced him to believe, that the land had 
been entered in his’ name, and for his use and benefit. That in the year 1857, 
some three years after he had employed the defendant te make the entry, and had 
paid him the money for that purpose, he was informed that the defendant had 
totally failed to enter the land, in pursuance of his express undertaking and agree- 
ment, and that the land had been entered in the preceding year of 1856, by a 
third party. 

The plaintiff further alleges, that by the neglect of the defendant, as his attor- 
ney in fact, to enter the land, he has sustained damages to the amount of two 
thousand dollars, at least. 

That he could have secured a title to the land himself, or through the agency 
of others; but that he trusted entirely to the fidelity of the defendant, as his 
agent, in entering the land for his use and benefit. And that he could have sold 
the land for more than the amount of damages claimed in this suit. 

Upon these allegations, the plaintiff prays judgment against the defendant for 
the amount of the purchase money, to-wit, $225, with interest from the 4th of 
January, 1853, and for $2000 damages occasioned by the defendant’s negligence 
and breach of duty in the premises. 

Our attention is first called to a bill of exceptions taken on the trial below by 
the defendant’s counsel, to the introduction in evidence of certain depositions 
which had been taken under a commission by a Justice of the Peace. 

The objections were : first, that the answers of the witnesses to the interroga- 
tories and cross-interrogatories were not reduced to writing by the Justice of the 
Peace ; and, secondly, that the proces-verbal annexed to the answers of the wit- 
nesses does not state by whom they were reduced to writing. 

The proces-verbal of the magistrate states that the answers of the witnesses to 
the interrogatories were reduced to writing in his presence, but does not state by 
whom. The presumption of law is, that the magistrate did his duty, and that 
the answers were written cither by himself or by a person not interested in the 
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event of the suit. ‘The burden of proof was on the defendant, to rebut this pre- 
sumption. RICHARDSON. 
The defendant has filed in this court the plea of prescription of one year to the 
plaintiffs’ action. 
The action is not ex delicto, but ex contractu—the action of mandate, and is 
only prescribed by ten years. 15 An. 145. The failure of the defendant to enter 
the land was not the breach of any official duty, nor was it a quasi-offence, but 
the breach of his contract of mandate entered into with the plaintiff for the per- 
formance of that duty ; and for this breach of his contract he is liable in damages 
to the plaintiff. 
The attorney in fact is bound to discharge the functions of his procuration, so 
long as he continues to hold it, and is responsible to his principal for the damages 
that may result from the non-performance of his duty. He is responsible, not 
only for his unfaithfulness, but also for his fault or neglect. C. C. 2971, 2972. 
The judgment is against the defendant, for the amount of money furnished by 
‘the plaintiff to enter the land, and interest thereon from the date of its receipt, 
and for thirteen hundred dollars damages. This judgment, we think, is sustained 
by the law and the evidence. 
It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 
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Manata Wituiams v. Witiuiam G. Sprinerrerp. 


Where a suit was brought by a surviving wife, to recover a slave, upon the ground that the title of her « 
deceased husband, under whose succession the defendant claimed the slave, was invalid, since such 
slave, being her separate property, was sold by herself and husband to an interposed person, from 
whom he was the same day acquired by her husband—Heéeld : That whether it be regarded as a sale 
to an interposed person, or not, the sale was ratified when the administrator of her deceased husband’s 
succession filed his account and carried the price of the slave into the same, and the plaintiff claimed 
in his succession her marital fourth in the price of this slave. 


PPEAL from the District Court of the Parish of Bossier, Egan, J. 
J. D. Watkins, plaintiff and appellant. George Williamson, for defendant. 

Merrick, C.J. This suit is brought to recover a slave named Abram, of the 
value of one thousand six hundred dollars. 

Robert J. B. Lowry, under whose succession defendant claims, had a title ap- 
parently valid. Plaintiff attacks that title on the ground that it was made by 
herself and husband to an interposed person from whom it was the same day ac- 
quired by her husband. It seems that the slave and other property had been 
bought by her at the probate sale of her former husband's succession, and had 
been sold to the administrator of that succession, who thus became responsible for 
the price to the estate, and that thereupon he sold the property on time to Lowry 
and his wife, the plaintiff, or in other words, to Lowry. 

If the administrator accounted for the price to the succession in good faith, it 
is difficult to see on what pretence it can be held that Owen Holmes Magee, such 
administrator, was a person interposed, although he subsequently sold the property 
to plaintiff’s husband on time. However this may be, the sale was ratified when 
the administrator of her last husband’s succession filed his account and carried 
the price of Abram into the same, and the plaintiff opposed the vouchers proposed 
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to be allowed, and claimed the marital fourth of the succession of Lowry, as it 

Srmixermip. then stood, without objecting to the price of said slave being so carried into the 
account. If the slave Abram were her separate property, she ought not to have 
claimed of Lowry’s succession her marital fourth in his price. 

Judgment affirmed. 














































Frettson & SrepHenson v. McDonatp & Coon. 


It is sufficient for a party sued on a promissory note, to obtain a trial by jury, to swear that all the 
allegations in his answer are true, where want or failure of consideration are substantially set forth 
in the answer. 


PPEAL from the District Court of the Parish of Ouachita, Richardson, J. 
Newton & Hall, and John T. Ludeling, for plaintiffs. Todd & Brigham,” 
Morrison & Purvis, McGuire & Ray, and Mathews & McFee, for defendants and 
appellants. 

Voorutss, J. The defendants are sued upon four promissory notes, executed 
by them in favor of one James Vaughan, and endorsed by the latter. 

The defence is : want of consideration for a large portion of the demand ; dam- 
ages incurred by the vices existing in the title to the property for which these 
notes were given; danger of eviction to the defendant ; and lastly, a plea in com- 
pensation for a small amount. The answer concludes by a prayer for trial by 
jury, supported by the defendants’ oath : “ that the consideration of the notes 
sued on has failed, as set forth in the petition; that the claim in reconvention 

*herein set up is correct ; and further, that all the allegations in the said answer 
are true.” 

Although the defendants do not, in the words of the statute, swear specifically 
“ that they expect to prove that the notes were obtained through fraud or error, or 
want or failure of consideration,” yet they have sworn to the truth of all the alle- 
gations of the answer, in which the want or failure of consideration are substan- 
tially set forth. The oath, as regards the reconventional demand, is in the words 
of the statute ; and, although the plaintiff might be willing to allow this claim, 
as stated in his brief, yet it does not appear that he has taken, in the lower court, 
any step to that effect, in proper time. 

Whatever may be ultimately the fate of the pleas contained in the answer, it 
is plain that the court cannot pass upon them for the purpose of determining 
whether they can be sustained : that is the very question at issue between the 
parties, and which the defendants endeavor to have presented to a jury. This 
case must be remanded, in order to be tried before a jury. 

The peremptory exception filed by the defendants is in reality an answer to the 
merits. It was properly overruled ; and so with regard to the exception of lis 
pendens. The former suit had resulted in a judgment of nonsuit in favor of the 

defendants ; and the plaintiffs did not appeal. The other grounds assigned in 
the dilatory exception will come up more properly on the merits of this con- 
troversy. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and that this cause be remanded for further proceedings 
according to law, the appellee paying the costs of appeal. 
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CampseLL & Srrone v. J. M. Hiruarp. 


The decision in the case of Martin Crane v. W. Beatty, ante p. 329, affirmed, to the effect that the pro- 
visions of the Act of March 20, 1856, cannot be extended so as to authorize, and legalize transactions 

| between debtors and creditors, wherein usurious interest is added to the sum really due, as a con- 
sideration for an extention of time, or indulgence to the creditors. 

ql In such cases the penalty prescribed by the Act of 1855, regulating interest, will be applied, and the 

: forfeiture of all interest be decreed. 


PPEAL from the District Court of the Parish of Morehouse, Richardson, J. 
Mathews & McFee, for plaintiffs. Todd & Brigham, for defendant and ap- 
pellant. 
Voorntes, J. The plaintiffs brought suit upon two promissory notes exe- 
cuted in their favor by the defendant. 
The defence is, usury. 
Upon an examination of the evidence introduced for the purpose of showing 
the consideration of these notes, it appears that the following amounts or items 
are obnoxious to the charge of usury, to-wit : 





January 10th, 1856, 2} p. c. advancing.............. $40 57 
June 5th, 1855, 24 p. c. com. advancing.............. 3 Ol 
$43 58 





It is contended on behalf of the defendant, that the whole interest stipulated, 
whether or not included in the body of the instrument, has been forfeited ; whilst, 
on the other hand, it is argued that the whole interest is recoverable, inasmuch 
as the rate stipulated by the instrument is not on its face usurious. 

In other words, the question at issue is, whether the contract under considera- 
tion is to be regulated by the statute of March 15th, 1855, Sess. Acts, p. 352, 
or by the statute of March 20th, 1856, Sess. Acts, p. 130. 

The same question was presented in the case of Martin Crane v. Wm. Beatty, 
decided in the city of New Orleans on the 28th day of May last. The court 
held that : “ the Act of March 20th, 1856, had in view the sale of notes and 
other written obligations, their discount or sale, for the purpose of raising money, 
and nothing more. The words interest or discount, in the sense in which they are 
taken in the Act, are synonimous, meaning the per centage deducted on the sum 
expressed in the note, bond, &c. The provision of the Act cannot be extended 
so as to authorize and legalize all transactions between debtors and creditors, 
wherein usurious interest is added to the sum really due, as a consideration for 
an extension of time, or for the indulgence of the creditor ; and such appears to 
be the character of the obligations which are sought to be enforced in this case. 
The notes sued on were never discounted by the payee, but were taken in renewal 
of other notes, with the addition of usurious interest thereon.” Martin Crane v. 
Wm. Beatty, ante p. 329. 

The penalty of the Act of 1855 being the forfeiture of the whole interest, the 
plaintiffs cannot recover the usurious items, amounting in the aggregate to the 
sum of $43 58, nor the amount of interest stipulated in the notes. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and that the plaintiffs do recover of the defendant the 
sum of fourteen hundred and eighty-nine dollars and twenty-eight cents; the 
plaintiffs paying the costs of appeal, and the defendant the costs of the inferior court. 
68 
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E. Barstx, Administratrix, v. Francois Gasparp et al. 


Testimonial proof is inadmissible to establish title to a slave by virtue of a sale—the evidence should 
be in writing. ; 

Where a slave was really bought by one party, but the title was made in the Act of sale to another 
party, who was interposed for certain purposes—Held : That the relation of vendor and vendee as 
contemplated by Art. 2255 C. C., does not exist between the real purchaser in this case and the 
interposed party, and that such a case would not come within the provisions of that Article. 

In a case where such relation does exist, if either party when interogated denies the sale, such denial 
is conclusive on the other, and testimonial proof cannot be admitted to contradict it. 

The answers of the vendor of the interposed party to interrogataries on facts and articles propounded 
to him, can only be regarded in the light of testimonial proof in respect to such interposed party. 

Parol testimony to show fraud or simulation in a sale of immovable property or slaves of an ancestor, 
to the prejudice of the legitime of the forced heirs, may in a certain class of cases be introduced, but 
such evidence never can be introduced by the heirs, without the consent of the adverse party, to 
show title in the ancestor to such property, for the purpose of increasing the amount of the assets of 
his estate. 

Testimonial proof is not admissible for the purpose of proving that a third person was interposed to 
receive, or to be invested with, title to real estate or slaves, for the use of, and instead of the iatend- 
ed vendee. 


PPEAL from the District Court of the Parish of Avoyelles, Cullom, J. 
Barlow & Waddill, for plaintiff and appellant. Cannon & Irion, for de- 
fendant. 

Lanp, J. This is a petitory action, in which the plaintiff, as administratrix 
of the succession of her late husband, Joseph Normand, and as tutrix of his minor 
heirs, demands the recovery of a negro girl in the possession of George W. Snod- 
dy, one of the defendants to the suit. 
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The plaintiff alleges, that Joseph Normand purchased the slave from Frangois 
Gaspard—but that the title was made in the notarial act of sale to G. W. Snoddy, 
who was only a person interposed for the purpose of defeating the pursuit of 
Normand’s creditors, and that the sale to Snoddy was a pure simulation, without 
any reality whatever. 

In order to establish the simulation of the sale to Snoddy, the plaintiff pro. 
pounded interrogatories on facts and articles to him, and also to the vendor, 
Frangois Gaspard. va 

The answers of Snoddy deny explicitly the alleged simulation, and affirm that 
the sale of the slave to him was a real sale, and that he paid the price stipulated 
in the act of conveyance. The answers of Gaspard, on the contrary, show that 
the sale of the slave was intended as a transfer or conveyance to Normand, and 
not, as expressly declared in the act, a sale to Snoddy. The plaintiff offered to 
prove, in addition to the answers of Gaspard, by the testimony of witnesses, the 
simulation of the sale, as alleged in her petition,—but the testimony was rejected 
in the court below, and a bill of exceptions was reserved to the ruling of the 
Judge. 

It thus appears, that the plaintiff claiths title to a slave, by virtue of a sale, 
but is without any evidence in writing, of title, and relies on testimonial proof to 
establish her demand. 

Evidence of this kind is insufficient to establish title, either to real estate or 
slaves. The Civil Code declares, that all sales of immovable property or slaves 
shall be made by authentic act, or under private signature ; and that a verbal 
sale of any of these things shall be null, as well for third persons, as for the con- 
tracting parties themselves, and the testimonial proof of it shall not be admitted. 
Art. 2415. 

The plaintiff, however, seeks to bring her case within the provisions of Article 
2255 of the Code, which declares that every transfer of immovable property or 
slaves must be in writing; but if a verbal sale, or other disposition of such 
property be made, it shall be good against the vendor, as well as against the 
vendee, who confesses it when interrogated on oath, provided actual delivery has 
been made of the immovable property or slaves thus sold. 

It is to be observed, in the first place, that the relation of vendor and vendee, 
as contemplated by the last mentioned Article of the Code, does not exist be- 
tween the plaintiff and G. W. Snoddy, and that the application of this Article 
to the plaintiff’s case, may be well questioned. But if it be conceded, that such 
a relation does exist, then the answers of Snoddy to the interrogatories on facts 
and articles must be conclusive on the plaintiff, and testimonial proof cannot be 
admitted to contradict them,—for the reason, that the effect of such proof would 
be to establish title to real estate or slaves by parol, in direct opposition to the 
clear and express declarations of the law in the Articles of the Code above men- 
tioned. 

It is to be observed, in the second place, that the answers of Gaspard, the ven- 
dor of Snoddy, to the interrogatories on facts and articles propounded to him, 
can only be viewed in the light of testimonial proof in respect to Snoddy, and as 
such, are wholly insufficient to establish title in the plaintiff to the slave in dis- 
pute. These answers, it is true, were offered in evidence without objection,—but 
they are flatly contradicted by those of Gaspard’s vendee, and cannot be con- 
sidered as evidence offered without objection, and sufficient in itself, (contradicted 
as they are,) to make out the plaintiff’s case. 
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In the third place, it is to be observed, that this case is not one of those in 
which the forced heirs of the vendor may show by parol testimony the simula- 
tion of a sale by their ancestor, for the reason that the vendor of G. W. Snoddy 
is not the ancestor of the forced heirs represented by the plaintiff, and for the 
further reason, that it does not appear by any evidence recognized by law, that 
their ancestor ever had any title to the slave in dispute. 

There is a great and material difference between the right to introduce parol 
testimony to show fraud or simulation, in the sale of immovable property or 
slaves by the ancestor, to the prejudice of the legitime of the forced heirs, and 
the right to introduce parol testimony to show title in the ancestor to such 
property, for the purpose of increasing the amount of assets belonging to his 
estate. The former right may, in a certain class of cases, be exercised; but the 
laiter right never can be, without the consent of the defendant, or party claiming 
adversely to the heirs. It is the latter right which the plaintiff seeks to exercise 
in this case, contrary to the letter and spirit of the law, as well as the will of the 
defendant. 

And finally, it may be said, that testimonial proof is not admissible for the 
purpose of proving that a third person was interposed to receive, or to be in- 
vested with, title to real estate or slaves, for the use of, and instead of the intended 
vendee, especially where there is no charge (as in this case) of fraud, or other 
ill practice, because the effect of such proof would be, as said before, to establish 
title to real estate or slaves, by parol, contrary to the express provisions of 
the law. 

For the reasons stated, it is ordered, adjudged and decreed, that the judgment 
of the lower court be affirmed, with costs. 
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A. B. James & Co. v. J. C. Brooke. 


Where a defendant is sued as partner of a commercial firm, on an obligation not signed by him or with 
his name, the members of the firm are competent witnesses for him, to prove that he was not a 
partner. 


PPEAL from the District Court of the Parish of Natchitoches, Chaplin, J. 
A. H. Pierson and H. M. Spofford, for plaintiffs and appellants. Chaplin 
& Lemée, for defendant. 

Bucuanan, J. This is a suit instituted against the defendant, as partner in 
the commercial firm of Wilson & Co., upon a note dated 29th April, 1857, signed 
Wilson & Co., and payable to plaintiffs. 

The answer is a general denial. 

The signature to this note was not written by defendant, but by one Francis 
Wilson. 

The only question in the case is, whether defendant was a partner in the firm, 
or not, when this note was given. 

On the part of the defendants, Francis Wilson and William Wilson, two of the 
partners in the firm of Wilson & Co., were examined under commission, and their 
depositions offered in evidence, to prove that defendant was not a partner in said 
firm. Their admissibility was objected to by plaintiff's counsel in crossing the 
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interrogatories ; and the objection being repeated when the depositions were 
offered, and being overruled by the District Court, the plaintiffs excepted to said 
ruling. 

We do not find that the court erred. The cases of McIlvain v. Franklin, 2 An., 
and Ellis v. Lawve, 4 An., cited by counsel of plaintiffs in argument, are not in 
point. In both those cases, a partner was offered by plaintiff to charge the de- 
fendant, as partner, with an obligation contracted by the witness. The court 
held that the witness was interested to charge the defendant, and thus divide his 
own responsibility. 

But in the present case, the witness is offered by defendant to relieve himself 
from solidarity in the witness’s obligation. It is not perceived what interest the 
witness can have in proving this fact. His interest would rather appear to be 
opposed to the evidence which he gives. 

Considering the case upon the evidence, pro and contra, we are not satisfied 
that justice has been done. 

On the part of the plaintiffs, it is proved that the house of Wilson & Co. had 
dealings with the plaintiffs, and incurred an indebtedness to them, about a year 
previous to the date of the sale of goods which was the consideration of the note 
now sued on; in settlement of which indebtedness the defendant gave a draft 
upon Henderson, Terry & Co., signed by himself with the social name of Wilson 
& Co.” It is also proved, by a comparison of handwritings, that the defendant, 
about two years previous to the date of the note sued upon, wrote a letter upon 
the business of the said firm, and signed it with the social name, which letter 
contains internal evidence that the writer was a partner in the firm, at its date. 
In view of this evidence, we consider it established that defendant, if not actually 
a partner of Wilson & Co., held himself out to the plaintiffs and others as such. 
But the plaintiffs’ book-keeper, examined by them, proves that defendant stated 
to plaintiffs, in April, 1857, in a letter, that he was not a partner of Wilson & 
Co. This, says the witness, was after the date when the debt sued on in this 
case was contracted. The date of the note sued on is, as we have seen, the day 
preceding the last day of April, 1857. The evidence does not explain what was 
the date of the sale of goods which was the consideration of this note. We view 
this letter of defendant, spoken of by this witness, as a notification to plaintiffs 
of the dissolution of the partnership of which defendant was a member ; and deem 
it important, to a satisfactory decision of thistissue, that the precise dates of the 
sale of goods which constituted the consideration of the note sued on, and of the 
reception of the letter of defendant t@ plaintiffs, containing the notice of dissolu- 
tion of partnership should be proved, if possible. In order to give the parties an 
opportunity of making this proof, we will remand the cause. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed, and that this cause be remanded to the court below for a new trial; 
the costs of appeal to be paid by defendant and appellee, and those of the Dis- 
trict Court to await the final decision of the cause. 
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Beavsouie. v. Brown. 


In an action for damages arising ex delicto, the single fact that the defendant was acquitted in a crimi- 
nal prosecution for the offence, notwithstanding the plaintiff gave his testimony against him, unsup- 
ported by any other evidence of justification, cannot benefit the defendant where there is other 
evidence sufficient to support the demand for damages. 


PPEAL from the District Court of the Parish of Natchitoches, Chaplin, J. 
Levy & Tucker, for plaintiff. J. B. Smith, for defendant and appellant. 

Voorntes, J. The defendant, W. J. Brown, appeals from a judgment of $500, 
rendered, in conformity with the finding of the jury in favor of the plaintiff George 
Beausoliel. 

This is a suit for damages arising ex delicto. The defendant inflicted upon the 
plaintiff's person, with a revolver, two wounds,—one in the arm, and the other in 
the breast ; and, aside from the question of self-defence, the damages awarded by 
the jury, are commensurate with the injury. It does not appear, however, that 
Brown acted in self-defence: indeed, the utmost that is contended for, on his 
behalf, is that he and Beausoliel came to blows simultaneously, after having had 
some wrangling a few moments previous. But even then, it does not appear from 
the record whether any blow was aimed at, or given by the plaintiff, to the de- 
fendant ; nor is it made certain that Beausoltel endeavored to use his stick, further 
than that he raised it at the time he was shot at by the defendant. 

It is true that Brown, upon being tried for the criminal offence, was acquitted, 
although Beausoliel had given his testimony. This is not conclusive in the prem- 
ises, and does not justify us in disturbing the finding of the jury in the civil cause, 
when they are borne out by the evidence in the record. 

It is, therefore, ordered and decreed that the judgment of the District Court be 
affirmed with costs. 


H. W. Reynotps, Executor, v. W. B. Sritze. 


In a petitory action, it is incumbent on the defendant to exhibit the title under which he claims own- 
ership ; and an allegation made by the plaintiff, in a previous suit for the same cause of action, that 
the defendant claimed the ownership under a tax sale Bich the plaintiff charged to be an absolute 
nullity, will not be construed into an admission by the plaintiff, that he had been divested of his 
title. 

The presumption omnia rite acta cannot be applied to a title not introduced in evidence ; and, under 
such circumstances, the prescription of five years cannot be invoked to cure irregularities in the 
title. 


PPEAL from the District Court of the Parish of Sabine, Chaplin, J. 
J. W. B. Tucker, for plaintiff. B. Elam, for defendant and appellant. 

Voorutes, J. The plaintiff traces his title to the land in controversy, through 
mesne conveyances, from the original grantees, Anastasio Delasenda and Jose Es- _ 
trado. The agent of the grantees sold to Parker & Emichen, on the 25th of 
March, 1837. Parker’s heir, Julia Ann Cammack, through her agent, H. Rey- 
nolds, made a transfer to D. D. Waterman, whose succession is represented by his 
executor. 
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The defendant, in his answer, avers that he holds the land in controversy under 
good and valid titles translative of property; and he interposes the plea of five 
years prescription. 

On the trial of the cause, the defendant did not offer his title in evidence; and 
we would be left in the dark as to the nature of this title, which is vaguely set 
forth in the answer, were it not for some allegations of the plaintiff in a previous 
suit for the same cause of action. 

In that petition, the plaintiff stated that the defendant claimed the ownership 
of the land by virtue of a pretended title—a tax sale made by the tax collector, 
and which is charged to have been an absolute nullity. This cannot be construed 
into an admission, on the part of the plaintiff, that he has been divested of his 
title to the property ; and it was incumbent on the defendant to exhibit the title 
under which he claims ownership. We cannot apply the presumption omnia rite 
acta to a title which is not introduced in evidence, and which is brought to our 
notice only by an allegation that it isa mere nullity. 

The prescription of five years, set up by the defendant, is without foundation 
in this cause: the sale, the informalities ard irregularities of which are thus 
attempted to be cured by lapse of time, is not in evidence. 

Judgment affirmed. 
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James H. Barsin v. Pouce Jory. 


A public road established by the Police Jury is subject to the use not only of the citizens of the parish 
in which it is established, but of the whole State, and even of strangers or foreigners within the 
State. 


PPEAL from the District Court of the Parish of Avoyelles, Cullom, J. 
F. P. Hitchborn, for plaintiff. Cannon & Irion, for defendant and appel- 
lant. 

Lanp, J. The plaintiff appealed to the District Court of the Parish of 
Avoyelles, from the award of the Board of Commissioners appointed by the 
Police Jury of that parish, to lay out a public highway, in part, over the land of 
plaintiff, and to assess the damages due him for the expropriation of the same. 
And from the judgment on the appeal to the District Court, both the plaintiff 
and the defendants have appealed tg,this court. 

The plaintiff commenced his ap from the award of the commissioners, by 
filing his petition in the District Court, and cumulated with it, a demand for 
damages which had been the subject of a previous litigation between him and 
and the defendant, and which was decided by us at the last term of this court, 
but did not become final in consequence of an application for a re-hearing, until 
the present term. 

This claim for damages related to a public road which the Police Jury had 
established in part, over the lands of plaintiff, from his landing on Red River to 
a certain point or place near the town of Marksville, and was decided against 
him both in the District Court and in this court, and now forms, as substantially 
set up in the answer of the defendant, a legal bar to this branch of his case. 

If this judgment operates a hardship upon the plaintiff, as his counsel earnestly 
contends that it does, the hardship is the result of the plaintiff’s, contract with 
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the Police Jury, which he voluntarily proposed, and urged upon their acceptance. 
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When the Police Jury established the private road constructed by the plaintiff Pouce Jurr. 


from his landing on Red River to the high land, as a public road, they did so 
without any limitation or restraint on their own powers, or on the rights of the 
entire public to its use in all the various ways of a public road: and the position 
of the plaintiff that the entire public had no right to use the road after the Police 
Jury had established it as a public road, is wholly untenable. When the action 
of the Police Jury made the road a public highway, it became subject to the use, 
not only of all the citizens of the Parish of Avoyelles, but of the whole State, and 
even of strangers or foreigners within the State: and the fact of such use, does 
not entitle the plaintiff to any conpensation, beyond the terms of his contract 
with the Police Jury, as we have already held. 

The damages awarded by the road commissioners to the plaintiff, were for land 
expropriated for a new, and a different public road, from the one established by 
the Police Jury, from his landing on Red River to the point near the town of 
Marksville, and these damages alone constituted the subject matter of appeal to 
to the District Court, and should not have been cumulated with any other claim, 
or alleged cause of action, as was done in this case. 

The evidence shows that the damages assessed by the commissioners are a 
reasonable compensation to the plaintiff for his land taken for the public use in 
the form of the new road, and that he las no just cause of complaint in that 
respect. 

The judgment is in favor of the plaintiff for fifteen hundred dollars, and must be 
reduced to the amount of damages assessed by the commissioners. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court on the appeal be reversed, at the costs of the plaintiff in both courts; and 
and it is now ordered and decreed, that the award of the road commissioners giving 
to the plaintiff the sum of three hundred dollars, as damages for his land expro- 
priated for the public use, be affirmed, and made the judgment of the court, in this 
case. 
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Rosertson, Hupson & Puttiam v. Scares & Gipson et als. 


The title to the proceeds of a note, bill of exchange, or ccount, does not pass by virtue of an order to 
pay over to a creditor the proceeds, when collected, given by the holder and owner to his attorney, 
and accepted by the attorney, but they are subject to attachment as the property of the holder, as 
long as they remain uncollected in the hands of the attorney. 


PPEAL from the District Court of the Parish of DeSoto, Jones, J. 
Nutt, Hodge & Parham, and J. B. Smith, for plaintiffs and appellants. 
Elam, for defendants. 

Lanp, J. The defendants, Scales & Gibson, baving dissolved their commercial 
partnership and commenced the liquidation of their affairs, placed in the hands of 
Scales & Wallace, attorneys-at-law, for collection, notes and accounts to the 
amount of some twenty thousand dollars. They afterwards liquidated their in- 
debtedness to the plaintiffs, and gave to them their promissory notes payable at 
certain periods after date, at the office of Seaman, Peck & Co. of the city of New 
Orleans, and at the same time directed their attorneys, Scales & Wallace, to remit 
69 
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to Seaman, Peck & Co., out of the first moneys collected on the notes and ac. 
counts, after paying the balance due John T. Hardie & Co., an amount sufficient 
to pay the notes given to the plaintiffs in liquidation of the indebtedness of the 
firm to them. This order to remit out of the proceeds of the notes and accounts, 
was accepted by the attorneys, who promised the plaintiffs to execute it for their 
benefit. 

Before the notes and accounts had been collected by the attorneys, they were 
attached by process of garnishment in the hands of Scales & Wallace, at the suit of 
various creditors of the firm of Scales & Gibson. These creditors prosecuted their 
claims to judgment, and obtained a recognition of privilege on the notes and ac- 
counts attached in the hands of the garnishees. 

After the rendition of these judgments in favor of the creditors of the firm, the 
plaintiffs instituted this suit, which is a third opposition, claiming a superior 
privilege to the judgment creditors, on the proceeds of the notes and accounts, 
and a right of property therein, by virtue of the “ order to remit, and its accept- 
ance by the attorneys of Scales & Gibson” ; and which is also an injunction suit 
restraining and inhibiting the parties in possession of the notes and accounts from 
paying the proceeds over to the judgment creditors of the firm ; and finally, an 
attachment suit against Scales & Gibson, on the promissory notes given in settle- 
ment of the debt due by them, as above mentioned. 

The question of law presented in the case is, whether the order given by Scales 
& Gibson to their attorneys, to remit, out of the first moneys collected, after pay- 
ing the balance due Hardie & Co.,an amount sufficient to pay the promissory 
notes due the plaintiffs, and the acceptance of this order by the attorneys, vested a 
right of property in the plaintiffs to the notes and accounts, or their proceeds, to 
an amount sufficient to pay the debt due them from the firm of Scales & Gibson. 

It appears from the decisions of this court, that a distinction has been made 
between the case of an order to pay the proceeds of goods, merchandize, or pro- 
ducts, to a third party, followed by the acceptance of the consignee, or other 
person in possession, with the assent of said third person, and the case of an 
order to pay the proceeds of a bill of exchange, or note, when collected, to a third 
party, followed by the acceptance of the attorney, or other agent in possession 
for the holder, with assent of such party. 

In the former case, the title to the proceeds passes by virtue of the order and 
its acceptance by the consignee, with assent of the party for whose benefit it was 
intended, and the merchandize is no longer liable to attachment at the suit of the 
creditors of the owner or consigngy, although the goods remain unsold at the 
time of the attachment. In the latter case, it has been held, that the title to the 
proceeds of the note, or bill of exchange, does not pass by virtue of the order and 
its acceptance by the attorney, or other agent, even with the assent of the 
assignee or creditor, but that the note or bill of exchange is liable to attachment, 
as the property of the holder, so Jong as it remains uncollected. 

As to the case of an order for the proceeds of merchandize, see Armor v. Cock- 
burn, 4 N. 8. 668; Burnside v. McKinley, 12 An. 505, and authorities cited by 
counsel in argument on a re-hearing. And as to the case of an order for the pro- 
ceeds of notes when collected, see Bank of Alabama v. Krafts et al., 18 La. 565, 
and also the case of Wilson v. Lizardie, 15 La. 255. 

Although this distinction may not on first impression seem very clear in reason, 
or on legal principles, yet it seems to be sustainable on Articles 2612 and 2613 
of the Civil Code, which require in the transfer of debts, as between transferror 
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and transferree, the giving of the title, and as between the transferree and third 
persons, notice to the debtor of the transfer. 

In the case at bar, no giving of title had taken place between Scales & Gibson 
and the plaintiffs, nor had any notice of the transfer been given to the debtors of 
Scales & Gibson, prior to the attachments. 

The judgment of the lower court, which is founded on the distinction referred 
to, must be affirmed. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 





Estate or Marton, f. w.c., v. H. Lyncn & Co. et al. 


The engagements and stipulations made in favor of a slave are not absolutely null and void, and can- 
not be utterly disregarded and treated as pure and simple nullities by all mankind, but%nly by such 
persons as have an adverse interest. 

A purchase made by a slave cannot be inquired into and disturbed by one who is not affected by it ; 
for as to such a one, if the object of the contract of sale does not belong to the slave, it enures to the 
benefit of the master, who alone is at liberty at any time to claim the object ; and the fact that, 
apparently, the owner has not exercised his right, will not enable a party, who has failed to show 
any adverse interest in himself, to disturb the purchase made by a slave. 

Where the seizure of land was enjoined, upon the ground that the plaintiffs in injunction had acquired 
such land at a Sheriff’s sale, and the defendant raised the objection of want of registry of such sale 
in the Recorder’s Office—Held : That, where the evidence discloses no title in the seized debtor, the 
defendants having no interest in the matter, this objection cannot be urged by them. 


PPEAL from the District Court of the Parish of Rapides, Cullom, J. 
Osborn & Shropshire, for plaintiff and appellant. Hyman & Cazabat, for 
defendants. 

Durret, J. The administrator of the succession of M. Maillon, f. w. c., en- 
joined, by way of third opposition, the sale of a certain landed property, seized 
by the Sheriff, on two writs of fi. fa. issued at the instance of the defendants 
against Littleton Baily, on the allegation that the property belongs to the suc- 
cession. 

It appears that the land in question was acquired by M. Maillon at a Sheriff's 
sale made on the 17th of January, 1842, by virtue of two executions issued by 
the District Court of the parish of Rapides, at the suits of Littleton Bailey v. W. 
H. Gill et al., No. 850, and W. H. White v. W. H. Gill et al., No. ‘ 

It further appears that, at the date of said purchase, Maillon was a slave, and 
that she was emancipated according to the forms of law on the 2d of March, 
1843, by her master and owner, Luke Valentine, f. m. c. 

The evidence is silent as to the possession and occupancy of the land, from the 
date of the above Sheriff’s sale to the date of the seizure made by the defendants, 
nor does the evidence disclose any title in the seized debtor, Littleton Bailey. The 
title of Maillon is resisted on the charge of fraud and simulation, growing out of 
the fact that it was made to a slave. 

The District Judge dissolved the injunction, and condemned the succession and 
the sureties on the injunction bond to pay $290 special damages. The adminis- 
trator appealed. 

No one will deny that slaves labor under disabilities in all contracts. C. C. 35, 
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174, 1775. Yet they may contract for their masters, who may enforce their con- 
tracts. C. OC. 1783, 1785. Hence, the engagements and stipulations made in favor 
of a slave are not absolutely null and void, and cannot be utterly disregarded and 
treated as pure and simple nullities by all mankind, but only by such persons ag 
have an adverse interest. , 

If the above propositions be true, it then follows that a purchase made by a 
slave cannot be inquired into and disturbed by one who is not affected by it ; for, 
as to such a one, if the object of the contract of sale does not belong to the slave, 
it enures to the benefit of the master, who alone is at liberty, at any time, to 
claim the object ; and the fact that, apparently, the owner has not exercised that 
right, can in no way better the position of the defendants in injunction, who have 
failed to prove, by any evidence, title or even possession in their debtor. 

And as to the want of the registry of the Sheriff’s sale in the Recorder’s Office, 
we are of opinion, that as the defendants, according to the above view of the case, 
have no interest in the matter, the objection cannot be urged by them. 

It is, therefore, ordered, that the judgment of the District Court be reversed ; 
and it is further ordered and decreed, that the writ of injunction herein issued be 
perpetuated, and that the defendants in injunction pay the costs of both courts. 





E. McIuuwenny v. A. Barstn et als. 


The plaintiff in execution, and consequently one cognizant of the facts and claiming through him, is not 
‘‘a person having an interest to annul a forced alienation, for the want of those formalities required by 
law in such alienations.’’ On the contrary, his interest seems to be, to maintain the validity of the 
forced alienation made at his instance, and for his benefit. 

The fact, that property sold by a Sheriff under execution, did not belong to the debtor in execution 
but to the plaintiff in execution himself, does not render the alienation void. A person cannot sell 
the property of another, but he can certainly sell his own property in any manner that he sees fit, 
provided no law is violated, and no person is injured thereby. 


PPEAL from the District Court of the Parish of Avoyelles, Cullom, J. 
H. & S. L. Taylor, for plaintiff and appellant. Waddill & Barlow, for de- 
fendants. 

Bucuanan, J. This is an action to annul a Sheriff’s sale of land seized under 
executory process, and adjudicated to defendant, Barbin ; and to have the said 
land decreed to belong to plaintiff, as owner. 

The title under which plaintiff claims is a purchase by notarial act from the 
Bank of Louisiana, dated the 11th February, 1857. 

The Sheriff’s sale, under which Barbin, the defendant, holds the land, (and 
which it is the object of the present action to annul,) was made in execution of 
an order of seizure and sale sued out by the Bank of Louisiana against Edwards 
Ogden, to satisfy a mortgage granted by the latter to the former, to secure a 
bond subscribed by Ogden as principal in favor of the bank, and upon which 
bond a balance was due and unpaid. 

The petition of the bank for executory process was filed the 28th of January, 
1854. The Sheriff’s adjudication to Barbin at the sale under the said writ, took 
place on the Ist of July, 1854. 

The present suit was instituted the 4th of March, 1859. 
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The following are the grounds of nullity set forth in the petition of plaintiff : 
1. That there was no previous demand of the debt claimed by the bank from 
Ogden, as provided for by the 735th Article of the Code of Practice. 

2. The notice of seizure served upon Ogden in the executory process did not 
give him the delay required by law, within which to make the payment, prior to 
the advertisement of the property seized. 

3. There was no legal advertisement or appraisement of the property sold. 

4. Because the land sold by the Sheriff to Barbin was then the property of the 
Bank of Louisiana ; and the sale of the property was, therefore, void. 

5. Because the debt of Ogden to the bank was only an ordinary debt, by rea- 
son of confusion, as to the property, the moment the bank became the purchaser 
thereof at a sale by the assignee in bankruptcy of one Hanna. Any claim which 
the bank may have had, as mortgagee of the property, was extinguished by their 
said purchase of the same ; and nothing remained but the personal remedy of the 
bank against Ogden, as an ordinary debtor. 

In order to understand the 4th and 5th grounds of nullity, it must be men- 
tioned that the bond and mortgage of Edwards Ogden to the Bank of Louisiana 
bear date the 23d April, 1835, Ogden being then owner of thé land mortgaged, 
by purchase from Montfort Wells : that Ogden sold the said land to James Jack- 
son Hanna, on the 17th March, 1836: and that Hanna having surrendered his 
property to his creditors in the United States Bankrupt Court, the land in ques- 
tion was sold by his assignee in bankruptcy, at public sale, under an order of the 
court, to the Bank of Louisiana, represented by its cashier, on the 5th Decem- 
ber, 1849. 

The defendant, Barbin, pleads in his answer : 

Ist. That the mortgage executed by Edwards Ogden to the Bank of Louisiana 
on the 23d April, 1835, contained the pact de non alienando, and that the bank 
had her mortgage duly re-inscribed up to the date of the Sheriff’s sale to respon- 
dent under executory process issued at the suit of the said bank. 

2d. That if any equity existed between the bank and other parties, respondent 
was ignorant of it, and purchased the land in question as last and highest bid- 
der at Sheriff’s sale, and paid the price which the bank, as seizing creditor, 
received. 

3d. That plaintiff, at the time of the said Sheriff’s sale, was the agent of the 
Bank of Louisiana, and was cognizant of the sale to respondent ; that the subse- 
quent sale of this land by the bank to plaintiff was fraudulent, collusive, and 
simulated—both vendor and vendee knowing the fact of the sale under execution 
against Ogden, issued by the former against the land in dispute, at which respon- 
dent became purchaser. 

The answer concludes by demanding damages of plaintiff, for the institution of 
this action, as vexatious. 

From the preceding recapitulation of the pleadings, it appears that the plain- 
tiff relies upon two distinct grounds: one touching defects in the forms of pro- 
ceeding in the executory process, and the other touching the conveyances of the 
land in question in the interval between the mortgage by Ogden and its foreclosure 
by the bank. Plaintiff claims that the alienation at Sheriff’s sale is void, because 
the forms of law were not pursued. And he claims further, that said alienation 
is void, because the property sold by the Sheriff belonged to another person than 
the debtor in execution, to-wit to the plaintiff in execution. 

A remarkable peculiarity of the case is, that this Sheriff's sale is attacked, not 
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by the defendant in execution, but by the plaintiff in execution, that is to say, by 
the party who originated and directed the legal proceedings complained of, and 
for whose benefit they were carried on. For the plaintiff stands in the shoes of 
the bank, his vendor. He has no other or greater rights than the bank, of which 
he is assign. And besides, it is proved by O. N. Ogden, Esq., the attorney who 
filed the petition for the seizure and sale, that Mr. McIlhenny, the plaintiff, wag 
the agent of the bank, especially charged with the collection of its country debts, 
and who employed the witness to institute the suit. He had, therefore, a particu- 
lar knowledge of, and participation in, those proceedings, in addition to the privi- 
ty of interest with the bank, which the law infers from his being the bank’s vendee 
and assign. The plaintiff in execution, and consequently, one cognizant of the 
facts and claiming through him, is not, in our opinion, “a person having an inter- 
est to annul a forced alienation, for the want of those formalities required by law 
in such alienations”—to use the language of the court in Gravier’s Curator v. 
McDonogh, 9 La., quoted by counsel of plaintiff in argument. On the contrary, 
his interest seems to be, to maintain the validity of the forced alienation made at 
his instance, and for his benefit. 

Again, it is confended by plaintiff, that the Sheriff’s sale was null, because the 
plaintiff in execution was already the owner of the thing seized and sold. Grant- 
ing this to be true, the sale would not therefore be a nullity. A person cannot 
sell the property of another; but he may surely sell his own property in any 
manner that he sees fit, provided no law is violated, and no person is injured 
thereby. The evidence shows that the bank had purchased Hanna’s title, (who 
was the vendee of Ogden,) at the sale of Hanna’s assets in bankruptcy. Hanna 
was also the debtor of the bank by a bond, secured by special mortgage, on this 
same land ; and the bank gave its claim on Hanna in payment of its bid at the 
bankrupt sale. This was in the year 1849 ; but the evidence shows that Ogden 
was in possession of this land, (probably with the consent of the bank,) five 
years after that bankrupt sale. Now, Ogden was still the debtor of the bank by 
act importing confession of judgment, with the clause de non alienando, and duly 
recorded. And if the legal adviser of the bank, and its agent for the collection 
of its country debts, thought an executory process preferable to a petitory action 
against Ogden, for the purpose of making available the property which was the 
security of Ogden’s debt to the bank, all that can be said is, that the bank had 
choson to sell, through the instrumentality of a Sheriff, and the machinery of a 
suit at law, what it might have soid directly by public or private act. No law 
was violated by such a proceeding, nor was any person injured. Ogden never 
has complained. Has the plaintiff any right to complain, who had no interest, 
actual or contingent, in the property at the time of the sale, and who only 
acquired an interest three years afterwards, by a purchase made with full cogni- 
zance of all the antecedent facts, and by a deed in which he expressly dispensed 
the bank with warranty of his title? 

Plaintiff is without recourse against the bank, by the terms of his deed. He 
is also without recourse against Barbin ; for he and Barbin derive title from the 
same author, the bank ; and Barbin’s title must prevail, because it is the elder. 

Judgment affirmed, with costs. 
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M. F. Sorprni et al. v. S. M. Hyams et als. 


The surety on an administrator’s bond cannot object to the return of nulla bona on a writ of fi. fa., 
on the grounds that the Sheriff made his return after the return day of the writ had passed. 

A judicial bond must be construed by reference to the law in pursuance of which it was given ; and 
where no particular amount is expressed in an administrator’s bond, the surety will be liable in the 
amount for which the law directs such a bond to be taken, to-wit, one-fourth beyond the estimated 
value of the movables, immovables, and of the credits comprised in the inventory, and the fact of the 
inventory not having been filed when the bond was signed will not alter its effects. 

An administrator is bound to render an account of the interest received by him, as also of the revenues 
of the estate confided to him, when kept in kind beyond a reasonable time. 


PPEAL from the District Court of the Parish of Natchitoches, Chaplin, J, 
H. Safford, for plaintiffs. A. H. Pierson, for defendants and appellants. 

Durrrt, J. The plaintiffs seek to recover from the defendants, as sureties of 
William Middleton, administrator of the succession of Marie Delphine Derbanne, 
the amount due them by said estate, according to the administrator’s account of 
his administration. 

The District Judge awarded to the plaintiffs $1,950 61, with interest and 
costs. 

The defendants appealed. 

The defendants resist the claim on the following grounds : 

Ist. That the Sheriff’s return of nul/a bona on the writ of fi. fa. issued against 
their principal, was made after the return day. 

2d. That the bond signed by them expresses no amount, and is, therefore, 
without effect. 

3d. That the interest charged by the administrator in his account, and which 
exceeds the amouut of their liability, should be cut off, as an administrator only 
owes interest from the date of the judgment of homologation. OC. P. 1007. 

I. Had the Sheriff made his return before the time expressed in the writ, the 
defendants might possibly have found cause to complain ; but as it is, we see no 
weight in the objection. 

II. An administrator’s bond is a judicial one, and must be construed by refer- 
ence to the law in pursuance of which it was given; the Article 1041 of the 
Civil Code fixes the amount of the bond at one-fourth beyound the estimated 
value of the movables, immovables, and of the credits comprised in the inventory, 
and the law, therefore, implies that the sureties, by signing the bond, intended to 
bind themselves accordingly ; and it is no answer that the proces-verbal of inven- 
tory was not then on file in the Clerk’s office ; this fact, on the contrary, explains 
the hiatus. Mason, Ex’r, v. Fuller & Williams, Sheriff, 12 An. 68. 

III. It appears that the administrator allowed in his account five per cent. per 
annum interest on the different instalments of the sale of the community property, 
as also on the estimated value of the separate property of his deceased wife, (whose 
estate he was then administering,) during the several years that he kept the latter 
property. An administrator is bound to render an account of the interest re- 
ceived by him, as also of the revenues of the estate confided to him, when kept in 
kiad beyond a reasonable time. 

In the case at bar, the administrator retained the separate property, which 
consisted principally of landed property and slaves, from 1848 to 1856, and he 
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became the purchaser of the greater part of the community property, and non 
constat that he applied the proceeds, as they became due, to the payment of the 
debts ; and, therefore, we see no good reason to exonerate him from the payment 
of interest on his purchases. 

The mode of computing the revenues of the separate property was most favor- 
able to the administrator. We, therefore, conclude, that the interest allowed by 
the administrator was the interest due by him personally as a purchaser, the in- 
terest received from the other purchasers, and the revenues yielded by the separate 
property, and consequently, that the charge was a proper one. 

The District Judge based the amount of his judgment on a statement prepared 
by the parties, but in doing this, he overlooked the last item, by which the 
administrator was entitled to a credit of $50, thus reducing the amount to 
$1,900 61: we will, in this respect, modify the judgment. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the court 
a qua be amended in such a manner as to reduce the sum of nineteen hundred and 
fifty dollars and sixty one cents, to the sum of nineteen hundred dollars and sixty- 
one cents, to be distributed and contributed according to the principle and basis 
of the judgment of the District Court, which is otherwise hereby affirmed ; the 
appellees to pay the costs of the appeal. 
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N. H. Ware v. W. O. Wrxy. 


Where work to be done on roads, levees and ditches on a party’s land, had been regularly adjudicated 
to an undertaker, according to the provisions of the Act of 1855, and upon their completion, the 
Road and Levee Inspector issued his certificate to the undertaker—Held : That in case of non-pay- 
ment, the undertaker was not entitled to an order of seizure and sale, unless the petition was accom- 
panied by his oath, showing the amount due. 


PPEAL from the District Court of the Parish of Avoyelles, Cullom, J. 
Cannon & Irion, for plaintiff. 2. Ryan and Hyman & Cazabat, for plaintiff 
and appellant. 

Vooruies, J. The works to be done to the road, levees and ditches on the 
land of the defendant, situated on the Achafalaya River, in the Parish of Avoy- 
elles, were adjudicated to the plaintiff, N. H. White. 

The proces-verbal of the adjudication was recorded in the Office of the Re- 
corder of mortgages, and, upon the completion of the work, the Road and Levee 
inspector issued his certificate to the undertaker. 

An order of seizure and sale having issued, the defendant took an appeal from 
the decree of the court. 

The order was erroneously granted : the petition is not accompanied with the 
oath of the undertaker, showing the amount due. Acts 1855, relative to roads 
and levees, p. 394, 33. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and that the plaintiff’s petition for executory process, 
be dismissed with costs in both courts. 
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Mrs. Joyce Hotmes v. Lupcer Barsry, Sheriff, et al. 


Although the Code does not expressly declare that a dissolution of the community shall result from a 

judgment of separation of property between husband and wife, yet such is the legitimate conclusion 
‘ to be drawn from the textual provisions on this subject. 

One of the objects of a separation of property is to put an end to the community. 

Acreditor is entitled to levy upon property which bas been transferred by his debtor, without resort- 
ing to the ordinary action, where such transfer is a pure simulation. 

A Sheriff's sale cannot be considered as a mere simulation, unless the seizing creditor was a party to 
the transaction. 

The continued possession by a seized debtor of the property sold under execution, cannot be considered 
as a badge of simulation as regards the seizing creditor, who is seeking the peyment of his claim, 
and whose claim is satisfied by the proceeds of the sale. 

Where the debtor transfers his property for the purpose of injuring his creditors, and actually does in- 
jure them, although the sale may not be a simulation, they are entitled to a direct action of nullity 
to secure themselves. 

An attorney ought not to testify as to matters confided to him by his client. 


PPEAL from the District Court of the Parish of Avoyelles, Cullom, J. 
Hitchborn, for plaintiff. Générez & W. B. Lewis, for defendant and appel- 
lant. 

Voorutes, J. The title of the plaintiff to the property in litigation in this 
cause, is assailed on the grounds, that her purchase inured to the benefit of the 
community, and that the title of her husband has never been divested by the 
sheriff ’s sale to her vendor. 

The plaintiff is a married woman, separated in property from her husband, and 
the defendants are the seizing creditors of the latter. 

The facts, which gave rise to this controversy, are as follows : 

In the year 1843 the property of the husband, James E. Howard, was levied 
upon by the Sheriff at the instance of some of his creditors, and sold and adjudi- 
cated to J. M. Havard. Several years afterwards the wife, being then duly 
separated in property from her husband, obtained in her name a transfer from the 
purchaser at Sheriff’s sale. In the meantime the parties had continued to reside 
upon the property, and, to outward appearance, to have in hand its whole man- 
agement. 

I. The defendants contend that a judgment of separation of property does not 
dissolve the community of acquests and gains, and that, consequently, all subse- 
quent purchases made, either in the name of the husband or of the wife, are for 
the benefit of the community. 

This position is untenable. It is true that the Code does not, in so many 
words, declare the dissolution of the community to be the result of a judgment of 
separation of property ; yet such is the legitimate conclusion to be drawn from 
the textual provisions on this subject. 

“The wife, who,” says the Code, “has obtained the separation of property, 
may, nevertheless, accept the partnership or community of gains, which has ex- 
isted till that time.” Art. 2404. And then she resumes the administration of 
her paraphernal property, and also of her dowry. If, at the date of the separation 
of property, the wife has the right te demand the liquidation of the community, 
it is upon the assumption that it is dissolved. There is no force in the argument 
that the dissolution does not take place, as a necessary consequence of the separa- 
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tion, but that it is merely optional with the wife to ask a liquidation of the af. 
fairs up to that period, without prejudice to the continuation of the common con. 
cerns. “ The object of a separation of property is twofold: it provides for the 
present, by enabling the wife to recover her dowry, or other claims against her 
husband ; and it provides for the future, by putting an end to the community, 
and thus securing to the wife her individual acquisitions, or gains thereafter, in 
whatever manner obtained.” Davock v. Darcy, 6 R. R. 344. 

Our jurisprudence is settled upon this point ; and this .court has even decided 
that: “all purchases made by the wife in the intermediate time between the de- 
mand and the judgment of separation, must be viewed as made for her own 
account, and not for the community, which she had declared her wish to put an 
end to.” Dugas v. Her Husband et al., 6 R. R. 529. C. C. 2406. 

II. The defendants in injunction, assuming that the Sheriff’s sale to J. M. Hav- 
ard, and transfer from the latter to the plaintiff, Mrs. James E. Howard, were 
pure simulations, and that the title of the plaintiff’s husband had never been real- 
ly divested, levied upon the property without resorting to the ordinary action. 
This course is warranted by law, provided, however that the assumption of simu- 
lation be, in point of fact, well founded. The counsel states in his brief :—* that 
in 1843, James E. Howard, husband of plaintiff, being much embarrassed in his 
circumstances, procured a sale of all his property to be made by the Sheriff under 
a twelve months’ bond, held by Lewis & Jewell against him, for the purpose of 
protecting it from the further pursuit of his creditors,’—and further,—* that the 
sheriff ’s sale to Havard was simulated and fraudulent, that Havard never in- 
tended to acquire title, nor did he ever acquire any to the property, but simply 
lent the use of his name to protect the property from further seizures, and with 
the intention of maintaining Howard in the possession and ownership of the 
property.” 

This raises the question of fact, whether on the part of Mr. James E. Howard 
and his wife, and the seizing creditor and the purchaser at Sheriff’s sale, there 
was an understanding that all the forms of law,—from the execution to the 
Sheriff’s sale and the transfer from the purchaser to Mrs. Howard,—were had 
merely for the purpose of covering the property of the seized debtor. The 
Sheriff ’s sale cannot be considered as a mere simulation, unless the seizing creditor 
was a party to the transaction. Of this there is no evidence; but, on the con- 
trary, it appears that the claim has been satisfied. The continued possession by 
the seized debtor of the property sold under execution, cannot be considered as a 
badge of simulation as regards the seizing creditor, who is seeking the payment of 
his claim, and whose claim is satisfied by the proceeds of the sale. 

The adjudication to J. M. Havard was made under circumstances which denote 
that he purchased the property for his own protection ; for he was Howard's surety 
on the very claim of the seizing creditor. And when he transferred the property 
to Mrs. Howard, he took good care to provide for the payment of the balance due, 
besides requiring, by way of reimbursement probably, a cash payment of $2000. 
Under these circumstances, the fact of the parties being half-brothers, does not 
afford suspicions as to their good faith ; nor do we see anything unusual in the 
stipulation, by which the plaintiff obligated herself to pay the debt, which she 
and her husband owed to the bank, although Havard was not a party to this 
debt. The bank’s claim was secured by special mortgage on a portion of this 
property ; and as the date of this special mortgage was antecedent to the judicial 
mortgage of the seizing creditor, and as the adjudication was made for an amount 
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which did not exceed the special mortgage, the purchaser had an interest in pro- 
viding for the satisfaction of the debt of the bank. In doing so he has obtained 
the reimbursement of his purchase money, and secured himself against the recourse 
of the bank and of the seizing creditor. 
' The evidence does not show a case of pure simulation, although it appears that 
the family of Mr. Howard, continued, after the sale, in the possession of the 
property. The presumption of simulation, resulting from this possession, is re- 
butted by the facts which have been already considered. It may be that the 
creditors were injured by the course pursued by their debtor, and that such was 
their debtor's purpose ; but then their remedy lies in a direct action of nullity. 

III. A question having been propounded by the defendants to H. Taylor, Eszq., 
to ascertain some fact, connected with the ownership of the twelve months’ bond 
of Lewis & Jewell, the witness objected to the question on the ground that he had 
acted as the counsel of James E. Howard, in those proceedings, and that he could 
pot, and ought not to testify as to matters confided to him by his client. The ob- 
jection was properly sustained by the District Judge. C. C. 2262. 

Judgment affirmed. 


Louisiana, f. w. c., v. Estate or F. Bamauso ect al. 


An act of sale to a slave of his freedom, which is a simulation, cannot produce any effect. 

If the master, intending to emancipate his slave, makes a sale to the slave of his freedom, without 
any consideration, it is void for the want of the formalities prescribed by law for manumission. 

Where the vendor of property remains in possession up to the time of his death, it cannot be recovered 
from his succession under a title by transfer from the deceased, unless the claimant establishes good 
faith and the reality of the sale. 


PPEAL from the District Court of the Parish of Rapides, Cullom, J. 
Orsborn & Schropshire, for plaintiff and appellant. Hyman & Cazabat, for 
defendant. Manning, for intervenors. 

Lanp, J. The plaintiff, a woman of color, sues by injunction to arrest the 
sale, and to establish the freedom of herself and her two minor children. The 
title on which she relies to establish her freedom, is a notarial act of sale by 
Richard Grant, her former owner, passed on the 29th day of January, 1856. This 
act of sale purports to have been made in consideration of the price of thirteen 
hundred and fifty dollars paid in cash to the vendor by the plaintiff, at the date 
of the act ; and was duly recorded in the parish of the domicil of both vendor 
and vendee. 

The validity of this title set up by the plaintiff, is not only denied, but is 
assailed as an absolute nullity, on the grounds of fraud and simulation by the 
administrator of the succession of F. Baillio, who is the defendant in injunc- 
tion. 

The administrator avers, that the plaintiff and her children are slaves, and the 
property of the succession of Bazllio, and as such are liable to be sold by order 
of court, to pay the debts of his estate. That Baillio purchased the plaintiff and 
her eldest child from Grant, the owner, in the year 1855, and paid the whole of 
the price to Grant, a part at the time of sale, in cash, and the balance after- 
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wards. ‘That Baillio, who lived in concubinage with the plaintiff, returned his 
act of sale to Grant, and induced him to pass the act of the 29th of January, 
1856, to the plaintiff and her child, conveying the title set up in her petition as 
the foundation of her right to freedom. That the act of sale of the 29th of Jan- 
uary, 1856, to the plaintiff, was a simulation and fraud concocted by Baillio, and 
a disguised donation prohibited by law. And that the succession of Baillio ig 
involved in debt, and is insufficient to pay the numerous claims against it. 

After the issues had been thus made between the plaintiff and defendant, Mary 
C. Baillio, the sister of the deceased, and wife of James R. Lee, intervened in the 
suit, and claimed title to the plaintiff and her children as slaves, by virtue of a 
notarial act of sale from F. Bazilio, passed on the 24th day of December, 1857, 
and duly recorded in the proper office. The consideration of this sale purports 
to have been the price of two thousand dollars, for which the vendee (the inter- 
venor) gave her promissory note payable to the order of the vendor (F. Baillio) 
on the first day of January, 1858. 

On the case thus stated, it may be observed : 

First. That, as between the plaintiff and the defendant, the evidence fully sus- 
tains the defence made by the administrator to the action. The plaintiff and her 
child were purchased, and the price was wholly paid to Grant, the vendor, by 
F. Baillio, and the act of the 29th of January, 1856, by virtue of which plaintiff 
claims her freedom, was, in fact and in law, a pure simulation, considered as a 
contract of sale, and as such, is without any legal effect as a basis of title. 

If this act of sale was intended as a donation to the plaintiff of her freedom, 
it was void for the want of the formalities prescribed by law, and did not di- 
vest Baillio of his title. See Articles of the Civil Code from 184 to 188, as 
amended. 

Second. It follows from the preceding views, that the contest in this case is 
really between the intervenor, Mary C. Baillio, and the administrator of ‘the 
estate of F. Baillio, the defendant in the action. 

The evidence shows, that the plaintiff and her children were not delivered to 
the vendee (the intervenor) under the act of sale of the 24th of December, 1857, 
but that they remained in the possession of the vendor (F. Bazillio) until his 
death, and were afterwards inventoried as the property of his succession. 

Where the vendor remains in possession, the law raises a presumption that the 
sale is simulated, and requires the parties to produce proof of their good faith and 
the reality of the sale. Article 2456 of the Code declares, that in all cases where 
the thing sold remains in the possession of the seller, because he has reserved to 
himself the usufruct, or retains possession by a precarious title, there is reason to 
presume that the sale is simulated, and, with respect to third persons, the parties 
must produce proof that they are acting in good faith, and establish the reality 
of the sale. 

In order to prove the reality of the sale of the 24th of December, 1857, the 
intervenor was bouud to prove the payment of the note for $2000, given for the 
price, and due on the lst of January, 1858, or to prove that it was in the hands 
of a bona fide holder by endorsement or transfer from the payee (the vendor), or 
at least, to prove that the note was in the possession of her vendor at the time 
of his death, and was found uncanceled among his papers or assets. 

The intervenor has failed to prove any of these facts necessary to establish the 
reality of the sale. She has proved, that since the commencement of this suit, 
and the filing of her intervention, she has paid a judginent against her vendor, 
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F. Ballio, which operates a privilege on the slaves in dispute, to-wit, the plain- 
tiff and her children, for the sum of two thousand dollars, the amount of her note 
for the price, and has been subrogated to the rights of the judgment creditors ; 
but this payment with subrogation was not a payment of her note alleged to have 
been given for the price of the slaves, nor is it any proof of the reality of the 
sale itself. We are, therefore, of opinion, that the intervenor has failed to rebut 
by proof the presumption of simulation arising from the possession of the ven- 
dor after the date of the sale, until the time of his death. 

The judgment, which is in favor of the intervenor, is erroneous, and must be 
reversed. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed ; and it is further ordered, adjudged and decreed, 
that the plaintiff and her children be declared slaves, and the property of the suc- 
cession of F. Bazilio, deceased ; and it is further ordered and decreed, that the 
writs of sequestration and injunction sued out in this case be dissolved, at plain- 
tiff’s costs ; and it is further decreed, that the demand of the intervenor be rejected, 
at her costs in the lower court; and it is still further ordered and decreed, that 
plaintiff pay the costs of the main action in the lower court, and one-half of the 
costs of this appeal, and that the intervenor pay the other half of the costs of 
appeal. 


Srate or Lovistana v. Peasant Miruican. 


The State’s attorney, in a public prosecution, is entitled to the opening and the close of the argument, 
although the prisoner offers no evidence. 

A juror cannot be heard to impeach the verdict which he has rendered. He is not allowed to prove 
the misconduct of his fellow jurors, nor to show that they erred in the formation of their verdict, 
either by disregarding or misconstruing the charge of the Judge. 

In a criminal prosecution, no defect of form, either in the proceedings or in the indictment, however 
apparent on the face of the papers, will be a good ground for a motion in arrest of judgment. 

The offence of willfully or maliciously setting fire to, and burning a crib of corn, falls within the pro 
visions of the 3d section of the Act approved March 18th, 1858, entitled ““An Act to amend and 
reénact certain sections of an Actentitled ‘An Act relative to crimes and offences,’ ’’ approved March 
14th, 1855. 


PPEAL from the District Court of the Parish of Winn, Chaplin, J. 
Hines, District Attorney, for the State. Cazabat, for defendant and ap- 
pellant. 

Voorntes, J. The prisoner was indicted for the crime of arson, and, being 
found guilty by the verdict of the jury, was sentenced to the penitentiary for the 
term of seven years. 

Several points are presented, on his behalf, with the view of procuring a rever- 
sal of the verdict of the jury, and of the judgment of the District Court. 

I. On the trial in the court below, the defendant, having offered no evidence, 
but resting his case upon the weakness of his adversary’s proof, claimed the right 
to close the argument in reply to the State Attorney. The District Judge held 
that the latter was entitled to the opening and to the reply. 

This ruling is in unison with the common law practice, and is supported by the 
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authority of the elementary writers on this subject. Arch. Cr. R., 170; 1 Chitty’s 
Crim. Law, 512 ; Roscoe on Ev., 237 ; Starkie’s Ev. 325. The dictum in the case of 
the State v. Bass, that “If the prisoner chooses to rest his defence upon the weak- 
ness of the State’s proof, and to offer none himself, it seems that it is usual for the 
argument to cease with the reply of his counsel to the argument of the prosecu- 
ting officer,” is incorrect, It does not discriminate between the prosecution at the 
instance of a private individual, and a public prosecution by the officer of the 
government. In the latter, the opening and the reply in the argument belong to 
the State Attorney. 

II. On a motion for a new trial, the defendant offered one of the petit jurors 
as a witness, to impeach the verdict rendered in the cause ; and also to prove that 
the charge of the District Judge had been misunderstood by the jury. Objection 
being made to the competency of the witness, the same was sustained. 

A juror cannot be heard to impeach the verdict which he has rendered. State 
v. Caldwell, 3 An. 435; State v. Brette, 6 An. 653. He is not allowed to prove 
the misconduct of his fellow-jurors, nor to show that they erred in the formation 
of their verdict, either by disregarding or misconstruing the charge of the Jadge. 
In both cases, the object of introducing the testimony is to impeach the verdict ; 
and that renders the witness incompetent. State v. White et als, 13 An. 573. 

III. The motion in arrest of judgment is based upon the allegation, “ that the - 
record does not show the finding of the Grand Jury; that the indictment was 
never legally filed ; and that no order for the arrest of the accused was ever 
made.” 

Upon an inspection of the record, we find the following entry : “ The Grand 
Jury came into court, and presented the following bill of indictment, to-wit : State 
of Louisiana v. Pleasant Mulligan,—Indicted for burning a crib of corn.” Then 
follows the bill of indictment, with the endorsement on the back : “A true bill.— 
Jesse Womack, foreman” This document is endorsed also : “ Filed January 17th, 
1860—J. A. Dixon, clerk.” The court has acted upon this indictment, which was 
docketed as No. 92 of the Criminal Docket of the District Court of that parish. 

The defendant’s counsel contends, that the record should show on its face, not 
that a bill of indictment was presented by the Grand Jury, but that they pre 
ferred a true bill. This informality, if informality there he in this case, cannot 
be urged in arrest of judgment. No defect of form, as well in the proceedings as 
in the indictment, howsoever apparent on the face of the papers, will be a good 
ground for a motion in arrest of judgment. See the case of the State v. D. Swift 
et ai., 14 An. 828. These remarks dispose also of the objection with regard to 
the arrest of the party. 

IV. It is assigned as an error in the indictment, that there is no law punishing 
the offence of willfully or maliciously setting fire to, and burning a crib of corn. 
The 3d section of the Act approved March 18, 1858, is in point. Sess. Acts, p. 
212. 

Judgment affirmed. 
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James H. Barsin v. Portice Jury or AVOYELLEs. 


B. contracted with the Police Jury of the parish of Avoyelles for the establishment of a public road 
from a certain point in the parish to his landing on Red River, for the purpose of carrying on the 
receiving and forwarding business—Held : That the private interest of B. was a sufficient considera- 
tion for the agreement on his part, and the incidental public advantage to the parish authorized the 
action of the Police Jury in the establishment of the road as a public highway. 

Where an act, authorized by law, gives rise to damage, it is damnum absque injuria. 


PPEAL from the District Court of the Parish of Avoyelles, Cullom, J. 
F. P. Hitchborn, for plaintiff and appellant. Irion, for defendant. 

Lanp, J. A public road was established by order of the defendant, the Police 
Jury, from a certain coulee near the town of Marksville to the plaintiff’s landing 
on Red River in the parish of Avoyelles, upon an understanding with the plain- 
tiff, that the road should never be of any expense to the parish, in its construc- 
tion or repairs. 

The plaintiff, at the time, intended to engage in the receiving and forwarding 
business, at his landing, and for the purpose of increasing his business, constructed 
at his own expense on the line of the public road, levees and bridges across the 
swamp situated between his premises and the high land. 

The Police Jury, afterwards, caused a bridge to be erected over a stream called 
the Bayou Rouge, which enabled and induced certain inhabitants of the parish, 
(who had not done so previously) to travel over the road made by plaintiff. 

For the use thus made of the road, in consequence of the erection of the bridge 
over the Bayou Rouge, this suit was instituted to recover damages from the 
parish, on the grounds that the establishment of the road did not divest plaintiff's 
title to the land over which it was made, nor his right and title to the road itself. 

It is alleged in defendant’s answer that, “The said Barbin pledged himself to 
the Police Jury, that he would bear all the expenses of making and keeping the 
said road in repair, and that it should never cost the parish anything.” And 
the plaintiff admits in his argument or brief, that “the Police Jury accepted the 
same as a public road with the distinct understanding, as alleged in their answer, 
that said road should never be any expense to the parish.” 

This understanding was a contract between plaintiff and defendant and cannot 
be revoked unless by mutual consent of the parties, or for causes acknowledged 
by law. And it waived all right on the part of the plaintiff, to compensation 
either for his land, or for his labor in the construction or repair of the levees and 
bridges on the line of the road. 

The private interest of plaintiff was a sufficient consideration for the agreement 
on his part, and the incidental public advantage authorized the action of the 
Police Jury in the establishment of the road as a public highway. 

The only act of the Police Jury, complained of, is the construction of the 
bridge over the Bayou Rouge; but this act was authorized by law, and did not 
therefore give any cause of action to plaintiff for damage sustained in consequence 
thereof. The damage, if any, was damnum absque injuria. Bennett v. City of 
New Orleans, 14 An. p.120. 

It is, therefore, ordered, adjudged and decreed, that the judgment be_affirmed 
with costs. 
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Wm. B. Hyman v. L. Barney et als. 


A vendor who is not bound in warranty is a competent witness to testify in a case where the title of 
property sold by him is involved. . 

Where a power of attorney authorizes an agent to sell, but is silent as to the right of acquiring 
property, a purchase by the agent exceeds his delegated powers, and may be repudiated by the 


principal. 


PPEAL from the District Court of the Parish of Rapides, Cullom, J. 
W. B., J.C. & E. T. Lewis and J. K. Elgee, for plaintiff. Ryan & Orsborn, 
for defendant and appellant. 

Durret, J. This cause was, by this court, remanded to the lower court, for 
further proceedings. See 13 An. 450. And the judgment on the second trial 
having decreed the title of the property to be in the plaintiff, the defendants ap- 
pealed. 

The refusal of the District Judge to allow the call in warranty of Waters and 
Hughes, was proper, under one of the causes sustaining a similar ruling, when 
the case was first before us, to-wit : that Waters, in his sale, expressly limited his 
warranty to his own acts, and those claiming under him; Hughes, the vendor of 
Waters, stands in the same light, having likewise sold without warranty. And, as 
Waters is not bound in warranty in the present form of action, he is not incom- 
petent to testify, on the score of interest. 

The District Judge did not err in refusing to charge the jury that, “If they 
were satisfied, from the evidence, that the sale from the plaintiff, Badey, to 
Hughes, was accompanied with delivery and bona fide possession by the said 
buyer, Hughes, the validity of said transfer, though made in fraud of his creditors, 
could not be tested by the seizure of Bailey's creditors, but that they must resort 
to the revocatory action, or action of simulation.” Such a charge was calculated 
to mislead the jury ; for the real question submitted to the jury was the reality 
of the title of 1. Maillon, the vendee of Waters. 

The conclusion to which we have arrived, on the merits, does not require us to 
pass on the other bill of exception. 

We will now proceed to examine the case on its merits. 

The plaintiff can only succeed in this action by proving simulation ; as other- 
wise the apparent title is in the estate of M. Maillon, f. w. c. 

The property in conéroversy was sold hy Littleton Bailey to J. J. Hughes on 
the 3d December, 1840, who sold on the 26th June, 1847, to W. Waters, Jra 
who, on the 14th of May, 1853, sold to Merrick Maillon, through her special 
attorney in fact, Littleton Bailey ; this last sale was for $5000, represented in two 
notes of $2500 each, made by the agent, and payable at one and two years. The 
power of attorney to L. Bailey was executed on the 5th of March, 1851, and it 
authorizes the agent to sell all her property, real and personal, lands and slaves, 
but is silent as to the right of acquiring property and signing notes. We have 
already stated, that Hughes and Waters made a simple conveyance of their right, 
title and interest. 

The parties in all the above recited conveyances, dispensed with the certificate 
of mortgages required by law ; and it appears from the certificate of mortgages 
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which is in the record, that mortgages forming in the aggregate a large amount, 
have, at various dates from 1840 inclusive, been recorded against L. Badey. 

We also see L. Bailey pledging, by public act bearing date the 29th of March’ 
1855, to a commercial house in New Orleans, his future crops of cotton and corn, 
revenues and rents, to secure to them $1,273 24 then due by him for advances 
made to him “ for the purpose of carrying on and maintaining his property or 
plantation of Rock Island (the very land in controversy) Rigolet Bon Dieu, in 
the parish of Rapides, &c.,” as also to secure the payment of all sums which may 
be hereafter advanced to him. 

The witness, J. N. Lewis, the father-in-law of L. Bailey, “ was the first occu- 
pant of the land, went on it in the spring of 1846, it was a perfect wilderness.” 
He considered that he was living on the land of Hughes, remained there until the 
1st of January, 1853; never paid rent to Hughes and Waters ; the crops of the 
two last years were 50 to 60 bales. “The crops made while witness was there 
were divided, witness taking half; the crops were shipped to DeGruy & Co. un- 
der the mark B. & L. signifying Bailey & Lewis, the crops sold by the merchants 
and proceeds applied one-half to witness, and the other half to whomever entitled 
to it.” 

The testimony of Waters, when taken together, is such as to convince us that 
he never considered himself as the owner of the land, but simply as holding the 
same for L. Bailey. 

This witness, in answer to the 3d interrogatory, says: “As well as I recollect, 
L. Bailey asked me a short time before the transfer of the land was made to me, 
if I could accept of the transfer under the coaditions which it was afterwards 
conveyed to me; to which I think my reply was, that I had no particular objec- 
tion, having been on the property before the transfer was made to me. I think 
Bailey and myself were on the property the fall before it was conveyed to me; 
our business there was to look at several mill seats, one or two of which Bailey 
pointed out as being on the land in question. Bailey and myself had several con- 
versations at various times after the transfer of the land to me, the substance of 
which will be given in answer to the different interrogatories propounded after 
this, as well as I can recollect them.” 

The witness having been asked, interrogatory 4, “ If there was not an express, 
was there not a tacit understanding between you and Bazley, that you were to 
hold the land for him, but of course to be saved harmless upon the notes you gave ?” 

(We will here remark, that Waters had given, as a consideration of the price 
of the land, his two notes forming in the aggregate $4,800.) 

He answered as follows : 

“ There was a mere verbal understanding between Bailey and myself to that 
effect, at the time the land was conveyed tome. The title to the land was then 
pending between Hickman and Bailey ; and some six or eight months after the 
land had been transferred to me, from some remarks that P. L. Hickman made to 
me, I applied to L. Bailey, supposing he either held my notes, or knew where 
they were. To which he informed me that he had them. I then informed him 
that I was somewhat fearful about the title to the land, and that I wished some 
guarantee against the payment of my notes, in case the title to the land should 
be lost ; to which Bailey informed me he had my notes in his possession, and that 
he would give me any guarante+ that I required, he, Bailey, appearing to be per- 
fectly satisfied about the title to said land. Accordingly, there was written on 
the back of each of my notes, to convey the meaning, that in case the title to the 
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land should prove worthless, then my notes were to be void, otherwise to remain 
Barry in force against me.” 
Answer to the fifth interrogatory : “ I did not purchase the property with the 
view that it would result to my benefit ; but owing to the condition under which 
I accepted of the conveyance, the land was all that I had to secure me against 
the payment of my notes.” 
This witness also states, that he was only twice on the land, once before and 
once after the sale to him ; that he took up his notes by giving in exchange those 3 
of his vendee ; the exchange was made with Bailey ; does not recollect of ever 
having been called on to pay his notes; L. Bailey proposed the transfer to M. / 
: Maillon, to which he consented on condition that he or she would return to him 
his notes ; does not recollect having had any conversation with M. Maillon about 
the matter; Bailey attended to the whole matter from beginning to end. 
From the above exposition of the facts, it cannot be well doubted that the title 
of Waters was the title of Bailey, in fact, that Waters held the land for Littleton 
Bailey ; and it now remains to be seen if the sale from Waters to Maillon was a 
bona fide, or a simulated transaction. 
The evidence is conclusive, that M. Maillon was the concubine of L. Bai- 
ley; that they lived together up to the date of the marriage of Bailey, in 
June, 1852, (Jf. Maillon died in November, 1853). It is true that Maillon 
moved on the land after the conveyance from Waters, and took her slaves with 
her ; yet we see Bailey visiting the place as he was wont to do before. The 
father of Mrs. Bailey says that on the day of her marriage, Bailey, as agent of 
Maillon, executed in her favor ¢ a deed of some kind.” The fact is, apart from ' 
the loose declarations made by Maillon to two of the witnesses examined in the 
case, we have no evidence of an acceptance by Merrick Maillon of the sale made 
without authority to her agent; and had the transaction been a fair and bona 
fide one, the heirs could successfully, even now, repudiate the sale and refuse to 
pay the notes furnished by the agent, on the ground that he had exceeded his 
delegated powers. C. C. Arts. 2966, 2990. 

Viewing the case in all its parts, we conclude that Maillon never acquired a 
title to the land, and that it was legally seized and sold as the property of Little-» 
ton Bailey. 

Judgment affirmed. 
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H. T. Masry v. J. L. Tatty. 


The Act of 1839, amending Article 275 of the Code of Practice, which establishes the cases in which a 
sequestration may be ordered, forms part and parcel of that Article, and the legal effect of the 
amendment is the same as if the Article were reénacted, with the words of the amendatory Act 
inserted in its text. 

The decision in the case of Wells y. St. Dizier re-affirmed, to the effect that, an affidayit for a seques- 
tration embracing several of the alternatives of Article 275 of the Code of Practice, as amended, is 
sufficient in law. 

The addition, in such an affidavit, of another of the legal alternatives contained in the Article, will not 
vary the principle. 


PPEAL from the District Court of the Parish of Rapides, Cullom, J. 
T. C. Manning, for plaintiff and appellant. Hyman & Cazabat, for defen- 
dant. 
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Bucuanay, J. This is an appeal from an interlocutory judgment of dismissal 
of a writ of sequestration, upon grounds which are identical with those in the 
case of Wells v. St. Dizier, 9 An. 119. 

Upon the authority of that case, the affidavit for sequestration in the present 
one must be held sufficient in law. It will be remarked, that although there was 
a division of opinion among the Judges in Wells v. St. Dizier, upon a question 
of admissibility of evidence, there was none in relation to the sufficiency of the 
affidavit for sequestration. 

Judgment reversed ; writ of sequestration reinstated, and cause remanded for 
further proceedings ; defendant and appellee to pay costs of appeal. 


Same Case—Ow a RE-HEARING. 


Bucnanan, J. Wefendant’s petition for re-hearing admits that the decision 
herein rendered would be correct, were the affidavit for sequestration here the 
same as that in the case of Wells v. St. Dizer, 9 An. 119, upon the authority of 
which the present case was decided. 

But he distinguishes between the two cases, because the affidavit in the present 
case contains an alternative not presented by that in Wells v. St. Dizier, to-wit : 
that defendant will sead the property claimed out of the jurisdiction of the court, 
pending the suit. 

The difference then consists, in the present af§davit being more comprehensive 
than that in Wells v. St. Dizier. That affidavit embraced the three alternatives 
of the Act of 20th March, 1839, amending Article 275 of the Code of Practice. 
The present affidavit embraces those three alternatives, and, in addition, one of 
those which are expressed in the original Article 275 of the Code, as a good basis 
for sequestration. 

Now, the Act of 20th March, 1839, says, that Article 275 should be so 
amended that, in addition to the cases therein mentioned, a sequestration may be 
ordered in three other cases specified. The argument of counsel is, that the affi- 
davit now made is neither an affidavit under Article 275, nor yet an affidavit 
under the Act of 20th March, 1839. 

In our judgment, the Act of 1839 is part and parcel of the Article 275; and 
the legal effect of the amendment is the same as if the Article were reénacted, 
with the words of the amendatory Act inserted in its text. 

The sufficiency of an affidavit for a sequestration, embracing several of the 
alternatives of Article 275, as amended, was settled affirmatively in the case of 
Wells v. St. Dizier. That decision seems to have overruled the case of Ranald- 
son V. Hamilton, 5 An. 204. The addition, in this affidavit, of another of the 
legal alternatives in the Article contained, does not vary the principle, nor make 
this case different from Wells v. St. Dizier. This affidavit contains all that was 
contained in that one, and something more. 

We are aware that there are other decisions, besides that of Ranaldson v. 
Hamilton, which are inconsistent with the decision in Wells v. St. Dizier ; but 
we prefer to abide by the doctrine of the last named case, as being, in our opinion, 
more in conformity to the letter of the Code of Practice. 

Re-hearing refused. 


TALLY. 
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Taytor, Happen & Co. v. Stas F. Pearce. 


In an hypothecary action to enforce a judicial mortgage, the certificate of the Recorder, that the judg- 
ment has been recorded in his office, has the same effect as evidence, when drawn up ona duly 
certified copy of the judgment, as it would have on a separate and distinct paper. 

The Recorder's certificate is only prima facie evidence of the facts stated in it, and if untrue, may 
be contradicted by proof. 

The right of action given by Art. 69 of the Code of Practice to the mortgage creditor against the third 
possessor of the mortgaged property, depends, first, on the giving of notice to the third possessor, of 
the “ amicable demand,"’ and secondly, on the non-payment of the hypothecary debt by the third 
possessor, for the space of ten days, to be computed from the date of the service of the notice. 
These two conditions must be accomplished, before a right of action can be completely vested in a 
mortgage creditor against the third possessor ; and, consequently, any action instituted against the 
third possessor prior to the expiration of the ten days delay, is premature, and subjgct to legal ex- 
ceptions. 

The law has not made it the duty of Sheriffs to serve notices of amicable demand in hypothecary 
actions, and however convenient the practice may be, he acts in such cases as a private individual, 
and must be called as a witness to prove his acts, and cannot certify to them in his official capacity 


for the purposes of evidence. 


4 PPEAL from the District Court of the Parish of Rapides, Cullom, J. 
A Canfield, for plaintiff. Hyman & Cazabat, for defendant and appellant. 

Lanp, J. ‘This is an hypothecary action to enforce a judicial mortgage on a 
certain plantation and slaves in the possession of the defendant as third possessor 
of the mortgaged property. 

The defendant is the appellant, and insists on the reversal of the judgment 
against him, on several points of law raised by his bills of exceptions in the lower 
court. He contends that the Judge a quo erred in permitting the plaintiffs to 
offer in evidence a copy of the judgment in their favor, certified by the Deputy 
Clerk of the District Court, with the certificate of the Recorder thereon, to the 
effect, that said judgment had been registered or recorded at a certain date, and in 
a certain book, zn his office. 

This objection was not well taken. The Recorder had authority to certify the 
fact, that the judgment in favor of the plaintiffs had been recorded in his office ; 
and his certificate of the fact, on a duly certified copy of the judgment by the 
District Clerk or his Deputy, had the same effect, as evidence, that it would have 
had on a separate and distinct paper. The Recorder's certificate was only prima 
Jacie evidence of the fact stated in it, and if untrue, the defendant had the oppor- 
tunity and the privilege of contradicting it by proof. The Judge did not err in 
receiving the the certificate in evidence. Hanna v. His Creditors, 12 M. 32; 
Lafarge v. Morgan, 11 M. 462; Cannon v. Labarre, 13 La. 401 ; Sewell v. Hen- 
nen, 8 R. 216. 

The defendant contends in the second place, that the ten days notice of the 
amicable demand mentioned in Art. 69 of the Code of Practice, should have pre- 
ceded the commencement of suit, or the filing of the petition in the hypothecary 
action. This Article is in these words: If thirty days after the amicable demand, 
made from the debtor or his heirs, of the payment of an hypothecary debt, it has 
not been fully discharged, the creditor may bring his action against the third 
possessor of the property hypothecated to him, to have it seized and sold ; if that 
possessor have not, within the ten days, after having been notified of such a de- 
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mand, paid the amount of the hypothecary debt, including the interest and 
costs. 

The phraseology of this Article is not susceptible of two different constructions. 
The right of action which it gives to the mortgage creditor against the third 
possessor of the mortgaged property, is made to depend, first, on the giving of 
notice to the third possessor of the “amicable demand,” and secondly on the non- 
payment of the hypothecary debt by the third possessor for the space or term of 
ten days to be computed from the date of the service of the notice. These two 
conditions must be accomplished before a right of action can be completely 
vested in a mortgage creditor against the third possessor of the hypothecated 
property, and consequently any action instituted against the third possessor prior 
to the expiration of the ten days delay, would be premature, and subject to legal 
exceptions. 

Although this point of law, is with the defendant, yet the evidence satisfied the 
District Judge. and also satisfies us, “that notice of the amicable demand, was 
given to the defendant, for more than ten days prior to the institution of this 
action. The letter of the defendant is certainly an acknowledgement of the 
receipt of the notice written and sent to him, by the plaintiff's attorney. Both 
of these letters are in the record ; and the date and contents of the defendant's 
reply can leave no reasonable coubt on the mind, of the fact that the notice had 
been received by him more than ten days before this suit was commenced. 

It appears that notice of the amicable demand was also served in this case, by the 

Sheriff on the defendant ; and the question has been elaborately argued by coun- 
sel, whether the Sheriff's return is sufficient and legal evidence of the fact of ser- 
vice. The law has not made it the duty of Sheriffs, to serve notices of amicable 
demand in hypothecary actions, and however convenient the practice may be, he 
acts in such cases as a private individual, and must be called as a witness to prove 
his acts, and cannot certify to them in his official capacity, for the purposes of 
evidence. 

For the reason stated, it is ordered, adjudged and decreed, that the judgment 
of the lower court be affirmed with costs. 
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Srate or Lovurstana v. G. M. Branner et al? 


The Sixth District Court of the Parish of Orleans has no jurisdiction in criminal matters, and is without 
authority to take a bond from a prisoner, upon an application for a writ of habeas corpus, even with 
the consent of the parties. Its jurisdiction is entirely civil, the whole criminal jurisdiction in the 
Parish of Orleans being vested in the First District Court. 

The State is not entitled to judgment on a bond, taken by the Sixth District Court of New Orleans, in 
in a criminal proceeding. 


PPEAL from the District Court of the Parish of Natchitoches, Chaplin, J. 
Chaplin, for plaintiff and appellant. Campbell, for defendants. 
Vooruigs, J. The State is appellant from a judgment quashing a bail-bond 
subscribed by the defendants as principal and sureties. 
G. M. Branner, was indicted for the commission of several em in the 
Parish of Natchitoches. Being under arrest, he was admitted to bail on condi- 
tion that he should furnish bond in the amount stated in the decree of the court. 
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This, however, he failed to do; but he made his escape, and was afterwards 
Braxyer. arrested in the city of New Orleans. 

An application was made, on his behalf, for a writ of habeas corpus, before the 

Sixth District Court of the Parish of Orleans. : 

Trial was had on this motion, and the Judge ordered the prisoner to be dis- 7 

charged from custody on giving bond in the sum of five thousand dollars, and on 

condition that he should appear before the District Court of the Parish of Natchi- 


































toches to answer to the charges there preferred against him. ~ | 
This bond was duly furnished; and the question now presented is as to the 
validity of this instrument. i 


The Sixth District Court of the Parish of Orleans had no jurisdiction in the 
premises, ratione materia ; and was without authority to take the bond, even with 
the consent of the parties. Its jurisdiction is entirely civil, the whole criminal 
jurisdiction, in that district, being vested in the First District Court. Acts 1855, : 
p- 315, 46,11; State, ex rel. Cook, v. Keeper of Parish Prison, ante p. 347. 

The District Judge properly refused to give judgment on the vond furnished 
by the defendants in favor of the State. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed. 


Wituam F, Syirn v. Lawsern’s Execvror et al. 


peewee 


The commission allowed an executor does not constitute such an interest as disqualifies him from tes- 
tifying on behalf of the estate which he represents. 

*arol evidence is admissible to establish simulation in a title to slaves. 

A party claiming title to property under a Sheriff's sale is permitted to introduce in evidence the 
record of the suit in which the fi. fa. issued, and in which the Sherifl’s sale to such party took 
place ; and the fact, that the Sheriff's sale was not followed by registry, is not sufficient reason to 
exclude the record. 

Where a party brought suit to recover slaves, claimed to have been purchased by the defendant at 
Sheriff's sale, from the same vendor under whom plaintiff claimed title, and plaintiff offered to prove 
the verbal statements of the defendant, showing that he (the defendant) had purchased these slaves 
for the contingent benefit of the seized debtor’s wife and children, or of the debtor himself—Held : i 
That, as the introduction of such testimony would be an attempt to establish title to slaves by parol, 
and would also be foreign to the issue in the cause, it is, therefore, inadmissible. 

Where notice of title has been directly brought home toa party, it supplies the place of registry of 
that title ; and although this knowledge has not been directly brought home to such party, it may 
be inferred from the circumstances of the case. 
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PPEAL from the District Court of the Parish of Avoyelles, Cullum, J. 
Hyman & Cazabat and Barlow & Waddill, for plaintiff and appellant. 
Cannon & Trion and Manning, for defendant. 

Bucnanay, J. The'plaintiff claims eight slaves in the possession of defen- 
dants, as his property, by virtue of a sale from Paul G. McNeely to him, of date 
the 2d day of October, 1858. 

The answer of defendant, Pitts, acknowledges that he is in possession of the 
slaves claimed, as testamentary executor of Wm. M. Lambeth, deceased ; and 
pleads that said slaves belong to the succession of said Lambeth, by virtue of a 
purchase made by said Lambeth at Sheriff's sale, in execution of various judg- 
ments against Paul G. McNeely, on the 4th day of August, 1849. 
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The plaintiff relies upon the want of registry of this Sheriff’s sale. It appears 
that Lambeth paid the price of adjudication, and took a deed from the Sheriff, 
but that he neglected to have said deed recorded. 

It is argued for defendants, that the plaintiff had knowledge of the previous 
forced alienation of McNeely’s property in the said slaves at the time he, plaintiff, 
purchased ; and that such knowledge dispenses with registry of Lambeth’s title, 
so far as plaintiff is concerned. 

It is further pleaded by defendant, in an amended answer, that plaintiff's title 
is a simulation, and solely intended to give him an apparent right to institute 
this action. 

On the trial of these issues, the plaintiff and appellant took the following bills 
of exceptions to rulings of the court : 

1. The testamentary executor was put upon the ‘stand as a witness, and his 
competency was objected to, on the ground of interest. It has been repeatedly 
ruled, that the commission allowed an executor does not constitute such an in- 
terest as disqualifies him from testifying on behalf of the estate which he represents. 

2. It was further objected to this witness, and to two other witnesses for defen- 
dants, that parol evidence was inadmissible to vary or contradict a written instru- 
ment. 

There is nothing in this objection. The witnesses Tanner and Robert testified 
as to the simulation of plaintiff’s title. 

3. Plaintiff objected to the introduction of the records of the suits against 
McNeely, in which the fi. fas. issued, and in which the sale by the Sheriff to 
Lambeth took place. 

The ground of this objection seems to be, that the Sheriff’s sale was not fol- 
lowed by registry. That is no reason for excluding the records. They were good 
proof as far as they went. 

4. ‘Plaintiff offered to prove verbal statements by Lambeth, showing that he, 
Lambeth, had purchased these slaves for the contingent benefit of McNeely's wife 
and children, or of McNeely himself. This testimony seems to have been properly 
excluded on two grounds: Ist, that it was an attempt to establish a title to 
slaves by parol ; and 2d, because it was foreign to the issue in this cause. 

Upon the evidence, we agree with the District Judge that plaintiff has failed 
to establish a title to the slaves claimed by him. Notice of Lambeth’s title has 
not been directly brought home to plaintiff; which, under the decision in Swan 
v. Moore, 14 An., would have supplied the place of registry of that title. But 
there is strong reason to infer knowledge of the Sheriff’s sale on the part of plain- 
tiff, from the circumstances attending the sale from McNeely to plaintiff, as dis- 
closed in the record. It is made apparent, that that sale was a simulation; that 
it was understood between the parties, that Neely was to have the slaves, when 
recovered in this action ; and that the plaintiff, as compensation for his trouble, 
was to have the hire of the slaves which might be recovered of Lambeth’s estate. 
It is difficult to suppose a reason for the anxiety of the parties to this arrange- 
ment, to put the apparent title of the slaves out of McNeely and in plaintiff, un- 
less it was intended to take advantage of the want of registry of the Sheriff’s 
deed to Lambeth, which necessarily would imply a knowledge of that deed in the 
parties to the arrangement. At all events, it is certain that McNeely knew of 
the Sheriff’s sale in question ; and, under the peculiar circumstances just alluded 
to, McNeely’s knowledge may be viewed as the knowledge of plaintiff. Millaudon 
v. Sylvestre, 8 La. 262. 
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Lambeth is proved to have given and signed a paper in the nature of a counter- 
letter, which possibly may be advantageous to the wife and children of McNeely, 
in @nnection with these slaves. But this plaintiff has no quality to represent 
those parties, who are not before us. 

Judgment affirmed, with costs. 


Strate or Lovurstana v. Wituram Smon. 


Evidence of the voluntary confession made by a prisoner to the officer having him in his legal custody, 
is admissible. 

All confessions made by a prisoner, except when they have been obtained by duress or through 
inducements or promises, are legitimate evidence, whether made to private individuals or to persons 
in authority. Such is the common law rule, and even our statutes provide that the voluntary decla- 
ration of the accused before the committing magistrate, is evidence. 


PPEAL from the District Court of the Parish of Natchitoches, Chaplin, J. 
C. Chaplin, for the State. P. A. Morse, for defendant and appellant. 

Voorntes, J. The prisoner being sentenced by the court to imprisonment for 
life in the State Prison, for the the crime of murder, took an appeal. 

The only ground of complaint which he urges, as invalidating the verdict of 
the jury, is the reception in evidence of his declarations or confession to the wit- 
ness James Collins. 

The bill of exception states that James Collins “and three others had the pri- 
soner in charge to bring him to the Parish Jail as aforesaid; that witness was 
detailed as special officer to conduct him to jail, and that witness and one of the 
other persons so conducting him, were armed; and that witness’s arms were ex- 
posed ; to the introduction of which said testimony the prisoner, by his counsel, 
objected as being inadmissible evidence, which said objection was overruled by 
the court for the following reason, viz: That no threats or menaces were made 
by the witness to the prisoner,—no inducement offered to him to make this state- 
ment,—that he was not in duress but in the legal custody of the witness,—and 
that the answers of the prisoner to the questions of the witness were entirely 
voluntary on his part.” 

The question of law presented for adjudication, under the above bill of excep- 
tions, is as to the admissibility in evidence of the voluntary confession made by a 
prisoner to the officer having him in his legal custody. There can be no doubt 
upon this point : the statement should go to the jury. All confessions made by 
the prisoner, except when they have been obtained by duress or through induce- 
ments or promises, are legitimate evidence, whether made to private individuals, 
or to persons in authority. Such is the common law rule. Even our statutes 
provide that the voluntary declaration of the accused before the committing ma- 
gistrate, is evidence. Archibold Cr. Pl. 128; Greenleaf’s Evid., 3222; State 
v. George, 15 An. 146. 

Judgment affirmed. 
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Marearet ©. Decurr, Wife, &c., v. Ovinr Leseune et al.* 


\ Where, by the marriage contract, the present and future property of the wife is constituted dotal, 
property belonging to successions devolving upon the wife as heir, after the marriage, will be 
regarded as the dotal property of the wife. 

Where the husband purchased the dotal property of the wife under an administrator’s sale, made 
for the ostensible purpose of paying debts of the succession to which the wife was heir, but with 
the real intention of divesting the property of its dotal character, so as to remove the obstacle of 
dealing in regard to it with third persons—Held; That it was a simulation, and that the adjudi- 
cation to the husband was an absolute nullity. 

Where a party denies under oath, that a plea filed in his name by an attorney was filed with his f 
authority, and the allegation is borne out by the proof, the act of the attorney is not binding. 

An obligation which is absolutely null is not susceptible of confirmation or ratification ; a new obliga- 
tion to be substituted for it is necessary ; and where the obligation is susceptible of confirmation or 
ratification, it is requisite that the acts relied on as being in confirmation or execution of the defec- 
tive obligation, should have had in view and have been intended to supply the defects in the obliga- 
tion which would render it null. 

With regard to confirmatory acts containing an express ratification, and the voluntary execution im- 
porting a tacit ratification, the rules are the same so far as the substance is concerned ; there is 
difference only respecting the burden of proof. 

The wife who is divorced from her husband, and takes no steps to accept the community within the 
legal delays, is presumed to have renounced it. 


PPEAL from the District Court of the Parish of Pointe Coupee, Haralson, J. 
R. N. Ogden, C. Roselius and Ed. Phillips, for plaintiffs and appellants. 
T. J. & W. H. Cooley and H. M. Spofford, for defendants. 

Voorures, J. The plaintiff, Marguerite C. Decuir, the divorced wife of Ovide 
Lejeune, sues the latter for a share in the community of acquets and gains, and 
for the restitution of her dotal estate. 

The parties were married in May, 1842. By the marriage contract, the pres- 
ent and future property of the wife was constituted dotal. 

Madeleine Lacour, the plaintiff’s mother, died in the year 1847, and her father, 
Jean B. Decuir, died two years afterward. Their successions comprised a large 
sugar plantation, with seventy-five slaves. 

The spouses took possession of the respective estates without form of law : 
the whole property in question, consequently, assumed the dotal character. . 

The debts due did not exceed the sum of fourteen thousand dollars,—an amount 
comparatively small, if previous crops are taken as a criterion. 

Ovide Lejeune was anxious to pay these debts. In a petition drawn up by 
C. Poydras, Esq., then a practising attorney, the plaintiff, with the authorization 
and assistance of her husband, applied for the sale of a tract of land unconnected 
with the main plantation, for the purpose of relieving the dotal estate of this 
encumbrance. No action, however, was taken upon this petition, which pursued 
the course pointed out by law in such cases. The views of Ovide Lejeune were 
different, or had undergone a change. For the purpose of divesting the property 
of its dotal character, which was an obstacle in dealing with third persons, he 
had recourse to another plan.—Mortuary proceedings were had in the succession 
of J. B. Decuir, deceased, no mention being made of the estate of Madeleine La- 
cour, deceased ; an inventory was made of all the property, an administrator 





*This case was omitted from the New Orleans cases and is reported in connection with the decision 
at Alexandria as to the execution of the judgment. ‘we 
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appointed, and a cash sale made of the whole property in block, slaves, mova- 
bles and immovables, the whole being adjudicated to Ovide Lejeune. A tableau 
of classification and distribution filed by the administrator was duly homolo- 
gated, and subsequently a formal discharge given by the spouses to the adminis- 
trator. 

But, as shown by the evidence in the record, this whole administration was a 
simulation, resorted to for the purpose of divesting this property of its dotal fea- 
ture. Ovide Lejeune had caused J. D. Lacour to be appointed administrator of 
the estate of J. B. Decuir, deceased. Lacour acted as such in appearance ; but 
he did not receive one doliar of the price of adjudication of the plantation, 
amounting to $75,000; he paid no debts; he did not receive, nor did he claim 
the payment of the sum of $1,880 charged on the tableau as his commission, 
although deducted in striking out the balance of the paraphernal rights of the 
plaintiff. 

The whole administration was a fiction, the object of these mortuary proceed- 
ings being to divest the property of the dotal character. Was this object accom- 
plished? “The property of dotal immovables, says the Code, can never be 
transferred to the husband, even by express agreement.” C. C. 2335, 2337. The 
adjudication to Ovide Lejeune was an absolute nullity, and gave him merely a 
nominal title: the property remained the dotal property of his wife, M. C. De- 
cuir, as if no mortuary proceedings had ever taken place. C. C. 2336, 2340. 

Two or three years elapsed. The spouses, although living under the same 
roof, had ceased to cohabit as mau and wife. Lejeune kept a colored concubine 
in the neighborhood of his residence, publicly and notoriously. In the meantime, 
he was prosecuted for having feloniously shot one Solomon Beach ; and, on that 
occasion, as in the present suit, he labored to prove an improper intimacy be- 
tween Beach and Marguerite C. Decuir. We are at a loss to understand why 
the scandal of the past is now evoked, since the only question presented for adju- 
dication is one of property. 

Lejeune sued his wife for a divorce, on the alleged ground of adultery. The pa- 
pers were served upon the former, the latter being at the time absent from the 
house where they resided. A judgment by default was entered upon this infor- 
mal citation, and the suit subsequently dismisssed. After the lapse of three years, 
Lejeune again sued his wife, but then only for a separation from bed and board, 
on the ground of abandonment. 

An answer was filed for Marguerite C. Decuir by the attorney who had insti- 
tuted the suit in behalf of the plaintiff. It admitted that she had withdrawn 
herself from the common dwelling, but averred that she did so because her hus- 
band there kept his concubine. In reconvention, she claimed several slaves as 
her dotal property, and a blank sum as her paraphernal rights in the estate of 
her father, J. B. Decuir, deceased. She further renounced the community of 
acquets and gains. Lejewne’s answer to the reconventional demand recognized 
her claim for paraphernal funds, and specified the amount or balance, which, ulti- 
mately, was taken as a basis of the judgment. This judgment was rendered in 
her favor ; it decreed the divorce, and awarded to her her dotal and her para- 
phernal rights as claimed and admitted in the pleadings. Immediately followed 
notarial acts in execution of this judgment. 

The defendant, Lejeune, contends that, conceding the nullity of his original title, 
the plaintiff, Decuir, has precluded herself by these voluntary acts of confirmation 
and ratification. ‘The latter joins issne upo. this point, and alleges that she was 











ep a parte: «> 









Ba en 








ALEXANDRIA, AUGUST, 1860. 


prevailed upon by fraud and collusion to act as she did, and that she labored all 
the while under grave errors of law and fact. 

It is not amiss to enquire into the consequences of a judgment which would 
preclude the plaintiff ’s demand in revendication of her dotal property. 

When Ovide Lejeune and Marguerite C. Decuir started in life, nearly the whole 
property belonged to her ; indeed, his separate property was in comparison a 
trifle. After the lapse of a few years, the marriage is dissolved ; and, upon a liqui- 
dation of the right of the spouses, the whole estate is absorbed by the husband, 
who, in exchange, executes his individual notes in favor of the wife for a sum 
averaging less than a third of the value of her property,—and these notes payable 
in several instalments, and secured by an unrecorded mortgage ! 

Such a result is a spoliation, unless the plaintiff has knowingly and willingly 
made a sacrifice of her rights; and, before fastening this loss upon her, it is but 
natural that the court should require cogent evidence as to a voluntary execution 
on her part, within the intendment of the Civil Code. 

The only ground upon which the plaintiff can be cast in her demand for the 
restitution of her dower, is that of confirmation or ratification, express or implied, 
on her part, since the dissolution of the marriage. It is evident, that no acts of 
the wife previous to that event, can have that effect : indeed, these are obnoxious 
to the same objections which invalidate the original obligation. Besides, the 
power of the spouses to contract with each other is limited to certain matters 
having no affinity with the present case. C. C. 2421. 

With regard to the answer filed in the divorce suit, it is proper to state that, 
in the present action, she denies, under oath, having authorized the insertion of 
a reconventional demand relative to her dotal and paraphernal rights. This alle- 
gation is borne out by the record. Her counsel, on that occasion, conceived that 
he was authorized to act as he did in that respect, bat was mistaken in the con- 
clusions which he drew from her conversation upon this subject. At all events, 
he should not have appeared at all on her behalf, having instituted the suit as 
counsel for the plaintiff. The consent of the latter had to be obtained for the 
purpose of enabling the counsel thus to change his position. The counsel who 
thereupon succeeded him to represent Lejeune were given to understand that 
there was no real diffculty in the litigation, but that it was in the nature of an 
amicable suit to settle the rights of the spouses. 

Apart from these considerations, the pleadings and judgment in the divorce 
suit of Ovide Lejeune v. M. C. Decuir, and the notarial acts in execution of this 
judgment, do not in law amount to an express or tacit ratification of the former's 
title to the latter’s dotal property. 

Under the provisions of Art 2252 of the Civil Code, which are identical with 
Art. 1338 of the Napoleon Code, there are several requisites to a binding confir- 
mation or ratification. 

1. There must be an obligation susceptible of ratification. 

2. In the act of confirmation, the substance of the invalid obligation must be 
given. 

3. Mention must be made of the motive of the action of nullity or rescission, 
and of the intention of supplying the defect, on which that action may be 
founded. 

4. There must be a confirmation, ratification, or voluntary execution in due 
form. 

On the subject of obligations susceptible of ratification, Marcadé says : “ Rati- 
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fier ou confirmer une obligation, c’est effacer le vice dont elle était atteinte, en 
renoncant & invoquer la cause d’annulation que l’on pouvait faire valoir contre 
elle. Toute ratification est donc impossible pour une obligation proprement nulle : 
sans doute, on peut créer une obligation nouvelle et efficace pour la substituer a 
celle qui n’avait qu’une existence apparente, mais on ne peut pas valider celle-ci ; 
car le néant ne peut pas plus étre confirmé qu’il ne peut étre détruit : guod nul- 
lum est confirmari nequit.” Vol. 5, p. 344. For instance, a simulated sale cannot 
be the object of ratification : there is nothing to ratify. The act of confirmation 
or ratification is obnoxious to the same objection as the apparent obligation ; and 
if there be subsequently the exchange of a price for the property, it is not an act 
of confirmation or ratification, but, properly speaking, the substitution of an 
original obligation. “ Mais on ne peut confirmer les engagements dont la loi ne 
reconnait pas l’existence, ceux qui n’ont point de cause, ou qui n’en ont qu’une 
fausse ou illicite.” Boileux & Poncelet Com., Art. 1338, C. N. 

When the obligation may be confirmed or ratified, it is requisite that the acts, 
which are pointed out as being in confirmation or execution of the defective obli- 
gation, have in view and be intended to supply the very defect which strikes it 
with nullity. Upon this point, our law is in unison with the French jurispru- 
dence, as interpreted by the courts and by learned commentators. Journal du Pa- 
lais, décrets du 27 mars, 1812,—du 5 décembre, 1826,—et du 15 novembre, 
1837; Cour de Cassation, 25 mars 1806; Cour de Turin, 4 mars, 1806, 26 mai, 
1807. 

With regard to the confirmatory acts, containing an express ratification, and 
the voluntary execution, importing a tacit ratification, the rules are the same, so 
far as the substance is concerned ; but there is a material difference respecting the 
burden of proof. In the latter, the debtor or obligor is bound to administer proof 
that he was not aware of the defect in question; whiist, in the former, the con- 
firmative act must show this of itself. C. C.2252; Marcade, vol. 5, p. 344. 

Now to the facts, upon which bears the law, as above elucidated. 

The title of Ovide Lejeune to the plaintiff’s dotal property, is, to say the least, 
an adjudication void for simulation, and, therefore, unsusceptible of ratification 
or confirmation. Admitting, however, that it might have been ratified, the acts 
pointed out do not amount to a valid ratification of the illegal alienation of the 
plaintiff ’s dotal property. Far from being intended to cover the vice or defect of 
illegal translation of dotal property to the husband, the pleadings and judgment 
in the divorce suit, as well as the notarial acts in execution, positively ignore the 
existence of this vice or defect, The answer in reconvention speaks of parapher- 
nal rights,—the notarial acts follow the judgment in this respect,—in the whole 
of the proceedings, not a word is uttered with reference to Leyeune’s want of a 
valid title, and still less of the defects invalidating his pretended title—and, 
finally, the evidence shows that it was but shortly before the instituticn of the 
present action, the plaintiff became aware of the simulated title of her husband 
to her dotal property. The proceedings, judgment and authentic acts upon which 
the defendant relies, far from establishing the fact of ratification, prove that the 
parties did not contemplate to repair the defects invalidating the defendant’s ap- 
parent title of ownership. Indeed, up to the present time, the defendant strenu- 
ously contends that his title is valid ab znitio/ 

The objection, that the plaintiff has not offered to reinstate the defendant in 
the position he occupied before the settlement made by the notarial acts, is not a 
serious one, under the views above expressed. She has tendered back all the 





















ons rari: to 


ALEXANDRIA, AUGUST, 1860. 


notes in her possession, and has failed to tender back but a comparatively small 
amount. But he is in the possession of her plantation, and, when the revenues of 
her property will be accounted for, he will have an opportunity to obtain redress, 
if he has been injured in this respect. 

With regard to the claim for a share in the community, the plaintiff has no 
cause of action. Being a divorced wife, she is, by her inaction during the legal 
delays, presumed to have renounced. C. C. 2382, 2404; Marcade, vol. 5, p. 597; 
12 An. 76, Audrich v. Lamothe. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; that the plaintiff, Marguerite C. Decuir, do have judg- 
ment against the defendant, Ovide Lejeune for the dotal property derived from 
the successions of J. B. Decuir, deceased, and Magdeleine Lacour, deceased ; and 
that this case be remanded for further proceedings, in accordance with the views 
expressed in the foregoing opinion. 

It is further ordered and decreed, that the appellee pay the costs of appeal. 

_ Merrick, C. J. My impression of the effect of the judgment in the divorce 
case, and of the two notarial acts passed subsequently thereto, and receipt of the 
notes, and collection of a part thereof, is different from the conclusions of my col- 
leagues, but I do not wish to enter a formal dissent. 
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Clerk of the District Court of Pointe Coupee, for a Manpamvs. 


Where the proper mode of executing a judgment is by a writ of possession, there is no necessity for 
mentioning in the decree, that such a writ shall issue. 

The difficulty of executing a judgment, because of uncertainty in the decree, is no concern of the Clerk ; 
his duty is to issue the writ in the manner pointed out by law. 

In executing a writ of possession, the Sheriff is bound to consult the petition and the reasons for 
judgment, if necessary to explain what is uncertain in the decree ; and he will be responsible in 
damages to the plaijatiff, if he neglect or refuse to execute the judgment, if practicable with those 
explanations. 


()* an application for a mandamus to the Clerk of the District Court of the 
Parish of Pointe Coupee. Phillips and Mann & Augustin, for relator- 
A. Bondy, in pro. per., defendant. 

Bucnanan, J. The relator asks for the interposition of the authority of this 
court, to compel the Clerk of the District Court to issue a writ of possession, in 
execution of the decree of this court. 

The answer of the Clerk is, in substance, that the issuance of such a writ is 
no part of the decree ; and moreover, that the writ is impracticable, for want of 
a description, in the decree, of the property recovered by plaintiff of defendant. 

I. By the decree, the plaintiff, Marguerite C. Decuir, had judgment against 
defendant, Ovide Lejeune, for the dotal property derived from the successions of 
J. B. Decuir, deceased, and Madeline Lacour, deceased. The proper mode of exe- 
cuting this judgment was by writ of possession. C. P. 630,631. There was no 
more necessity of mentioning in the decree, that a writ of possession should issue, 
than there would be to decree a fiert facias in a judgment for a sum of money. 
C. P. 628. 
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II. The difficulty of executing the judgment by reason of uncertainty in the 
decree, even supposing such difficulty to exist, was no concern of the Clerk. His 
duty was, to issue the writ in the manner pointed out by the Articles of the Code 
of Practice above quoted, 630 and 631. 

In executing the writ of possession, the Sheriff will be bound to consult the 
petition and the reasons for judgment, if necessary to explain what is uncertain 
in the decree, and will be responsible in damages to plaintiff, if he neglect or 
refuse to execute the judgment, if practicable with those explanations. Williams 
v. Kelso, 7 La. 406 ; Melangon v. Duhamel, 3 N.S. 7. 

It appears to us that the Clerk has, in this case, raised an issue with which he 
had no concern; and our decision of which would not be binding upon parties 
really interested. 

Let a peremptory mandamus issue, as prayed for, at the costs of the defendant 
in this proceeding, Alcide Bondy. 


H. Kenpatt Carter & Co. v. Jonn N. Lewis et al. 


Facts stated in an affidavit for a writ of sequestration are, by legal presumption, taken prima facie as 
true, on the oath of the affiant, until the contrary is shown by sufficient proof. 

In a suit between parties with reference to the title to land and slaves, where the agent of the plaintiff 
sequestered the property upon his own affidavit, and the defendant moved to dissolve the writ of 
sequestration, upon the ground that the agent was without authority to take that proceeding—Held : 
That an authorization from the plaintiff to his agent to get possession of the property, although the 
defendant should object to giving it up, cannot be presumed to mean that the agent should take 
possession by force and violence, but on the contrary, by process of law, and is sufficient, therefore, 
to authorize the agent to make the affidavit and execute the bond in order to obtain the writ of 
sequestration. 

New grounds for the dissolution of a writ of sequestration cannot be made, on appeal, in the Supreme 
Court, especially when there has been no formal written assignment of errors. 


PPEAL from the District Court of the Parish of Rapides, Cullom, J. 
W. B., J.C.& E. T. Lewis and Orsborn, for plaintiff and appellant. Hyman 
& Cazabat, for defendant. 

Lanp, J. The plaintiffs instituted this suit for the recovery of a plantation, 
and a certain number of slaves, together with the fruits and revenues of the same. 
They subsequently filed a supplemental petition, and for the causes therein set 
forth, prayed for the issue of a writ of sequestration. The writ was granted, and 
the plantation, slaves and then growing crops of cotton and corn, were seques- 
tered by the Sheriff. 

The defendants filed a motion to dissolve the writ of sequestration, on the fol- 
lowing grounds : 

1. That the grounds of apprehension are not specified, or mentioned in the affi- 
davit, and even in the petition, as required by law. 

2. That the allegations and facts sworn to are untrue, and have no existence. 

3. That there is no evidence that the affiant, Wm. G. Yarborough, is and was, 
at the time he made the affidavit, the agent of petitioners, and was without au- 
thority to proceed. 

I. The grounds of apprehension stated in the supplemental petition for the writ 
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of sequestration, are, first, in respect to the slaves, that the plaintiffs “ have rea- 
son to fear, and do fear, that the said John N. and John H. Lewis will send said 
slaves out of the jurisdiction of the court during the pendency of said suit,” and, 
in reference to the land, that “ the said John N. & John H. Lewis will make use 
of their possession to convert the fruits, corn and cotton produced by said plan- 
tation and slaves, during the present year, 1859, to their own use.” 

The causes set forth in the affidavit for the sequestration are substantially, if 
not identically, in the same language with those used in the petition, and must be 
taken to be set forth with sufficient certainty, because they are stated in the words 
of Art. 275 of the Code of Practice, prescribing the causes for which the writ of 
sequestration may be obtained in suits of this character. 

II. The defendants offered no evidence to disprove the facts stated in the affi- 
davit, and they are, by legal presumption, prima facie true, on the oath of the 
affiant, until the contrary is shown by sufficient proof. 

IlI. The third ground is, that Wm. G. Yarbrough, who made the affidavit, 
was not the agent of the plaintiffs at the time, and was without authority to act 
in their name and on their behalf in suing out the writ of sequestration. The 
evidence is clear. that he was at that time the agent of the plaintiffs; but the 
question is, whether his powers were sufficiently special to authorize him to make 
the affidavit, and thereby to bind the plaintiffs for the legal consequences of his 
act in suing out the process of sequestration. ‘The evidence of his powers, as 
attorney in fact, is a letter written by the plaintiffs to him on the subject of the 
property now in controversy. ‘This letter, after referring to a matter of compro- 
mise or agreement between the plaintiffs and defendants, in relation to the pro- 
perty in dispute, proceeds to give the following instructions to Yarbrough, the 
agent : “ You will give your whole attention to this matter until closed after com- 
mencing, and see Mr. Lewis moved off, and place Mr. N. Griffin in possession of 
the place to work the land : Now, should Mr. Lewi: object to giving up possession 
of all the negroes, then you will take possession of all the negroes, and give no 
chance for dodging at all. Go fully prepared to carry this thing through.” 

The plaintiffs, in their letter of instructions to their agent, evidently contem- 
plated a non-compliance on the part of the defendants, with the terms of the com- 
promise or agreement referred to, and not only authorized their agent, in that 
event, to proceed in their name and on their behalf, but directed him how to pro- 
ceed, that is to say, to take possession of all the slaves. 

We cannot presume that the plaintiffs intended that their attorney in fact 
should take possession of the slaves by force and violence, but on the contrary, 
by process of law ; that is to say, to take such steps as would secure to the plain- 
tiffs the possession of the slaves at the end of the litigation with the defendants, 
which they at the time anticipated, on the happening of the event of non-com- 
pliance mentioned in their letter. These instructions delegated to the attorney 
powers sufficiently specific to make the affidavit, and to execute bond in order to 
obtain the conservatory process of sequestration sued out in this case, and the 
defendants have, consequently, all the security for indemnity provided by law, in 
case it should be detcrmined that the writ was wrongfully obtained, and, on this 
ground, have no cause of complaint. . 

The defendants’ counsel have argued other grounds for dissolving the writ, than 
those specially made in the motion filed in the lower court ; but new points can- 
not be made on appeal, in this court, especially when there has been no formal 
written assignment of errors. 
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For the reasons stated, it is ordered, adjudged and decreed, that the judgment 
of the lower court be reversed ; and it is now ordered, adjudged and decreed, that 
the writ of sequestration sued out in this case be reinstated, and that this case be 
remanded for further proceedings according to law, and that defendants pay the 


costs of this appeal. 
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James Stevens v. Marcus Wa .ker. 


Public places within the limits of a corporation cannot be appropriated to private use, and individual 
corporators, as well as the officers of the corporation, have the right to prevent such appropriation, 
and to sue fur the demolition and removal of buildings erected on them by individuals. 

Where a party, with the sanction of the Mayor and Common Council of the Town of Franklin, erected 
a wharf and warehouse upon the banks of the Bayou Teche, in front of a public square—Held : That 
such improvements were authorized by the Act of 1857, entitled “An Act authorizing front pro- 
prietors on the Bayou Teche to erect wharves and warehouses upon the forty feet from the bayou, 
which are dedicated to public use.’”’ 

This Act of 1857 is not unconstitutional. It does not confer unlimited power upon the municipal 
authorities to transfer the public property, to the exclusive use and control of individuals. The 
erection of the wharves and warehouses therein authorized must be subservient to commerce ; 
otherwise the privilege is abused, and the courts will grant the public the adequate remedy. 


PPEAL from the District Court of the Parish of St. Mary, Simon, J. 
J. W. Walker, for plaintiff. J. G. Olivier, for defendant and appellant. 

Voornies, J. ‘The plaintiff contends, that the wharf and warehouse put up 
by the defendant on the banks of the Bayou Teche, in the town of Franklin, are 
nuisances, the abatement of which any citizen has the right to demand. The 
legal proposition here assumed is undoubtedly correct ; for, said the court in the 
case of Herbert v. Benson, “ it has been so often and so uniformly held by the for- 
mer Supreme Court, that public places within the limits of a corporation cannot 
be appropriated to private use, and that individual corporators, as well as the 
officers of the corporation, have the right to prevent such appropriation, and to 
sue for the demolition and removal of buildings erected on them by individuals, 
that the question can no longer be considered an open one.” 2 An. 770. 
i3 
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STEVENS But the question in the case under consideration is, whether the banks of the 
Watxer. river have been appropriated to private use, to the detriment of the public. 

The statute of 1857 entitled “An Act authorizing frout proprietors on the 
Bayou Teche to erect wharves and warehouses upon the forty feet from the 
bayou, which are dedicated to public use,” provides : “ That within the limits of 
incorporated towns, the Mayor and a majority of the Town Council of said town 
may authorize the construction of wharves, warehouses and other buildings in 
front of all public squares that may be bounded by the bayou ; and all wharves, 
warehouses, or other buildings, which may have been erected with the consent of 
the Mayor and a majority of the members of the Town Council of any incor- 
porate town, may remain where built, upon such terms as may have been agreed 
upon between the iessees and Mayor and Town Council.” Session Acts, p. 132 
sec. 3. 

The defendant’s wharf and warehouse are situated upon the banks of the Bayou 
Teche, and, in the rear, lie adjacent to a public square. So that this Act covers 
these improvements, the same having received the sanction of the Mayor and of 
the Common Council of the town of Franklin. 

The constitutionality of this statute is assailed on the ground that the vested 
rights of the public are divested without an adequate compensation previously 
paid. If the effect of this legislation was to defeat the rights of the public by a 
transfer of the public property to the exclusive use and control of private indi- 
viduals, the position assumed by the plaintiff would not be without force. But 
the statute is susceptible of a different construction, and does not, in our opinion, 
confer such unlimited powers upon the municipal authorities. The erection of 
‘these wharves and buildings, instead of being detrimental, must necessarily be 
subservient to commerce ; otherwise the privilege is abused, and the courts will 
grant the public the adequate remedy. 

The evidence on record establishes conclusively, that the works of the defen- 
dant, far from being a nuisance, are highly convenient and advantageous to com- 
merce and navigation ; that great facilities are extended to steamboats, vessels 
and other crafts, free from expense or contribution ; that consignees of goods and 
merchandise in the town of Franklin, and of planters generally, are benefited alike 
by the warehouse, as well as by the wharf, without additional charges ; that the 
same facilities and benefit are extended to shippers; and that passengers and 
travellers reap alike advantages. On the other hand, it is not pretended that any 
one has been injured or incommoded in the least, unless it be the speculative loss 
which some merchants in the neighborhood fancy they experience, from the fact 
that the defendant’s business is made more prosperous on account of the position 
he occupies. But surely this is not a test by which to determine whether these 
works are or not a public nuisance. Nor do we, under the circumstances of this 
case, attach much importance to the fact, that the defendant keeps a dry-goods 
store in his warehouse, when it is shown that nothing would be made by putting 
an end to this branch of his industry. 

We are at a loss to understand how works so useful to the whole community, 
and which prove detrimental or inconvenient to no one in particular, can be 
assailed as a nuisance. 

There is no foundation for the plaintiff ’s demand. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and that the plaintiff’s demand be rejected with costs 

in both courts. 
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Mary G. Swrs, Administratrix, v. F. E. Conran, Widow, et al. 


The true consideration of a contract may always be questioned by one who was not a party to it, and 
who has an interest in showing that the consideration expressed was not the true one ; and if such 
third party offers one who was a party to the Act, to make such proof, the objection that this wit- 
ness was a party, goes to his credibility, and not to the competency of his evidence. 

A fund deposited by the principal debtor with one of two co-sureties, as collateral security, should 
enure to the benefit, proportionally, of the other co-surety. 

In a suit to recover money paid in error, the plaintiff is entitled to five per cent. interest from judicial 
demand. 


PPEAL from the District Court of the Parish of St. Mary, Simon, J. 
J. A. McClarty and J. W. Walker, for plaintiff. .C. M. Conrad and T. H- 
Lewis, for defendants and appellants. 

Bucuanan, J. This is an action to recover back money paid in error. Smith 
and Harding, both deceased, and whose estates are represented respectively by 
plaintiff and defendant, were co-sureties on the bond given by B. R. Gantt, as 
Receiver of Public Moneys, to the United States. 

Gantt proved to be a defaulter, and judgment was entered up against him and 
his sureties, Smith and Harding, in solido, for the sum of $21,605 27, in the 
United States Court in New Orleans, in March, 1846. Harding afterwards paid 
this judgment, less a sum which was released by Act of Congress; and, after 
payment made, called upon the estate of his deceased co-surety, Smith, for contri- 
bution. He received from plaintiff, administratrix of Smith, on the 1st of March, 
1856, seven thousand dollars in full of Smith’s proportion (one-half) of the amount 
paid by him (Harding) to the Government. 

The receipt of Harding to the administratrix reads as follows : 

“ Having sold a portion of the lands transferred to me by Benjamin R. Gantt 
for more than they cost me, and wishing that difference in the price to enure to 
the benefit of B. R. Gantt, I have consented to receive from the estate of James 
Smith, deceased, joint security with me on his bond as Receiver of Public Moneys, 
the sum of seven thousand dollars in lieu and stead of ten thousand one hundred 
and sixty-eight dollars and forty-one cents, amount paid by me for said Smith, 
joint security ; and acknowledge the same as received this day from Mary G. 
Smith, administratrix, in full satisfaction of all claims or demands against the 
estate of said James Smith, deceased.” 

The petition of plaintiff alleges, that at the time Harding called upon her for 
contribution, and received the amount above stated, he (Harding) was in posses- 
sion of moneys paid him on account by Gantt, the principal in the bond, and 
lands conveyed to him by said Gantt, in the aggregate far exceeding the amount 
which was due the United States, and paid by Harding as one of Gantt’s sure- 
ties; that, consequently, the payment of $7000 was made by plaintiff in error, 
and she is entitled to restitution at the hands of Harding’s widow and heirs, the 
defendants. 

Plaintiff had judgment, and defendants appeal. The appellec joins in the 
appeal, asking that the judgment be amended, by allowing interest-at the rate of 
eight per cent. from the 1st of March, 1856, instead of five per cent. from judi- 
cial demand. 

The only question that the case presents is a bill of exceptions taken by defen- 
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dants to the admission of the evidence of Benjamin R. Gantt and Elbert Gantt, 
taken under commission. These depositions were offered to prove that the true 
consideration of a certain mortgage granted by B. R. Gantt to Harding, and of 
a certain sale by Elbert Gantt to the same, was the security of Harding against 
his liability as B. R. Gantt’s surety on his bond of Receiver of Public Moneys, 
and not the consideration expressed on the face of those instruments, namely ; 
money lent for the mortgage, and price paid in cash for the sale. 

The admissibility of these depositions was objected to, 1st, because the wit- 
nesses could not be allowed to impeach or contradict the authentic acts, to which 
they were respectively parties ; 2d, because B. R. Gantt was interested; 3d, be- 
cause fraud or simulation had not been pleaded by plaintiff at the time the com- 
missions issued to examine these witnesses. 

I. The true consideration of a contract may always be questioned by one who 
was not a party to it, and who has an interest in showing that the consideration 
expressed was not the true one; and if such third party offer one who was a party 
to the act to make such proof, the objection goes to the credibility of the witness, 
and not to his competency. 

II. Benjamin R. Gantt is not interested in the event of this suit. 

III. The original petition in the cause expressly charged the consideration of 
the mortgage of B. R. Gantt, and of the sale of E. Gantt, to have been, as 
enquired of in the interregatories propounded to those witnesses; although the 
amended petition, charging simulation in those instruments, was not indeed filed 
until long after the commission issued. But the evidence sought was responsive 
to the.averments of the original pleas of plaintiff. 

On the proof made, the plaintiff is entitled to relief. There is no doubt in our 
minds, that the lands conveyed by Elbert Gantt were intended by the parties to 
have been sold by Harding, as trustee, for Benjamin Gantt, subject to the extin- 
guishment of Harding's liability as Gantt’s surety. Not only is this directly 
proved by the two Gantts, but it is strongly corroborated by the very terms of 
Harding's receipt to plaintiff; which deducts upwards of three thousand dollars 
from Smith’s proportion of liability as profits on proceeds of sales already made, 
of the lands conveyed to him by Benjamin R. Gantt, and which, says the receipt, 
I wish to enure to the benefit of B. R. Gantt. 

Another circumstance worthy of note is the price (about two dollars per acre.) 
nominally paid for these lands by Harding, which is proved to have been about 
one-fifth of their market value, or less, at that time, 1847. The value of those 
lands is proved to have increased greatly between the date of the receipt of Har- 
ding and the institution of this suit; and large sales are proved to have been 
made. 

The fund deposited by the principal debtor with one of two sureties, as col- 
lateral security, should enure to the benefit, proportionally, of the other co- 
surety. 

As the defendant has refused to render an account of the avails of this trust 
fund, although called upon to do so, we think the proof justifies the conclusion 
that enough may have been realized out of the 2616 acres of land conveyed by 
Elbert Gantt, to cover the entire disbursements made by Harding in the premises. 
The rate and the term of interest have been correctly stated by the District 
Judge. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be affirmed, with costs. 
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Feuicta Ducas, Wife, et als. v. AtpHonse J. Giipeav. 


A married woman who is a minor, when duly assisted and authorized by her husband, as also any mi- 
nor, who is duly represented by his tutor, is competent to stand in judgment in an action against the 
admimistrator of a succession, to set aside as absolutely null and void, the adjudication of property 
to himself while acting in the double capacity of auctioneer and administrator. 

Curators, administrators, &c., are expressly prohibited from purchasing, directly or indirectly, pro- 
perty administered by them. 

The only exception to the prohibition is the one in favor of the surviving partner in community, or 
ordinary partnership, or an heir or legatee of the deceased. 


PPEAL from the District Court of the Parish of St. Martin, Simon, J 
Simon & Gary, for plaintiffs. Deblanc & Fusilier, for defendant and ap- 
pellant. 

Durret, J. The present actiou is instituted for the purpose of setting aside, 
as absolutely null and void, the adjudication of certain landed property, slaves 
and movables, made to himself by the defendant, who acted in the double capa- 
city of auctioneer and administrator. 

It is objected by the defendant that the plaintiffs cannot stand in judgment for 
the revendication and partition of the property in controversy, because they are 
both minors ; and as to the merits, the defendant contends that, his wife being an 
heir, it was competent for him to become a purchaser, as head of the community, 
in as much as she herself could buy at such a sale, for account of the commu- 
nity. 

The District Judge decreed the nullity of the adjudication, and ordered the 
re-sale, according to law, of the same property ; the defendant appealed. 

The main object of this suit is for the revendication of the property held by 
the defendant under the adjudication complained of, and, as a sequence, the re-sale 
of the same, under the original proceedings provoked by the defendant him- 
self. 

The wife being duly assisted and authorized by her husband, and the other mi- 
nor duly represented by his tutor, the action was properly instituted. C. P. Arts. 
106, 107,108. The Article 1235 of the Civil Code is an exception to the gen- 
eral rule and has no application to the case at bar. 

Curators, administrators, &c., are expressly prohibited from purchasing, directly 
or indirectly, property administered by them, under pain of nullity. ©. C. 1139, 
1042, 1784; Balwin’s Ex’r. v. Carleton, 15 L. 397 ; Neda v. Fontenot, 2 An. 782; 
Michoud v. Girod Curtis, 16 p. 193. The only exception to this prohibition is 
the one in favor of the “surviving partner in community, or ordinary partnership, 
or an heir or legatee of the deceased.” Acts of 1855, p. 79.28. And as the defen- 
dant is not within the exception, he was incapacitated. The opinion which we 
entertain on this point, dispenses us from expressing any opinion as to the inca- 
pacity of an auctioneer, in any case, to become a purchaser. 

Judgment affirmed. 
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JosepH Sonuice v Hivare GrabdeEnico. 


The curator of an estate, as third representative of the creditors, has the right to attack a sale of pro- 
perty made by the deceased, as being simulated, where the succession would be insolvent if such 
property is abstracted from the mass. ; 

The revocatory action may be instituted by a syndic, or administrator, without regard to the date or 
origin of the claims of the creditors. 

Where the vendor remains in possession under a clause in the contract of sale, the vendee, in order to 
recover the property, must rebut the presumption of simulation, by establishing the reality of the 
transaction. 


PPEAL from the District Court of the Parish of St. Martin, Simon, J. 
Deblanc & Fusilier, for plaintiff and appellant. Swnon & Gary, for defen- 
dant. 

Durret, J. The plaintiff seeks to recover from the succession of Joseph Fran- 
ois Machet, certain landed property and movable effects, inventoried as belonging 
to the deceased, but which the plaintiff claims as his own, under a contract of 
sale, bearing date 4th May, 1858. This sale was made by Machet to the plain- 
tiff, for the sum of $1200, in deduction whereof the vendee gave in payment two 
notes of the vendor, dated 27th December, 1856, and secured by mortgage on the 
land in question ; the mortgage was executed on the 27th December, 1856. The 
two notes amounted, with the addition of the interest due thereon, to $821 14, 
and for the balance of the price the vendee assumed the payment of a debt due 
by the vendor to Balthazard Berard. By a clause of the contract the vendor re- 
served to himself the right of redemption, up to the lst of January, 1860; and 
by another clause it was stipulated that the vendor would, as the employee and 
workman of the vendee, continue in the possession of the property, for the pur- 
pose of continuing the same line of business, to-wit, that of tanner, for account 
of the vendee, for stipulated wages. 

The defence is, that the above sale was a simulated and fraudulant transaction, 
made in fraud of creditors. 

The District Judge anpulled the sale, decreed to the plaintiff the hides and 
leather inventoried as the property of the deceased, and reserved to the plaintiff 
the right to urge against the succession any claim for money which he may 
have. 

The plaintiff appealed, and the appellee, in his answer, asks the reversal of that 
part of the judgment which is in favor of the appellant. 

The evidence shows that, by deducting the property claimed, the succession 
would be insolvent, and this being the case, the curator, as the representative of 
the creditors of the deceased, has the undoubted right to set up the plea of simu- 
lation, Judson’s Administrator v. Connolly et al.,5 An. 400. 

We will also assume that, under the authority of the case of James Davis v. 
Isaac Stern, 15 An. 177, a syndic, or administrator of an insolvent succession, 
may likewise institute the revocatory action, without regard to the date or origin 
of the claims of the creditors. 

The vendor having retained, under a clause of the contract of sale, possession 
of the property conveyed, the vendee must, in order to recover, establish the 
reality of the transaction to rebut the presumption of simulation. C. C. 2456, 
Michel Goutier v. Pierre Frederick Thomas, 4 Rob. 435. 
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The notes and mortgage executed on the 27th of December, 1856, by Machet, 
present nothing suspicious, as it is not pretended or shown that he had at the time 
other debts, and his indebtedness to Balthazard Berard is equally established ; 
hence, the plaintiff has made proof of a good and valid consideration. The evi- 
dence is ample to the effect that the plaintiff supplied Machet with hides to carry 
on the trade, and that the claim of Berard was paid out of the proceeds of the 
hides, &c. As to the reality of the sale, as understood by the parties themselves, 
their acts, conduct, and declarations, even their correspondence, are, on the whole, 
such as to leave on our minds the impression of a real contract. 

If we take, in the absence of any other proof, the inventory, as the basis of the 
assets of Machet, it will be seen that at the date of the sale to the plaintiff, 4th 
May, 1858, he had sufficient means to pay all his debts. 


ES GE GIEIIIIIR , o nos vcasescnccdacccssonvceseces $2,937 00 
Due plaintiff and Berard ......... 00. .eeeceeeeeeeees $1,200 00 
TRG TMB. 3. occ scesccscccccscescscesece 232 00 
FE CHI. oc sccccsvccccscsesceccssseeesse 200 00 
Acc csccncnctudnebdsdddcnseuseteans 63 15 


Joseph Berthot, on bonds and account, running from 
lst March, 1857, to lst November, 1859, $473 35, 
BG ie CIE esos eceavacecscisessubines 206 64 


$1,901 79 $1,901 79 


Pi vivcrseineddsgcostiabeceousseteabetehe $1,035 21 

From the above view of the case, we conclude that the curator has failed to 
prove simulation or fraud. 

It is, therefore, ordered, that the judgment of the District Judge be reversed, 
and it is further ordered, adjudged and decreed, that the plaintiff do recover from 
the succession of Joseph Francois Machet, the possession, as owner, of the tract of 
land, together with all the buildings and improvements thereon, as also the tan- 
yard, fixtures, dependencies, hides and leather, as the whole is more fully and am- 
ply described iu the public inventory made on the 29th of September, 1859, and 
on file in this case. 

It is further ordered, that the costs of both courts be paid by the succession. 
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Wutuuam Irwin v. Scripyer et al. 


Those who commit torts, or assist or encourage others in so doing, are bound in solido for the damages 
occasioned by the trespass. 

The release of one of several debtors in solido in an obligation arising from a trespass, operates the 
extinguishment of the debt as to the remaining co-debtors, unless the creditor has expressly renewed 
his right against the other debtors in solido. . 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 
B. F. Linton, for plaintiff and appellant. Swayze & Moore, for defen- 
dant. 
Merrick, C.J. This action is brought against five defendants, to recover five 
thousand dollars damages for a trespass upon the person of the plaintiff, and in- 
jury to a slave. 
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Sometime after the case was at issue, the following agreement was entered into 
between the plaintiff and two of the defendants, by their attorneys, viz : 

“ Irwin v. Scribner et al— No. 5951. In this case it is agreed that John Webb 
and Theodore H. Scribner are to pay each eighty dollars, their share of the costs 
accrued up to this date, and they are to pay this sum, whether there be judgment 
for or against defendant. And the plaintiff pledges himself, and hereby promises 
to exact no more than the aforesaid sum from said Webb and Scribner, under any 
circumstances ; and should there be judgment against defendant for damages, 
plaintiff hereby remits all damages and additional costs which may be recovered 
against the said Webb and Scribner.” 

“ It is not the intention of the parties to this agreement, to prejudice or favor 
the trial against the other defendants, but merely to fix the amount required 
of said Webb and Scribner, as all the defendants are supposed to be liable in 
solido.” 

The money was paid by these two defendants, and an entry was made on the 
minutes of the court, dismissing the suit as to them. 

The case having come on for trial, as to the other defendants, before a jury, after 
the testimony had been adduced, the defendants’ counsel moved the court to dis- 
miss the suit, on the ground that the cause of action had been extinguished by 
the agreement. The case appears to have been contested in the lower court, as 
it has in this, on the question, what effect should be given to the agreement, 
without reference to the manner in which it has been presented. 

The Act of 1844, p. 14, amended the English text of Article 2304 of the Civil 
Code. so as to make it correspond with the French text. Since that period, those 
who commit torts, or assist or encourage others in so doing, ave bound in solido 
to make reparation to the person injured. 

The discharge of one debtor zn solido, in an obligation arising ex contractu, in 
general discharges all the co-obligors, for the reason that there is but one debt, 
although due by several ; and hence, there can be but one satisfaction of the same. 
In this class of obligations, the Code has made an exception in the single case 
where the creditor, releasing one of his debtors, has expressly reserved his right 
against the other debtors in solzdo, and then he is obliged to credit the other co- 
debtors with the amount so remitted. C. C. 2199, 2157. 

Under the civil law, the obligation of co-trespassers was in soledo, and they 
were not allowed the benefit of division, nor any recourse against their co- 
obligors. Whether this difference between solidary obligations arising ez con- 
tractu and ex delicto exists under our law, it is not necessary now to inquire; for, 
conceding that the Article 2199 C. C. is applicable to this case, there has not 
been that express reservation of the right of the plaintiff against the other debt- 
ors in solido required by the Article. 

The contract fizes the amount required by Webb and Scribner. The other 
debtors in solido could not have bzen bound for more, otherwise they were not 
bound in solido. And the proof shows, that the debt has been paid by two of 
the obligors. See 2 An. 136. 

Judgment affirmed. 
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Batraazar Martin et al. v. Smreon Vatery Martin et al. 


The settled construction of Article 1520 of the Civil Code is, that a reservation of the usufruct to the 
donor of immovable property renders the entire donation radically null, and not simply the illegal 
reservation of the usufruct. 

A party may legally make a partition, either of the whole or of a portion of his estate, among his 
descendants, during his lifetime, by a notarial act ; such a partition is, however, subject to all the 
formalities and conditions of donations inter vivos. 

A partition must be considered as one act, although it contain many dispositions, and it cannot subsist 
for one while it is annulled for another. 

An heir who has alienated his share in a partition, or a part of it, is not permitted to bring the action 
of rescission against such partition, where there has been no fraud, violence, error or lesion. 


PPEAL from the District Court of the Parish of St. Martin, Simon, J. 
Simon & Gary, C. H. Mouton and M. E. Girard, for plaintiff and appel- 
lant. Deblanc & Fuselier, for defendant. 

Bucuanan, J. The late Valery Martin, deceased in 1858, and his surviving 
wife, Célestine Huval, had issue of their marriage four children, namely, 1st, Pla- 
cide Martin, deceased in 1846 ; 2d, Balthazar Martin ; 3d, André Valsin Martin ; 
4th, Valérien Martin. 

In the year 1847, January 5th, by act before Bryant, Notary Public in the 
pavisa of St. Martin, Valery Martin and his wife, Célestine Huval, declared that 
they had made to their son Placide, in his lifetime, a verbal donation of certain 
enumerated immovable property and slaves, which, with their consent, had been 
inventoried among the effects of the succession of their said son; that having 
neglected to make this donation in the legal form of an authentic act, and being 
desirous to renounce their rights upon said property in favor of the representa- 
tives of Placide, who are his four children, they, the said Valery Martin and wife 
hereby renounce all right upon the immovables and slaves described, in favor of 
their grandchildren, heirs of their son Placide, (who are the defendants in this 
suit,) in the same manner as if an act of donation inter vivos had been made of 
the same to their son, as intended. 

And in the same act, the said Valery Martin and wife made a donation inter 
vivos to their four grandchildren, defendants herein, jointly, of a certain tract of 
land, with usufruct reserved to the donors during their lives. 

The said Valery Martin and wife proceed to declare, in the same act, that 
their desire was, not to favor one of their children to the prejudice of the others, 
but on the contrary, wished, as much as possible, that full justice should be done 
them, and consequently, that the strictest equality should be observed between 
them. To effect this object, said Valery and wife had determined to make to 
each of their three surviving children, Balthazar, Valsin and Valérien, separately, 
a donation znter vivos, with usufruct to the donors reserved, of immovables and 
slaves of the same value as those confirmed and given to the heirs of the late 
Placide Martin, and comprised under the articles 1, 2 and 3 of the act, (being 
the same above referred to.) 

Consequently, by the same act, said Valery Martin and wife make a donation 
inter vivos to Balthazar Martin, of certain land and slaves described particularly ; 
a like donation of other described land and slaves to Valsin Martin ; and a like 
donation of other described land and slaves to Valérien Martin. 
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These donations thus made were accepted by Balthazar, Valsin and Valérien ; 
by Madame Rousseau, married daughter of Placide Martin, assisted by her 
husband ; and by Valérien Martin, tutor ad hoc of the three minor children of 
Placide. 

The lands and slaves confirmed and donated to the several donees by this act 
were estimated by all the parties at an equal value for each portion, to-wit, 
$4,830. 

The act terminates by the following clause, which we copy at full : 

“ Les sieur et dame donateurs se réservent conjointement et séparément, pen- 
dant leur vie entiere, la jouissance exclusive et paisible des terres et des esclaves 
donnés par le présent acte. Cette jouissance sera sans limite, et ne pourra étre 
interrompue que par le deces de l'un et de l’autre des donateurs. Sont exceptés 
de la réserve que font les donateurs, les terres et esclaves employés sous les arti- 
cles 1 et 2 de cet acte.” Note, the effects they excepted are those given to Pla- 
cide Martin verbally. 

The present suit was brought on the 7th October, 1858, by petition filed in the 
name of Balthazar, Valsin and Valérien Martin, demanding that the property of 
their father’s estate (not including certain items of his inventory embraced in the 
donation of the 5th of January, 1847,) should be sold to pay debts; and that 
there should be a final settlement and liquidation of Valery Martin’s succession 
on certain bases stated. The widow of Valery Martin, and the children and 
heirs of Plactde Martin were cited to show cause why the prayer of the petition 
should not be granted. 

The defendants, Simeon Martin, Albert Martin, Owen Martin, and Feliciana 
Martin, widow of Jules Rousseau, children and heirs of Placide Martin, have ap- 
peared and answered, by pleading that the act of donation inter vivos of the 5th 
January, 1847, is null and void, as containing conventions which violate a pro- 
hibitory law. They pray that the property embraced in the donation of the 5th 
January, 1847, to the petitioners, be declared by the judgment of the court to 
belong to the succession of Valery Martin. 

The parties went to trial upon this issue; and, on the trial, it was agreed by 
counsel that the sole matter to be determined by the court was, the validity of 
the donation made on the 5th January, 1847. 

The District Court decided, that the said act of donation was null, void, and 
of no effect. 

From this decision the plaintiffs have appealed ; and the defendants and appel- 
lees, by an answer filed in this court, join in the appeal, and pray that the judg- 
ment of the lower court be amended, by decreeing that the donation made to 
themselves by the late Valery Martin on the 5th January, 1847, be declared 
valid ; and that the rest of the judgment annulling said donation, as made to the 
other donees, be affirmed. 

This cause, as presented to us, is substantially an action for the rescission of a 
donation, in which the defendants and appellees are plaintiffs, and the original 
plaintiffs are defendants. The prohibitory law on which the action is based, is 
Art. 1520 of the Louisiana Code. 

“The donor is permitted to dispose, for the advantage of any other person, of 
the enjoyment or usufruct of the immovable property given, but cannot reserve it 
for himself.’ See also 5 An. 433, 11 An. 705,12 An. 721. 

These repeated decisions have settled the construction of the 1520th Article 
of the Code to be, that a reserve of the usufruct to the donor renders the dona- 
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tion radically null; and not, that it is the illegal reservation of usufruct alone 
which is null, as the appellants contend. 

But the appellees argue, that the act of 5th January, 1847, contains donations 
to themselves which are not affected with the nullity spoken of, and which are, 
therefore, to be maintained, although the other donations contained in the same 
act are bad. 

We are not able to concur in this view of the rights of the parties. The nota- 
rial act in question, which we have set forth above in detail, for the purpose of 
displaying its real character, was intended to be something more than a mere 
donation or series of donations. It is in fact a partition among the children of 
Valery Martin and his wife, of the property of their parents, as far as it goes. 
This is evident from the declarations of the donors therein contained, and copied 
above, and also from other documents in the record. They might legally make 
a partition, either of the whole, or of a portion of their property, among their 
descendants in this form, under Articles 1717, 1718 and 1721 of the Code. It is 
true, that the partition thus made is subject to all the formalities and conditions 
of donations inter vivos. But, considered as a partition, it is one act, although 
containing many dispositions. In fact, every partition sets forth, as this does, 
multifarious details of the objects and their estimation, set off to each co-parce- 
ner. And it would not only be a violation of the intention of the donors, but an 
injustice to the plaintiffs, and contrary to Art. 1450 of the Code, to maintain this 
act in relation to some of the donees, and set it aside in relation to others. A par- 
tition, says the law, cannot subsist for one, and be annulled for another. 

The result of a decree annulling this partition inter vivos would necessarily be, 
to restore the property which was comprised in the partition to the succession of 
Valery Martin, and to his surviving wife, the donors. But the counsel of appel- 
lants argue that such restitution (of the property donated to the appellees) has 
become impossible by the act of the appellees ; and that they are thereby estopped 
from demanding a rescission of the partition. And it appears from the evidence 
in the cause, that a family meeting of the friends of the minors of Placede Martin 
was called to deliberate upon the necessity and the terms of a sale to effect a par- 
tition of the estate of their father, which partition had been sued for by the mar- 
ried heir ; that the family duly convoked gave their opinion that the property of 
the succession could not be divided in kind, and advised the public sale of all the 
property of the succession on a credit of one, two and three years; that the pro- 
ceedings of the family meeting were homologated, and the sale ordered according- 
ly; and finally, that the property of the succession of Placide Martin was sold in 
the manner and on the terms mentioned, including the slaves which were verbally 
given by Valery Martin to Placide in his lifetime and confirmed to his children, 
without the reservation of usufruct, by the act of 5th January, 1847. The record 
also shows, that an account was rendered to the heirs of Placide Martin, of the 
proceeds of those sales; and their written receipts and discharges:to their tutor 
and administrator are in the record. 

With this evidence before us, we think the action of the appellees to rescind 
the partition of the 5th January, 1847, cannot be maintained. Article 1448 of 
the Code bars this action to an heir who has alienated his share in the partition, 
or a part of it, even for fraud or violence, if the alienation was made subsequent 
to the discovery of the fraud, or the cessation of the violence. A fortiori must it 
operate as a bar when there has been no fraud, violence, error, or even lesion. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
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be reversed ; that the demand in rescission of the act of donation and partition, 
of the 5th January, 1847, formed by the appellees in their answer to this suit, be 
rejected, and that the appellees pay costs in both courts. 


Oe eee reek ek — elle 


Azeuie Breaux, Widow, et al. v. Eweuren- Carmoucue. 


A clause in a will, dispensing an usufructuary from making an inventory or giving security, is 
valid. 

But if the usufructuary undertakes to make an inventory, he must make an accurate one. 

An heir who acquires at a sale made to effect a partition, does not become sole owner under his ancient 
title as heir, but is invested with a new title as purchaser, and if he be married, the purchase is 
presumed to be made on account of the community, unless he declare his intention to be otherwise 
in the act by which his acquisition is evidenced. 

The whole property in the thing sold including his own share as heir, passes by force of the decree to 
the adjudicatee. 


PPEAL from the District Court of the Parish of Lafayette, Martel, J. 
ih C.H. & E. Mouton, for plaintiffs. M. E. Girard, for defendant and appel- 
lant. 

Merrick, C. J. The wife of the defendant died without leaving descendants 
or other forced heirs. She left a will in due form, containing the following clause 
in favor of her husband : 

“Je désire que mon époux Emilien Carmouche prenne toutes mes propriétés, 
de quelque nature qu’elles soient, en usufruit pendant sa vie durant, sans qu’il soit 
tenu de faire faire inventaire, ni donner caution.” 

He qualified as testamentary executor of the will, and caused an inventory to 
be made. 

The plaintiffs are the collateral heirs of the deceased, and they have brought 
this suit against the legatee of the usufruct to cause the clause of the will which 
dispenses him from making an inventory, to be declared void ; to cause the usufract 
itself to be declared forfeited in consequence of the alleged unfaithful inventory 
made by him ; and in the event that said Emilien Carmouche has not lost or for- 
feited his right of usufruct, that he be ordered to make a correct inventory. 

The trial of the case in the lower court resulted in a decree annulling the clause 
of the will dispensing the usufructuary from making an inventory, and ordering 
certain property bought by the defendant during the existence of the community 
at the probate sale of his father’s estate, (which sale was made to effect a parti- 
tion,) to be inventoried as belonging to the community. 

The defendant appeals, and the questions discussed on the appeal arise directly 
from the two branches of the foregoing decree, viz : 

Was the clause in the will null? 

Was the property omitted from the inventory separate or common ? 

On the first question, we know of no law which declares the nullity of a clause 
in a will, which dispenses the legatee of the usufruct from making an inventory, 
or giving security. The testatrix might have given her husband the absolute 
property of the things bequeathed, and have instituted him as her sole heir and 
universal legatee. This larger power must certainly include the lesser of dispen 
sing the usufructuary from making an inventory. But if the usufructuary under 
took to make an inventory at all, he ought to have made an accurate one. The 
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making of an inventory might have the effect of protecting the interest of his heirs 
at the termination of the usufract, and it ought not to prejudice the owners of 
the naked property, who might find great difficulty at such late period, of showing 
the inaccuracy of the same. See Marcadé, vol. 2, p. 481, No. 509. 

The defendant was, under his father’s will, entitled to one-third of his estate. 
He bought, at the sale made to effect the partition, nearly to the amount of his 
portion of the estate, and settled with the heirs at the partition by a credit upon 
his said portion. ‘The residue of his interest was arranged by his taking small 
claims against certain debtors of the estate. 

In the act of adjudication to him, he does not say that he acquires on account 
of his separate estate ; hence the difficulty which the question presents. 

It may be urged on the one side, as the husband is the head and master of the 
community, he ought, at the instant of acquisition, (if he intends to defeat the 
presumption arising from Article 2371 C. C.,) to announce that he acquires for 
his separate estate ; that the title is acquired at the instant of adjudication, and 
that a subsequent settlement with the heirs cannot make that separate which was 
not so acquired ; that in the case of purchases by the wife, of the hereditary effects 
of her ancestor's succession, the adjudication to the wife, to the extent of her 
inheritance, makes the property paraphernal, because the master and head of the 
community, who could have transferred the same property to the wife under 
Art. 2421 C. C., in reimbursement of her interest in such succession of her 
ancestor, has declared it to be paraphernal at the time of its acquisition, by pur- 
chasing in the name of his wife ; and by analogy, he ought to make an equivalent 
declaration wlien he wishes to acquire property for the benefit of his separate 
estate. See 5 An. 611; 7 An. 104;17 La. 251, No. 2. 

On the other hand, it may be said, that although where a co-heir buys proper- 
ty at a probate sale made to effect a partition, he acquires the interests of his 
co-heirs as a purchaser who is not subject to the obligations resting upon the heir 
to whom an estate had been adjudicated by licitation under the former laws and 
Code, still, for the interest which he himself had in the property, he cannot be 
considered as holding by a new title, for he cannot bye from himself ; and, there- 
fore, it must be held, that as to the interest of this heir, as to one undivided third 
of the property, he holds by inheritance. Now, the very object of a partition is 
to put an end to the joint ownership of the property, and it cannot be supposed 
that the owner of so considerable a portion as one-third, intended to acquire sub- 
ject to a claim of another person in the same property, particularly, when he took 
good care to pay for the whole, by giving in exchange his hereditary claims upon 
the succession. See 14 An. 

Under the particular circumstances of this case, and without undertaking to 
lay down any rule upon the subject for other cases, we are disposed to give the 
defendant the benefit of this reasoning. Perhaps in view of the sums for which 
the community would otherwise be indebted to his separate estate, and his right 
of usufruct, the question may not be very important. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed ; and it is now ordered, adjudged and decreed by 
the court, that plaintiff’s demand be rejected, except so far as we do now allow, in 
the amendment of said inventory, viz: We direct said inventory, made by said 
William Brandt, recorded the 5th day of April, 1858, to be amended, by adding 
thereto as belonging to the community, the sum of one hundred dollars cash and 
the one undivided half part of a tract of land of six arpents front, in said parish 
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of Lafayette, on the west bank of the Bayou Vermillion, by eighty arpents in 
depth, bounded above by the lands of Pierre Rosémond Breaux, and below by 
lands formerly belonging to Alcide Saunier ; and also the one undivided half of 
another tract of land situated in said parish, on the east side of said Bayou Ver- 
million, immediately opposite the above described tract of land, having five ar- 
pents in front more or less, by a depth of forty arpents more or less, being the 
same adjudged jointly to defendant and F. C. Breauz, the one-half of which was 
subsequently bought of said F. C. Breaux ; and it is further ordered, that the 
plaintiffs and appellees pay the costs of the appeal, and the defendant those of the 
lower court. 


Same Case—Own a RE-HEARING. 


Merrick, C. J. A re-hearing having been granted in this case, on more mature 
reflection we have concluded that so much of the judgment as pronounced the 
property bought by defendant at the probate sale of his father’s estate separate 
property, does not rest upon satisfactory reasons. 

We have already decided, that the heir who acquires at a sale made to effect a 
partition, does not become sole owner under his ancient title as heir, (as was 
formerly the case,) but is invested with a new title as purchaser, at least to the 
extent of the interest of his co-heirs. Hache v. Ayraud, 14 An. 178. 

If then the heir acquires by a new title, the property is subject to the rules 
governing the community, if he be married. And as head and master of the com- 
munity, all his purchases are presumed to be made an account of the same. It 
then seems reasonable that if he would except property from the operation of 
these general rules and would re-invest his separate estate, he should declare his 
intention in the act by which his acquisitions are evidenced. 

It is objected, that as to one-third of this property, the defendant was owner, 
and that he cannot be considered as purchasing from himself. 

The defendant was bound by the decree directing the sale of the common pro- 
perty, and we think it may be safely concluded, that the whole property in the 
things sold, passed by force of the decree to the adjudicatee in his capacity of the 
head of community. Any other doctrine would introduce complications in the 
settlement of estates. 

We adhere to what has been said in our former opinion respecting the clause 
in the will exempting the defendant from making an inventory, and what we have 
also said as to the obligation of the defendant to make a true one, if he under- 
take to make an inventory at all. 

That part of the decree of the lower court annalling the clause of the will, 
which dispensed the defendant from making an inventory does not appear to us to 
be important, as the defendant is bound for other reasons, to correct the inventory 
which he has made. 

It is, therefore, ordered, adjudged and decreed, by the court, that the decree 
heretofore pronounced by us, be set aside; and we do now order, adjudge and de- 
cree, that the judgment of the lower court be affirmed with costs. 
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Avréuien Dunon, Jr., v. Takoe=ne Lanopry. 


Jurors are incompetent as witnesses to impeach their own verdict. 


PPEAL from the District Court of the Parish of Vermilion, Simon, J. 
R. S. Perry and Deblanc & Fusilier, for plaintiff and appellant. A. Olivier, 
for defendant. 

Voornies, J. The defendant filed a general denial to the plaintiff's petition, 
in which the cause of action set forth is defamation and slander of the latter and 
also of his wife. 

The evidence shows that the defamatory language was published, as alleged 
in the pleadings ; and we concur with the jury that the defendant should be 
amerced in damages. 

It appears that the jurors after bringing in a verdict of fifty dollars. were 
offered as witnesses, on a motion for a new trial, to prove a mistake in their ver- 
dict. 

The District Judge refused,—and properly too,—to allow the jurors to impeach 
their verdict. They were incompetent for that purpose; the bill of exception 
taken by the plaintiff must therefore be overruled. 

Upon examining the evidence, we are not satisfied with the small verdict 
which has been rendered in this case. We will therefore amend the judgment 
for that purpose, and allow the plaintiff the additional sum of two hundred 
dollars. 

It is, therefore, ordered and decreed, that the judgment of the District Court, 
upon the verdict of the jury, be so amended as to allow to the plaintiff the sum 
of two hundred and fifty dollars ($250) ; and that in other respects the same be 
affirmed, the defendant paying the costs of appeal. 


Cuartes G. & James M. Witutams v. Donat LEeBLanc. 


Where an order is granted by the District Judge, allowing a devolutive appeal to all parties, upon 
giving bond, and one of them only avails himself of the order in time, the others will be considered 
as having abandoned their right of appeal. 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 
Swayze & Moore, for plaintiff. John E. King, for defendant. Dupré & 
Garland, for warrantor and appellant. 

Merrick, C. J. This case was before us last year, on an appeal between 
other parties. See 14 An. 757. A motion to dismiss the present appeal has been 
filed by the defendant. 

It appears, that at the June term of the District Court, 1859, (viz, June 4, 
1859,) an order was rendered by the District Judge, granting to all parties a 
devolutive appeal, on giving bond in the sum of five hundred dollars. John Close 
alone availed himself of the order, and prosecuted the appeal last year. 
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The record does not disclose what parties moved for and obtained the order of 
appeal. It was rendered, however, in favor of all the parties, and any of them 
could have availed themselves of its benefit. It must, therefore, be considered as 
entered with the consent, and upon the motion of all the parties to the suit, be. 
cause the law made them parties to the motion, without further notice. 

The present appellants neglected to avail themselves of the order thus made in 
their favor, and their right of appeal must be considered as abandoned. C. P, 
594 ; Jenkin’s Curator v. Bonds, 3 An. 339 ; Collins v. Monticou, 9 An. 39 ; 4 La. 
41, 1 Rob. 100. 

It is, therefore, ordered, adjudged and decreed by the court, that the appeal in 
this case be dismissed, at the costs of the appellant. 


Joun Tartton v. James N. Worrorp. 


Where a party obtains a suspensive appeal and fails to take it up, if there is nothing to show an ina- 
bility on his part to perfect such appeal by giving the bond required, he will be held to have aban- 
doned it, and cannot afterwards take a devolutive appeal. 


PPEAL from the District Court of the Parish of St. Mary, Voorhies, J. 
A, L. Tucker and J. A. McClarty, for plaintiff and appellant. J. G. Oli- 
vier, for defendant. 

Merrick, ©. J. This action is one of boundary. The defendant has filed a 
motion to dismiss the appeal. 

The judgment appealed from was rendered in April, 1859. At that term, the 
plaintiff obtained an order for a suspensive appeal, (on giving bond in the sum of 
$500,) returnable to the next term of the Supreme Court, viz, the term held in 
August, 1859. This appeal was never perfected. Subsequently, viz, in April, 
1860, the plaintiff obtained the present, a devolutive appeal, on giving bond in 
the sum of $300. 

The plaintiff alleges himself to be the owner of a plantation containing 1200 
arpents of land on Bayou Beeuf, in the parish of St. Mary, and there is nothing 
in the record to lead us to suppose that the neglect to perfect the first appeal 
arose from inability to give bond for a suspensive appeal. The case is not, there- 
fore, governed by the case of Gibson v. Silby, 2 An., 628, but is controlled by the 
case of Collins v. Monticou, 9 An. 39. 

The plaintiff having abandoned his first appeal, the present must be dismissed. 

It is, therefore, ordered by the court, that the appeal in this case be dismissed, 
at the cost of the appellant. 
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Marie Lavser v. Josepn Mast. 


It is proper, in deciding whether one single act of cruelty on the part of the husband towards the wife, 
is sufficient to entitle her to a separation from bed and board, to take into consideration the age, 
habits and mode of life of the parties. 

Although a wife fails in an action for separation from bed and board, she is nevertheless entitled to 
alimony during the pendency of the suit. 


PPEAL from the District Court of the Parish of St. Martin, Simon, J. 
A Deblanc & Fuselier, for plaintiff and appellant. Simon & Gary, for defen- 
dant and appellee. 

Merrick, ©. J. This is a suit for a divorce a mensa et thoro, and for the 
recovery of the paraphernal effects of the wife. The ground alleged for the di- 
vorce is, the cruelty and excesses of the husband, which render living together 
insupportable. 

The proof shows, that the parties had lived together harmoniously for fifteen 
years, and the only act of cruelty on the part of the defendant was that of turning 
plaintiff out of doors on a single occasion, and subsequently forbidding her to return, 
unless he sent for her, stating, that if she did so return, he would drive her away 
with his cowhide. 

The defendant, however, in his answer, states, he is willing to receive the plain- 
tiff at his domicil, and live with her. 

The District Judge, in view of the age, habits and mode of life of the parties, 
was of the opinion, that the single occurrence proved was not sufiicient to esta- 
blish the allegation that the defendant’s conduct was such as to render the living 
with him insupportable. 

Under the authority of the cases of Fleytas v. Pigneguy, 9 La. 420; Tourné 
v. Tourné, 9 La. 456, and Cooper v. Cooper, 10 La. 250, we cannot say that the 
District Judge erred on this branch of the case, although the conduct of the de- 
fendant was wholly indefensible. 

The judgment of the lower court, however, does the plaintiff injustice so far as 
it bars her claims against her husband, on account of her paraphernal property. 
The answers of the defendant on facts and articles show an indebtedness to the 
plaintiff of sixty-five dollars. The note referred to in the testimony of Calais as 
No. 1, does not appear to have been offered in evidence, nor endorsed by the 
payee. 

Under the authority of Rowley v. Rowley, 19 La. 557, judgment must be ren- 
dered in favor of the plaintiff for the sixty-five dollars, and a judgment of nonsuit 
on plaintiff ’s other demands for money, except for alimony during the pendency 
of the suit, which it is just he should pay. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is now here ordered, adjudged 
and decreed by the court, that the plaintiff’s demand for a separation from bed 
and board from her said husband be rejected ; and it is further ordered, adjudged 
and decreed by the court, that the plaintiff do recover of her said husband the 
sum of sixty-five dollars, with five per cent. interest thereon from the judicial 
demand until paid, and that she have a tacit mortgage on the real estate and 
slaves of the defendant, from the 5th day of November, 1853, to secure the pay- 
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ment of the same; and it is further ordered, that the plaintiff recover the free 
administration of said sum of money, as well as any other paraphernal property 
in her possession ; and as to the residue of her demands against the defendant, 
that they be rejectod as in case of a nonsuit ; and it is further ordered, adjudged 
and decreed by the court, that the defendant pay the plaintiff the sum of one hun- 
dred and thirteen dollars, as alimony, to pay the expenses of her maintenance 
during the pendency of the suit, and that the defendant pay the costs in both 
courts. . 


SPAAARAAAAFAAFAAAAAAAAASAAAAALALASALAALAZALAA 


(Stccesston oF JosEPH DaIcLe. 


Where two parties purchased together certain landed property, each one undivided half, and furnish- 
ed, for the price, their joint and several promissory notes secured by mortgage on the land pur- 
chased—Held: That these parties must be considered as purchasers and principal obligors each for 
one-half only of the property purchased, and as sureties for each other mutually as to the other 
half ; and that, consequently, the re-purchase of one-half by the original vendor, from one of these 
purchasers, releases the remaining purchaser from his obligation as surety, as it renders impossible 
that subrogation to which he would be entitled under Article 2157 and 3030 C. C. 


PPEAL from the District Court of the Parish of St. Landry, Simon, J. 
John E. King and P. D. Hardy, for the estate. Theodule Daigle and 
P. D. Hardy, for appellant. Swayze & Moore, for opponent, E. H. Martin. 

Durret, J. This is an opposition to the homologation of the account pre 
sented by the administrators. 

1. The administrators are sought to be made liable for all the debts due the 
estate, according to the proces-verbal of the inventory. 

The District Judge, on this branch of the case, ordered the administrators to 
account for one-half of the items 67, 70 and 75 of the inventory. The adminis- 
trators ask that those items be rejected ; and Martin, one of the opponents, con- 
tends that the administrators should be condemned to account for all the remaining 
claims of the estate. 

The case has been presented in such a shape, as to render it impossible to find 
out the debts described in the inventory, which have been paid and accounted 
for by the administrators ; but we are satisfied, from the evidence, that the fol- 
lowing items cannot be realized, to-wit : items of the inventory Nos. 63, 66, 68, 
69, 71, 72 73, 75, and 76; that item 64 must be reduced by ten dollars, and that 
the administrators must account, as decreed by the court a qua, for one-half of 
the items 67 and 70, say one-half of eighty-five dollars and twenty-five cents. 
With regard to all the other items of debts due the estate, as per the public in- 
ventory, including the amount apparently due on item 64, the administrators will 
be required to account (in their next account of administration to be rendered 
hereafter in due course of administration) for such of said items as are not in- 
cluded in the assets now ready for distribution. 

2. The opposition of Théodule Daigle, for seventy dollars, was properly re- 
jected, the evidence being insufficient to authorize a judgment in his favor. 

3. The claim of Théodule Daigle for the supplies furnished to the deceased, his 
wife, children and slaves, to-wit, $254 20, was improperly rejected from the ac- 
count ; the testimony of Zéphirin Daigle and Beauchamp establishes the facts, 
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charged was reasonable. We do not think that, under the circumstances of the 
case, a detailed account was necessary, or that the value of each item should have 
been proved. 

4. We do not think that the District Judge erred in allowing the claim of 
A. M. Perrauld, Notary, say one hundred dollars. The Notary would, as he 
did, show the expenses incurred by him, and although such expenses do not pro- 
perly fall under the charges and fees of Notaries, and are wholly independent, yet, 
as no surprise is alleged, we do not see the impropriety of including the same in 
the fees as Notary. 

5. Having disposed of all the minor objections urged against the judgment of 
the District Court, we will now examine the last and most important opposition. 

By public act dated 4th of January, 1853, £. H. Martin sold to Jos. J. Beau- 
champ and Jos. Daigle, the deceased, certain landed property for $6,100, payable 
in 1, 2, 3, and 4 years, with interest thereon at 8 per cent. from first January, 
1854, till paid. The purchasers gave, to represent said sum, their four joint and 
several promissory notes, of $1,525 each, all secured by mortgage on the land con- 
veyed, and other landed property and slaves belonging to the deceased, Daigle. 

At a meeting of the creditors of Joseph Daigle, (his succession is administered 
as an insolvent one,) held on the 21st of March, 1855, Martin, the vendor, claim- 
ing to be a creditor for $6,100, voted and fixed the terms and conditions of the 
sale. 

The undivided half only of this land was, on the 25th January, 1855, invento- 
ried as belonging to the succession ; and, at the public sale of said undivided 
halt, made on the 26th April, 1855, the said Martin became the purchaser for 
$1255. Subsequently, on the 13th of May, 1856, Martin, by public act, acquired 
from J. J. Beauchamp his undivided half of said property for $2000, the price 
being deducted from the notes furnished by Beauchamp & Daigle, as above stated. 
The administrators, in their account, classed Martin as a mortgage creditor on 
the proceeds of the sale of the Bell Cheney Springs, for $3,050, with eight per 
cent. interest from 1st January, 1854, subject to a credit of $90. 

The opponent seeks to have his claim acknowledged for $6,100, with eight per 
cent. interest from 1st January, 1854, till paid, subject to certain credits, with 
mortgage and privilege on the proceeds of all the property, lands and slaves, 
mortgaged as aforesaid on the 4th January, 1853. The District Judge decreed 
accordingly. 

The creditor having voluntarily, by a private sale, acquired the undivided half 
interest of Beauchamp in the property, has placed himself and the property in 
such a position, as to render impossible the legal subrogotion which would take 
place, did the succession pay more than one-half of the debt, for the excess. 
C. OC. 2157, 33. Subrogation takes place of right, says this Article, “ for the 
benefit of him who, being bound with others, or for others, for the payment of 
the debt, had an interest in discharging it.” “The obligation (C. C. 2099) con- 
tracted in solido towards the creditor, is of right divided among the debtors, who, 
among themselves, are liable each only for his part and portion.” “The surety 
is discharged when, by the act of the creditor, the subrogation to his rights, mort- 
gages and privileges can no longer be operated in favor of the surety.” CO. C. 3030. 

The late Daigle was in fact surety of Beauchamp for one-half of the debt ; for, 
as between the debtors, they each acquired one-half of the property, and owed 
one-half of the price. 
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We may well say that the opponent has, by his acts, coninted to the division 
of the debt, and that confusion took place to the extent of the liability of Beau. 
champ with regard to Daigle. C. C. 2096, 2215. For, if it be true that the whole 
property conveyed by Martin was subject to the payment of the entire debt, it 
cannot be denied that the undivided half reconveyed to Martin by Beauchamp is 
in his hands liable for one-half at least cf the price, and that, for the purposes of 
this case, Martin being the creditor and owner of the thing pledged, confusion 
pro tanto takes place. Baldwin v. Gray, 4 N.S. 192; Benton v. Robertson, 1 
Rob. 101. ; 

It appears from the evidence, that Martin received from Dargle on account 
$183 22, on the 1st January, 1854 ; the other credits were paid by Beauchamp. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be amended in the following particulars : 1st, that the administrators 
now account and pay over one-half of the accounts due by Singleton & King, 
say the one-half of eighty-five dollars and twenty-five cents ; 2d, that the admi- 
nistrators be exonerated from rendering any account of the items of the inventory 
Nos. 63, 66, 68, 69, 71, 72, 73, 75, and 76; 3d, that a deduction of ten dollars 
be allowed on the account, item 64, due by J. H. Overton ; 4th, that the admin- 
istrators be required, on the rendition of the next account of their administra- 
tion, to account for such claims described in the inventory as are not above 
excepted, or which have not heen included in the assets for distribution now in 
their hands ; 5th, that the claim of Théodule Daigle, described in the account of 
the administrators, and classed as a debt, be maintained,—said claim amounts to 
two hundred and fifty-four dollars and twenty cents; 6th, that the claim of E. H. 
Martin remains, as in the account, for three thousand and fifty dollars, with in- 
terest at eight per cent. per annum from Ist January, 1854, till paid, subject to a 
credit of one hundred and cighty-three dollars and twenty-two cents, as of the 
date of 1st January, 1854, and that said sum be paid, by mortgage and privilege, 
out of the proceeds of the sale of the mortgaged property fully described in the 
judgment of the court a qua. And it is further decreed, that the judgment of the 
District Court, amended as above, be affirmed, the opponent, E. H. Martin, pay- 
ing one-half of the costs of the appeal, and the succession paying the other half, 
as also the costs of the lower court. 


Same CaseE—Own an ApPLicaTION FOR A RE-HEARING. 


.Durret, J. The error in which the counsel of the opponent, Martin, has 
fallen, is, in viewing and treating Daigle simply as a purchaser and principal 
obligor. Can he in truth be considered in no other light ? 

The whole property was sold by Martin for $6,100. Daigle only acquired the 
undivided half, and became therefore bound, as purchaser, for one-half of the 
price ; yet he is responsible, by the terms of the contract, for the whole. And 
how can he be so bound? Undoubtedly, for one-half as purchaser, and for one- 
half as surety zn solido of the purchaser of the other half. C. C. 2102. This be- 
ing the real and incontrovertible nature of the obligation, the administrators of 
the succession of Daigle rightly hold that the estate, as surety of the co-vendee, 
is discharged, inasmuch as the opponent, by his act, has rendered impossible the 

ubrogation resulting from the Article 2157, 3 3, of the Civil Code. C. C. 3030. 
It is evident, under the existing facts of this case, that the estate could only 
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be subrogated te personal action of Martin against Beauchamp ; but this 
subrogation is clearly inadequate, (and may, for ought that we know, be futile,) 
for the subrogation should embrace all the accessories to the principal obligation, 
that is to say, the mortgage and vendor's privilege. C. C. 3251, 2157 ; Succession 
of Gatewood, 12 R. 206. 

Re-hearing refused. 


Cereste Daicte, Warrantor, v. B. C. Crow, Administrator. 


In a suit to liquidate the rights of a wife against the estate of her deceased husband, although the 
evidence shows that her paraphernal property was administered by her husband, this fact is not 
sufficient to entitle her to a judgment for the value of such property. She may resume the adminis- 
tration of whatever of her paraphernal property may still exist in nature, but she is a creditor for 
the value of such only as may have been disposed of by him or for his benefit. 


PPEAL from the District Court of the Parish of Lafayette, Martel, J. 
C. H. & E. Mouton, for plaintiff. M. E. Girard, for defendant and ap- 
pellant. 

Voorutes, J. The judgment liquidating the rights of the plaintiff against 
the estate of her deceased husband, George Jackson, must be amended so as to re- 
duce the amount awarded from the sum of $524 00, to that of $162 00. In other 
respects it is correct. 

The evidence shows that the wife’s movable property for an amount exceeding 
the former sum, was administered upon by the husband ; but this does not of it- 
self entitle her to a judgment for the value. She can resume the administration 
of whatever paraphernal property, as may yet exist in nature; but she is a credi- 
tor for the value of such only as may have been disposed of by him or for his 
benefit. 

The paraphernal property of the wife, disposed of by the husband during his 
life-time, or sold at the probate sale of his succession, is valued at $162 00; for 
this amount she is entitled to be classed as a mortgage creditor. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be amended, by reducing the amount allowed the plaintiff, to the sum of one hun- 
dred and sixty two dollars ; and that in other respects the judgment of the Dis- 
trict Court be affirmed, the appellee paying the costs of appeal. 


LLLP LLL Eli ee 


A.trrep Voornirs v. Vatstn Fournet et al. 


A police juryman is not an officer, in the intendment of Article 122 of the State Constitution ; there is 
no reason, therefore, why a party who holds a civil office of emolument should not be at the same 
time a police juryman. 


PPEAL from the District Court of the Parish of St. Martin, Simon, J. 
Voorhies Brothers & Dupré, for plaintiff and appellant. Deblanc & Fuse- 
lier, for defendant. 
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Durret, J. The defendant, Valsin Fournet, having been duly elected as one 
of the police jury members of the parish of St. Martin, the plaintiff, who was de. 
feated at said election, nevertheless claims the seat of the defendant, on the sole 
ground that the defendant is now, and was on the day of the election, Clerk of 
the District Court of the said parish, and we are referred to Article 122 of the 
Constitution. 

The District Judge nonsuited the plaintiff. 

As we are satisfied that a police juryman is not an officer, in the intendment of 
the Constitution, we will not examine the different pleas and exceptions presented 
by the parties, but we will simply affirm the judgment of the court a qua. Dor- 
sey V. Vaughan, 5 An. 155; State v. Bianchard et al., 6 Au. 515. 

Judgment affirmed. 


B. A. Marret, Tutor, v. Fraxgors Ricwarp et als. 


The tutor represents the minor so completely, that when he has once brought a suit for him, or 
answered an action against him, no further petition or answer can be required on the part of the 
minor ; and a judgment rendered in the name of his tutor, so long as his tutorship lasts, is a judg- 
ment for or against the minor himself. 

A suit properly brought by the tutor for a minor, may be prosecuted by the minor after attaining ma- 
jority, without any new citation, or formal change in the pleadings. 


PPEAL from the District Court of the Parish of St. Landry, Simon, J. 
LL Swayze & Moore, for plaintiff and appellant. Dupré & Garland, for defen- 
dant. 

Merrick, C. J. “ This is a suit instituted by the plaintiff, tutor of Julien & 
Lewis Grabot, against Frangois Richard, administrator of the succession of Lange 
Grabot, deceased, for the purpose of annulling a sale of land, provoked by the de- 
fendant in his capacity as administrator of the deceased, to dismiss the adminis- 
trator from office for his neglect and mal-administration, and to recover the sum 
of five hundred dollars from his official surety, as damages sustained by the mi- 
nors in consequence of the mal-administration of the defendant ; an injunction was 
also prayed for and granted to arrest the sale of property advertised to be sold 
at the instance of the defendant, and also to arrest all further proceedings by the 
administrator until the further order of the court.” 

“ Defendant filed an answer to the merits on the 23d of May, 1856. On the 
28th September, 1859, by amendment, he filed two peremptory exceptions, 
alleging that the minors had arrived at the age of majority, and that the tutor 
was functus officio, and could not prosecute this suit.” 

The District Court being of the opinion, that the proof showed that the heirs 
had attained the age of majority, maintained the exception and dismissed the 
suit. 

Plaintiff appeals. 

The proof, or admission, does not clearly establish, as we think, the inference 
that the heirs have all attained the age of majority. 

The tutor represents the minors so completely, that when he has once brought 
a suit for them, or answered an action against them, no further petition or an- 
swer can be required on their behalf. The judgment rendered in the name of the 
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tutor, for or against the minors, so long as his office continues, is a judgment for 
or against the minors themselves, subject, however, to the rules relative to actions 
of nullity and appeal. C. P. 109; 15 An. 88, 3 An. 292, 7 An. 368, 11 R. 504. 

If this suit was properly brought for the minors, when commenced by the tu- 
tor, (we repeat) it is their suit, as much so, as if it were commenced in their indi- 
vidual names as majors, and as a consequence, they may prosecute the same when 
they attain the age of majority, without any new citation or formal changes in 
the pleadings. They should take care, however, that judgment, in an action of 
this kind should be rendered in favor of those heirs who have attained the age of 
majority, as well as the tutor of those who are still minors. 

The District Court not having passed upon the merits, but having dismissed 
the case upon an exception, the same must be remanded. 

It is, therefore, ordered, adjudged and decreed, by the court, that the judgment 
of the lower court be avoided and reversed, and that said exception be overruled, 
and that this case be remanded for a trial upon the merits, the defendant paying 
the costs of the appeal. 
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CarouineE Lazare, Wife, &c., v. Cerise Jacquss, f. w. c. 


. 

A natural son is not a competent witness in controversies which relate to the succession of his deceased 
natural father , 

A donation of immovable property made by a man to his concubine, is, under the prohibition contain- 
ed in Article 1468 C. C. radically null and void, and not susceptible of ratification or confirmation. 
Such a contract being absolutely null, all parties interested, such as all the heirs of a deceased party 
who has made such a donation, have a right to set up this nullity for the purpose of defeating the 
fraud practised upon the law. This right is not confined to the forced heirs only. 

In suing for the property illegally donated, the heirs are not required to produce a counter-letter, but 
are allowed to prove the violation of the law by every species of evidence oral as well as written. 
Parol evidence is admissible whenever the obligation is one contracted in fraudem legis: it is imma- 

terial what form may have been given to the reprobated contract. 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 
Swayze & Moore, for plaintiffs. John E. King, for defendant and appellant. 

Voorutes, J. The plaintiffs are the administrator and the collateral heirs of 
J. B. Desmarais, deceased. They sue the defendant for the purpose of annulling 
an act of sale made to her by the deceased, and base their demand upon the fact 
that she was at the time his concubine, and that this was a disguised donation. 

The facts elicited on the trial of this cause show conclusively that the deed of 
sale in question was a disguised donation, and that the transfer was made in that 
form for the purpose of evading the prohibition contained in Article 1468 of the 
Civil Code. 

The only question presented under the evidence is, whether the plaintiffs, who 
are not forced heirs, have the right to attack this deed, and, if so, whether they 
should produce a counter-letter. 

Before discussing this matter, however, it is necessary to notice a bill of excep- 
tion taken by the defendant to a ruling of the inferior court. A witness by the 
name of Noel Roy was held to be incompetent, being a natural son of the de- 
ceased Desmarais. The Code says: “The husband cannot be a witness either 
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for or against his wife, nor the wife for or against her husband; neither cay 
ascendants with respect to their descendants, nor descendants with respect to 
their ascendants.” C. C. 2260. As the very matter involved in the present con- 
troversy relates to the succession of Desmarais, deceased, it is evident that Noél 
Roy, his descendant, cannot be heard in the premises. ; 

The position assumed, on the merits, by the defendant’s counsel, is, that none 
but forced heirs can attack a donation made in violation of Article 1468 of the 
Civil Code; that other legal heirs have no rights but such as are derived from 
the deceased himself, and that even the forced heirs stand in no better situation 
beyond their interest in the legitime. 

This is not the case of a simulated sale, but of a prohibited donation made un- 
der the form and semblance of a real contract of sale. The transaction was a 
real one, although the contract was purely gratuitous. C. C. 1975; Johnson y. 
Alden, ante p. 505. The rules applicable to ordinary cases of simulation do not, 
therefore, apply. 

This contract being derogatory to public order and policy, it is radically null 
and void, and, as such, is not susceptible of ratification or confirmation. The 
obligation is an illicit one; it is not reducible or subject to rescission : it is an 
absolute nullity. 

Such being the case, it follows that parties interested —such as the heirs of 
the deceased,—have a right to set up this nullity for the purpose of defeating the 
fraud practiced upon the law. To say that forced heirs only, and that to the 
amount ef their legitime, are entitled to invoke this nullity, carries its own refu- 
tation. For it is tantamount to saying that the illicit obligation is binding in 
all cases in which the legitime is not invaded, and that, even when it violates the 
legitime, it is not null and void, but merely reducible. 

If the heirs generally, whether or not forced heirs, have the right to attack 
such a disposition, when it is made in a last will and testament, it is difficult to 
see why this right should be limited to the protection of the legitime when the 
donor resorts to an act inter vivos. The prohibition is the same :— Those who 
have lived together in open concubinage are respectively incapable of making to 
each other, whether inter vivos or mortis causa, any donations of immovables.” 
C. C. 1468. If the donation be set aside—and, under the law, the whole dona- 
tion must be declared null,—the property reverts back to the succession, and is 
transmitted to the legal heir, whether in the direct, or in the collateral line. 
These have conseqnently the right to sue for the property illegally donated ; and, 
for that purpose, they are allowed to prove the violation of the law by all species 
of evidence, oral as well as written. To require of them a counter-letter, is to 
place the law at the mercy of the law-breaker. The object of the latter being to 
defeat the prohibition, to the detriment of those who are to inherit from him in 
due course of law, it is evident that in no case these parties would be enabled to 
produce a counter-letter ; and the prohibition would be a dead letter on the 
statute book. But it is well settled that parol evidence is admissible whenever 
the obligation is one contracted in fraudem legis ; and that it is immaterial what 
form may have been given to the reprobated contract. 

Judgment affirmed. 
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Harvey Beacn v. Mitter’s Testamentary Execurors ct als. 


Decision in the case of Linton v. Stanton, 4th An., affirmed. 

The validity of a decree by the United States Court, giving a discharge in bankruptcy to a debtor, un 
der the Act of Congress approved August 19th, 1841, cannot be questioned, if the certificate has not 
been impeached for fraud, and the debt in question is not of that fiduciary class which is saved from 
the operation of the Act. 

Rights vested in creditors by a cessio bonorum, so far as they relate to the property ceded, are 
unaffected by subsequent proceedings of the insolvent, in causing himself to be declared a bankrupt 
under the Act of Congress of August 19th, 1841. But the 8th Section, Art. Ist, of the United States 
Constitution, provides that Congress shall have the power to establish “uniform laws on the subject 
of bankruptcy throughout the United States’’; this power was specially delegated to Congress, 
and only reserved by the several States in so far, and so long as Congress did not sce fit to exercise 
it. The moment Congress exercised the power the State laws on the subject became inoperative 
and were suspended. 


PPEAL from the District Court of the Parish of St. Martin, Simon, J. 
Simon & Gary, for plaintiff and appellant. Dupré & Garland, for defen- 
dants. 

Dorre., J. The plaintiff alleges that John F. Miller made a surrender of his 
property, which was accepted, for the benefit of his creditors, by. the Judge of the 
Fifth District Court of New Orleans, in February, 1841 ; that syndics were ap- 
pointed, and a final account and tableau of distribution was rendered, and the 
syndics discharged in January, 1854 ; that the petitioner’s claim was put down in 
the schedule, but he did not share in the distribution ; that said Miller subse- 
quently acquired property to a large amount, which is now under the adminis- 
tration of his testamentary executors. (Miller died in 1857). The petition con- 
cludes by demanding that his claim be classed among the debts of the estate, 
contradictorily with the executors and the universal heir and legatee under the 
will. 

Various pleas are set up in defence, among which we will notice the princi- 
pal one. 

The defendants plead, in bar of the action, a discharge in bankruptcy, obtained 
by John F. Miller in the United States District Court for the Eastern District 
of Louisiana, on the 31st of October, 1842, under the Act of Congress approved 
August 19th, 1841, entitled “ An Act to establish a uniform system of bank- 
ruptcy throughout the United States.” United States Statutes at large, vol. 5, 
p. 440. 

This plea was sustained by the District Court in an elaborate and conclusive 
opinion. The plaintiff appealed. 

The counsel of the plaintiff contend: lst, That as Miller made before our 
State court a surrender of all his property, and as, under our State laws, (section 
28 of the Insolvent Act of 1817, re-enacted in 1843, and C. C. 2173,) any one 
creditor may force a new cession of property, all the old creditors of the insolvent 
acquired a vested right on all the future property of their debtor, which cannot 
be impaired by a subsequent surrender under the Act of Congress; 2d, That the 
judgment of discharge cannot avail the defendants, as the formalities of law were 
not complied with, the assignee did not furnish bond and security, the creditors 
never proved their debts, nor were they called to do so, the decree of notice to 
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creditors to obtain the discharge was given by the Deputy Clerk, and the desig- 

nation of the newspaper was simply “ in a newspaper in the district,” no personal 

notice was made. 

The decree of discharge is as follows : 

“ John F. Miller v. His Creditors and the Creditors of Jonas Marsh & Co.—In 
Court, October 31st, 1842.—Decree of discharge—Present: T. H. Me- 
Caleb.” 

“ John F. Miller, of New Orleans, having presented his petition praying to be 
discharged in full from all his debts individually, and as member of the firm of 
Jonas Marsh & Co. of the parish of St. Martin, Attakapas, and for a certificate 
of such discharge, pursuant to the Act of Congress entitled “An Act to establish 
a uniform system of bankruptcy throughout the United States,” passed August 
19th, 1841; and it being shown, to the satisfaction of the court, that the said 
bankrupt has bona fide surrendered all his property and rights of property, and 
that he has fully complied with and obeyed all the orders and directions which 
have from time to time been passed by the court, and has otherwise conformed to 
all the requisites of the said Act; that proof of publication, according to the 
rules of this court, has been duly made, and notice given to the creditors ; and 
it further appearing, that no written dissent to the bankrupt’s discharge has been 
filed by a majority, in number and value, of his creditors, who have proved their 
debts, and no opposition whatever has beeen made, no cause being shown te the 
contrary, why the prayer of the petitioner should not be granted. 

“Tt is, therefore, by virtue of the Act aforesaid, ordered and decreed by the 
court, that the said John F. Miller be, and he is accordingly hereby fully dis- 
charged of and from all his debts owing by him at the time of presentation of his 
petition to be declared bankrupt, to-wit, on the 2d day of July, 1842. It is fur- 
ther ordered, that the Clerk duly certify a copy of this decree under the seal of 
this court, and deliver the same to the bankrupt, when demanded. 

(Signed) Tu. H. McCates, U.S. Judge.” 

This court had occasion to pass on similar objections, we allude to the second 
ground, and maintained the validity of the discharge ; we will therefore simply 
refer to the case, Linton v. Stanton, 4 An. 402, as a full answer with the simple 
addition, which we extract from that case as being applicable to the present one 
“as the certificate has not been impeached for fraud, and as the debt in question 
is not of that fiduciary class which is saved from the operation of the Act, we 
may here dismiss the question of the validity of the proceedings and decree of the 
bankrupt court.” 

We fully subscribe to the proposition that vested rights cannot be impaired, 
and that the rights vested in the creditors by a cessio bonorum, as relate to the 
property ceded, are unaffected by subsequent proceedings of the insolvent, in 
causing himself to be declared a bankrupt under the Act of Congress of August, 
19th, 1841. Dwight, Syndic, v. Simon et al. 4 An. 490; West v. His Creditors, 
5 Rob. 261 and 8 Rob. 123; sections 9 and 10 of Article 1st of the United States 
Constitution. But the 8th section of Art. lst of U.S. Const. provides that 
Congress shall have the power to establish “ uniform laws on the subject of bank- 
ruptcies throughout the United States.” Thus this power was specially dele- 
gated to Congress, and only reserved by the several States in so far, and so long, 
as Congress did not see fit to exercise it. The moment Congress exercised the 
power, the State laws on the subject became inoperative, were suspended. Sturges 
v. Crowninshield, 4 Wheaton 122, or 4 Curtis 362. 
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lence we conclude, that Miller was fully discharged by the decree of the 31st 
October, 1842, and that his estate cannot now be held liable for any debt con- 
tracted prior to the 2d of July, 1842. 

Judgment affirmed. 





Benorr Ney v. Josern D. Ricnarp et als.—Benorr Ney v. Josern D. 
RicHarp. 


In a prosecution against a party for cruel treatment toa slave, the Justice of tho Peaco is without 
authority to place the slave beyont the reach or control of the master. That right or privilege is 
conferred upon the Judge and jury who try the prosccution for the crucl treatment. Tho Justico’s 
Court is entrusted only with the preliminary investigation of the charge preferred ; and beyond the 
duties of a committing magistrate, the Justice is without authority. 

It is the duty of the District Judge, in such a case, on application for a mandpmus, and upon a pro- 
per showing, to release the slave from imprisonment, without making the magistrate a party to the 
proceedings. 

The jurisdiction of the Supreme Court ovor misdemeanors attaches only after the actual imposition of 
a fine exceeding three hundred dollars. 

Where a slave had been ordered into the custody of the Sheriff by a Justice of the Peace, in a prosecu- 
tion against a wife fur cruel treatment—Held : That an application by the husband, as head and 
master of the community, to the District Judge for a mandamus against the magistrate, the keeper 
of the Parish Jail and the Sheriff, for the delivery of the slave, was not incidental to tho criminal 
prosecution, and if the amount involved exceeds the sum of threo hundred dollars, the Supreme 
Court has jurisdiction. 

The Sheriff being a ministerial officer, cannot treat as a nullity a mandamus from the District Court, 
and in order to recover a slave in such a case as the above, the only remody of the plaintiff is ina 
mandamus. 


PPEAL from the District Court of the Parish of St. Landry, Martel, J. 
C. H. Mouton and J. E. King, for plaintiff and appellant. Swayze & Moore, 
for defendant. 

Voorutes, J. The plaintiffs wife, Adéle Roy was arrested under a charge of 
cruel treatment of their slave, by name Frozine. There being a waiver of the 
examination before the committing magistrate, an onder was entered admitting 
the party to bail, and, in default thereof, ordering her into the custody of the 
Sheriff to await her trial in the District Court. 

The accused furnished the bond required, and was thereupon released ; but the 
magistrate forthwith ordered the slave Frozine to jail during the pendency of the 
prosecution ; and, a mittimus to that effect being placed in the hands of the Sheriff, 
the slave was incarcerated in the Parish Prison. 

Benoit Ney, claiming to be the owner, as head and master of the community, 
applied to the District Court for a mandamus against the magistrate, the keeper 
of the Parish Jail, and the Sheriff, for the delivery of the slave, on the ground 
that the mittimus was an absolute nullity for want of authority in the magistrate 
to make such a decree. 

The District Judge, the mandamus having been tried, decided that the decree 
was valid, and ordered the Sheriff to retain the slave in his custody until she be 
discharged in due course of law. 

We are aware of no law which authorizes a magistrate, in such cases, to place 
a slave beyond the reach or control of the master. That right or privilege is 
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conferred upon the Judge and jury who try the prosecution for the cruel treat- 
ment. The Justice’s Court is entrusted only with the preliminary investigation 
of the charge preferred ; and, beyond the duties of a committing magistrate, the 
Justice is without authority. 

From the moment that the Justice, Joseph D. Richard, had committed the 
accused, Adéle Roy, and the latter had furnished bonds for her appearance before 
the District Court, the functions of the committing magistrate were at an end, 
and the jurisdiction of the District Court had attached: So that, however irre. 
gular and informal the mittimus respecting the custody of the slave, no order or 
decree could be rendered against the magistrate in the premises. The District 
Judge, however, had the right,—nay, upon a proper showing, it was his duty, to 
release the slave from imprisoument, without making the magistrate a party to the 
proceeding. 

Had the accused applied by rule to have the slave returned to her, and had the 
District Court denied the order, no appeal would have lain to this court. Our 
jurisdiction over misdemeanors attaches only after the actual imposition of a fine 
exceeding three hundred dollars. 

But these proceedings are not incidental to the criminal prosecution in the name 
of the State against Adéle Roy ;—this is an action separate and distinct, in which 
she has no concern, and the parties of which are not the same. The amount in- 
volved in this civil cause exceeds the sum of three hundred dollars, and brings it 
within our jurisdiction. 

So far as the merits of this controversy are concerned, it does not seem to be 
very important to determine whether it would have been preferable to have pro- 
ceeded by habeas corpus, or whether this remedy was even applicable. The plain- 
tiff, considering the Sheriff and the keeper of the Parish Jail as mere ministerial 
officers acting under the orders of the District Court, proceeded by mandamus. 
‘The object of this writ, whether addressed to an individual, corporation, or public 
officer, or court of inferior jurisdiction, is to direct it “ to perform some certain act 
belonging to the place, duty or quality with which he is clothed.” C. P. 829. 
“Tt may be directed to public officers to compel them to fulfil any of the du- 
ties attached to their office, or which may be legally required of them.” C. P. 
834. 

The object of the present suit is to obtain from the District Judge an order 
directing the Sheriff in the discharge of his duties under the mittimus of the ma- 
gistrate. The Sheriff, being a ministerial officer, could not treat the order asa 
nullity ; and, inasmuch as the whole matter is vested in the District Court, the only 
remedy of the plaintiff laid in a writ of mandamus. 'To require of the party to 
institute an ordinary action, would entail a hardship not only upon him, but upon 
the Sheriff and keeper of the Parish Prison, who have no interest in the matter, 
and are acting under the direction of the court. 

It is, therefore, ordered and decreed, that the judgment of the District Court be 
avoided and reversed as regards the appellees, Chachéré & Thompson ; that a 
writ of mandamus do issue upon the said parties, as prayed for by the plaintiff; 
and that in other respects, the judgment appealed from be affirmed. 
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Henry Lavitte v. JEAN Bicvenavp. 


An action for damages on account of a malicious prosecution, cannot be sustained, except on proof of 
malice in the defendant, and of want of probable cause for the prosecution of which plaintiff com- 
plains. 

Actions of this sort have never been favored,—a clear case must be made out, of a perversion of the 
forms of justice to the satisfaction of private malice, and the willful oppression of the innocent, in 
order to sustain them. 


PPEAL from the District Court of the Parish of St. Martin, Simon, J. 
Deblanc & Fuselier, for plaintiff. Simon & Gary, for defendant and appel- 
lant. 

BucuanaN, J. This is an action for damages for a malicious prosecution, and 
for public defamation. 

The prosecution charged to be malicious was an affidavit made by defendant 
before a Justice of the Peace, that plaintiff had committed perjury in a suit 
wherein one Champagne was plaintiff, and the affiant was defendant. Upon this 
affidavit plaintiff was arrested, and, after examination, was discharged by the 
Justice. 

The slander charged is, that defendant publicly declared that plaintiff “ had 
. perjured himself in the case above mentioned, and that, cost what may, he would 
have him sent to the penitentiary at Baton Rouge.” 

The answer of defendant denies generally the allegations of the petition, and 
specially denies malice ; pleads that his affidavit before the Justice of the Peace 
was made according to law, and in the discharge of his duty as a good citizen ; 
and specially denies the public defamation as charged. 

It appears from the evidence, that the plaintiff, a journeyman cooper, was em- 
ployed by Champagne, a cooper, in making certain hogsheads and repairing others 
for defendant, who refused to pay Champagne, on the ground that the work was 
badly done. A long time afterwards,—more than a year, as stated in plaintiff’s 
brief,—Champagne sued defendant for this work before a Justice of the Peace, 
and recovered judgment upon the testimony of plaintiff. Defendant went, there- 
fore, before another Justice of the Peace, and made oath that he had reason to 
believe, and did believe, that plaintiff had been guilty of perjury in the testimony 
thus given by him; and prayed that he might be arrested and dealt with accord - 
ing to law. 

Plaintiff was arrested, and, after examination, was discharged by the magis- 
trate. 

The well established rule of practice, that an action of this kind cannot be sus- 
tained except on proof of malice in the defendant, and of want of probable cause 
for the prosecution of which plaintiff complains, is founded in the soundest rea- 
sons of public policy. 

The individual, upon whose oath the warrant issues for the arrest of another as 
a criminal, is not considered in law as a party plaintiff in the criminal prosecu- 
tion, but as a witness for the State—in many cases a witness by compulsion—dis- 
charging a duty to the commonwealth, in a matter of public interest. To treat 
this individual as warranting the success of the prosecution, at the risk of his 
fortune, would have a direct tendency to discourage the prosecution of offenders 
against the laws, and to ensure the impunity of crime. Actions of this sort have, 
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therefore, never been favored. A clear case must be made out, of the perversion 
of the forms of justice to the satisfaction of private malice and the willfal oppres- 
sion of the innocent. 

In Womack v. Kemp, 6 N. 8. 477, it was held by this court, (Martin, J.,) that 
a charge of perjury made in a legal proceeding, with the view of bringing the 
accused to justice, is not actionable, even although the oath charged to have been 
false was not technically a perjury, but a voluntary affidavit, not made nor in- 
tended to be used in a legal proceeding. 

And in Donovan v. New Orleans, 11 An. 711, we hela that the expression 
“ every act of man” in Article 2294 of the Civil Code, does not apply to a law- 
ful act. 

In the present case, we find no proof of malice on the part of defendant. The 
expressions used by him to witnesses : “ he would see the end of the affair,” and 
“ if the fellow does not go to the penitentiary, they are all rogues,” do not amount 
to such proof. They are perfectly consistent with the idea of an intention to vin- 
dicate public justice, and nothing more. 

As to the want of probable cause, the only proof offered by plaintiff is the tes- 
timony of Champagne, the plaintiff in the original suit. This witness declares 
that Laville’s testimony in that suit was true and correct. He could scarcely say 
less, as the party who had gained his cause upon that evidence ; and this may be 
taken as an offset to the affidavit of his adversary, that Luville’s testimony was 
false. But Domingeau, another witness of plaintiff, swears that one of the hogs- 
heads hooped by Laviile burst in rolling it to the river. 

On a careful review of the case, we are of opinion that the verdict of the jury 
is not sustained by the evidence. 

There is no proof of the words charged in the second count of the petition. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
upon the verdict of the jury be reversed, and that there be judgment for defen- 
dant, with costs in both courts. 


NN ae ees ee 


ALEXANDRE Dectover v. Betizarre Boren. 


A real servitude, to be valid, should express and describe the estate in favor of which it is established, 
especially where it is shown that the party claiming such servitude was the owner of several estates 
at the time the servitude was acquired. 

Under the Spanish law, the usufructuary had only the right to grant leases of the property held by 
him, and the usufruct terminated if he alienated his right, and it also terminated at the death of the 
usufructuary, as under our law. 

A clause, in an agreement establishing a usufruct, by which it is provided that such usufruct shall be 
heriditable, must be considered as uot written. 


PPEAL from the District Court of the Parish of St. Martin, Simon, J, 
Simon & Gary, for plaintiff and appellee. Deblanc & Fusilier, for defeu- 
dant and appellant. 
Merrick, C. J. The principal facts in this case are correctly stated by de- 
fendant’s counsel as follows : 
“On the 4th of May, i804, Olivier Devezin and Louis Judice made an exchange 
by means of which the latter gave to the former a tract of land having 17 arpents 
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in front on the western bank of the Bayou Teche, in exchange for a tract of land 
having 16 arpents in front on the eastern bank of said bayou. In this act, it was 
stipulated ‘que sur les 17 arpents sur la partie occidentale aux stipulations précé- 
dentes que cede le sieur Louis Judice au sieur Olivier Devezin, que le bois qui 
se trouve dessus sera partagé en deux parties égales par une perpendiculaire qui 
sera tirée en présence de témoins, en prenant de la riviere en allant & la prairie; 
cette jonissance de la moitie dudit bois, restera héréditaire aux hoirs ou ayant 
cause dudit sieur Louis Judice, sans que, daus aucun temps ni pour quelque raison 
que ce soit, que ni mondit sieur Olivier Devezin, ses hoirs ou ayant cause puissent 
inqniéter et porter aucun empéchement, opposition et contradiction a la pleine et 
entiere exécution du contenu au présent acte, sans en rien omettre ni réserver. 

The plaintiff, by virtue of a number of mesne conveyances, claims the actual 
ownership of the lands on the eastern bank of the river Teche which were given in * 
exchange to Louis Judice, and upon which, he contends, the right conceded by 
the clause above quoted, is attached as a servitude. 

“The tract of land on the western bank of the river, given in exchange by 
Louis Judice to Olivier Devezin and upon which the plaintiff claims the servitude, 
by several mesne conveyances, became the property of Charles Olivier Duclozel. 
But in the act constituting his ownership to a portion of it, Mrs. Carmelite Amy, 
his vendor, has reserved for herself and assigns ‘que tout le bois qui se trouve sur 
la dite portion de terre et qui pourra y croitre par la suite, a partir du bayou 
jusqu’au grand chemin, n’est pas compris dans cette vente; la dame venderesse 
se le réservant expressément, ainsi que la faculté d’en user de la maniére qu'elle 
le jugera convenable! 

“On the 10th of April, 1860, the defendant purchased from Mrs. Carmelite Amy 
her right to the exercise of the reservation made in her favor in the deed of sale 
just above referred to.” 

“Immediately after this purchase, Belisazre Borel, the defendant, set to fell tim- 
ber on the land in question, and the plaintiff sued out the injunction which is the 
object of the present suit.” 

Judgment having been rendered in favor of plaintiff defendant appeals. 

The act of exchange between Olivier Devezin and Louis Judice of 4th May, 
1804, was executed at a time when the Spanish law was in foree and conse- 
quently must receive its construction or interpretation with reference to that law, 
and the plaintiff cannot possibly have any greater right than Louis Judice had re- 
served, for the reason that he claims through him by mesne conveyances. 

It appears to us, to be clear that by the act of exchange Louis Judice trans- 
ferred to Olzvier Devezin the property in the soil of the seventeen arpents of land 
on the west bank of bayou Teche, because he expressly declared in the act of ex- 
change that he transferred all his rights to the said land in full property to 
Devezin. 

What than did he reserve? was it any part of the property thus alienated ? 
This could not be, for there could not be two exclusive owners of the same 
thing. 

The right there reserved was subordinate to that of the owner ; of him who held 
the dominium. If so, then the most favorable view we can take of Judice’s right 
is to consider it one of the servitudes allowed by the Spanish law. 

Was it a real servitude? One established in favor of the plantation conveyed 
by Devezin? We cannot come to this conclusion, because there is no clause in 
the act so constituting the servitude, and Judice was the owner of other lands 
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(as appears by the same act) for which, with equal propriety, it might be assumed 
that the servitude was reserved. 8 An. 152. 

It was then a personal servitude. But among personal servitudes the right of 
the usufructuary is the most perfect. We will therefore assume that Judice re 
tained the usufruct. 

Here again under the Spanish law the usufructuary had only the right to grant 
leases of the property held by him and the usufruct terminated if he alienated hig 
right ; and it also terminated at the death of the usufructuary, as under our own 
law. 1 Moreau & Carleton’s Partidas, p. 424, 3, 31, law 24. 

The term “ayant cause” used in the act could therefore only refer to lessees and 
the words of inheritance must be considered as not written. Were personal ser- 
vitudes capable of such perpetuity by inheritance and transfers as contemplated 
by plaintiff, it is obvious that titles to estates would become by their complica- 
tions far removed from that simplicity which has even been the policy of our law 
to preserve. C. C. 705. 

As the plaintiff has never acquired any servitude upon, nor any real right in or 
to the tract of land on the west side of the bayou in question, it is useless to con- 
sider what are defendant’s rights. If plaintiff be without title, the acts of the for- 
mer possessors of these tracts will not avail him. 

It is, therefore, ordered, adjudged and decreed, by the court, that the judgment 
of the lower court be avoided and reversed, and that there be judgment in favor 
of defendant with costs in both courts. 
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‘ R. S. Boyp v. Watrer Cox. 


Articles 1795 and 1796 of the Civil Code, must be construed to mean, that the assent to a proposition, 
in order to be binding upon the proposer, must be made at once, without any intervening separa 
tion of the parties, unless an intention, on the part of the proposer, to grant time for consideration to 
the opposite party, appears evident, either, Ist, from the situation of the parties, or 2ndly, from the 
nature of the contract. 

Article 1798 C. C. is not inconsistent with Article 1796; the former refers to the case stated in the 
Article preceding it, where one party proposes and the other assents, without an immediate signifi 
cation of dissent from the proposer :—where the conversation or correspondence terminates with 
the assent of the party to whom the proposition has been made. But Article 1796 refers to its own 
immediate preceding Article (1795) and to the state of facts of that Article—to-wit, a proposition, an 
assent, and an immediate signification of change of intention on the part of the proposer. 

Where one partner in a commercial firm made a proposition to his co-partner, that he would either 
sell his own interest in the concern, on certain terms, or purchase that of such co-partner on the 
same terms, and the partner, to whom the proposition was made, failed to signify his assent at the 
time, but went off, and three days afterwards notified the proposer of his determination to pur- 
chase—Held : That an immediate signification of change of intention by the proposer released him 
from the obligation which he would have otherwise incurred, from his proposition, unless it appears 
from the situation of the parties, or from the nature of the contract, that it was the intention of the 
proposer to allow several days for reflection and decision upon his proposition. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Ogden & Augustin, for plaintiff. J. D. Mayes, for defendant and appel- 
lant. 
Bucnanayn, J. On the 16th of March, 1858, at New Orleans, defendant made 
to plaintiff the following proposition : 
“T will give you your account as it stands on the books, and my note for five 





Boyp 
r 


Cox. 


















































SUPREME COURT OF LOUISIANE, 


thousand dollars, at twelve months from date, for all your interest in the concern ; 
or I will sell to you my interest in the concern, at the same rate, and on the same 
terms.” 

The plaintiff thereupon stated, “ that the price named was less than he, plain- 
tiff, had expected Cox, the defendant, to offer, and that the offer on the part of 
Cox to sell, was what plaintiff had not expected, and that he was not prepared 
immediately to act upon it ; that to elect to purchase, would involve the necessity of 
plaintiff ’s again coming to New Orleans the ensuing season, which he wished to 
avoid; and in that respect the offer was not equally favorable to both parties.” 

To which the defendant, Coz, replied “that an offer to sell or to buy on the 
same terms was always a fair one, in cases like ours ; that he was not disposed to 
change the offer he had made.” 

In the evening of the same day (16th March) the plaintiff called upon defen- 
dant, and asked him if he had correctly understood his proposition, and repeated 
it to him exactly as above set forth; and Cox replied “ that it was correctly un- 
derstood ; that it was a matter of entire indifference to him whether he bought or 
sold; and that he had no change to make, nor would he make any change in the 
offers he had made.” 

Plaintiff, taking leave of the defendant, then told him that he should probably 
elect to purchase his interest ; to which defendant replied, “ it is very well.” 

On the 19th March, 1858, three days after the above recited conversations, 
plaintiff, being then at Natchez, telegraphed to defendant at New Orleans, in the 
following words : “ I will buy on terms proposed. Be down Sunday.” 

Defendant received this telegram on the same day, and immediately telegraphed 
in reply to defendant : “ I withdraw my proposition.” 

Plaintiff contends that the proposition made on the 16th, and the assent given 
on the 19th of March, 1858, constitute a perfect contract ; for the specific per- 
formance of which this action is instituted. 

The only point discussed by counsel in argument before this court is, whether 
the proposition was accepted in time to bind defendant. 

The Civil Code, Article 1795, says : “ The party proposing shall be presumed 
to continue in the intention which his proposal expressed, if, on receiving the un- 
qualified assent of him to whom the proposition is made, he do not signify the 
change of his intention.” 

Article 1796.—* He is bound by his proposition, and the signification of his 
dissent will be of no avail, if the proposition be made in terms which evince a 
design to give the other party the right of concluding the contract by his assent ; 
and if that assent be given within such time, as the situation of the parties, and 
the nature of the contract, shall prove that it was the intention of the proposer 
to allow.” 

In our understanding of the last of the Articles quoted, the assent to the pro- 
position must be made at once, without any intervening separation of the parties, 
unless an intention on the part of the proposer to grant time for consideration to 
the opposite party appears evident, either, ist, from the situation of the parties, 
or, 2dly, from the nature of the contract. 

We have not neglected to notice the Article 1798, which declares that the 
acceptance needs not be made by the same act, or in point of time, immediately 
after the proposition ; provided it be made at any time before the person who 
offers or promises has changed his mind, or may be reasonably presumed to have 
done so, it is sufficient. 





















NEW ORLEANS, NOVEMBER, 1860. 


This would seem at first blush to be inconsistent with the Article 1795, but is 
not so in fact. The Article 1798 refers to the case stated in the Article pre- 
ceding (1797), where one party proposes and the other assents, without an imme- 
diate signification of dissent from the proposer : where the conversation or corres- 
pondence terminates with the assent of the party to whom the proposition has 
been made. But the Article 1796 refers to its own immediately preceding Arti- 
cle (1795), and to the state of facts of that Article, to-wit, a proposition, an as- 
sent, and an immediate signification of change of intention on the part of the 
proposer. And that is the case before the court. Had the telegram of plaintiff, 
conveying his assent to defendant, not been followed by an immediate significa- 
tion of change of intention, as it was, there is no doubt that the contract would 
have been perfect and binding under the terms of Articles 1797 and 1798. 

We are therefore to enquire, whether the evidence exhibits anything in the 
situation of the parties, or in the nature of the contract, which “ proves,” as the 
Code has it, that it was the intention of the proposer to allow several days for 
reflection and decision upon his proposition. 

As to the situation of the parties. Plaintiff declares in his petition, that in 
his second conversation of the 16th of March, with defendant, he told the latter 
that he was under the necessity of going to Natchez that evening, and desired, 
before leaving, to know whether he correctly understood his proposition. If this 
allegation had been proved, perhaps it might have been inferred that plaintiff was 
not in a situation to have decided upon plaintiff’s proposition before going to 
Natchez. But this allegation is negatived by the sworn answer of defendant to 
an interrogatory propounded to him by plaintiff, touching the truth of the allega- 
tions of the petition. Defendant answers: “ Mr. Boyd says in his petition, that 
on the evening of the 16th March, he told me that he was under the necessity of 
oing to Natchez that evening. This is not true, and I was ignorant of his 
whereabouts until the 19th of March, when I received a telegraphic dispatch from 
Natchez on that day, which I instantly replied to,” &e. 

As to the nature of the contract. There is nothing in the contract itself which 
required a delay for deliberation. The petition alleges, that a trial balance of the 
affairs of the partnership had been made and examined by both parties, which 
was indeed the basis of their negotiations. The petition, moreover, states an 
abundance of facts which leave no doubt upon the mind that both parties were 
fully informed of what it was that defendant proposed to sell, and what it was 
that he proposed to buy. Again, as the note which defendant proposed to take 
in payment of the sale was plaintiff’s own note, without an endorser, it cannot be 
inferred, nor indeed do we understand that it is pretended, that any time was 
requisite for complying with the terms of the sale. 

Upon a careful review of the circumstances, we have not been able to discover 
proof that the defendant was concluded by anything in the situation of the par- 
ties, or in the nature of the contract, from signifying to plaintiff his change of 
intention, when he received the assent of the latter to a proposition which he had 
made the latter three days previously. 

It is, therefore, adjudged and decreed, that the judgment of the District Court be 
reversed, and that there be judgment for defendant, with costs in both courts. 


Cox. 
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Larpgne & Ferri v. M. A. Ricne et als. 


Interrogatories on facts and articles cannot be taken for confessed, and used as evidence on the trial, 
without an order of court directing them to be answered withm a given delay, and notice of such 
order given to the party interrogated. 


gery from the District Court of the Parish of St. Tammany, Wilson, J. 
J. C. David, for plaintiffs. Angus Bowie, for defendants and appellants. 

Lanp, J. The plaintiffs instituted this suit against the defendant, Marie A. 
Riche, and her second husband, Pascal Favaron, for the recovery of two certain 
debts, on the ground that they had been contracted for, and enured to the benefit 
of the separate estate of Marie A. Riche, during her first marriage, or that she, 
after the death of her first husband, Francis Dury, converted the proceeds of the 
community property to her own use—the allegations of the plaintiffs’ petition 
leaving the cause of action doubtful. 

On the trial below, judgment was given in favor of the plaintiffs, and the de- 
fendants were condemned to pay the debts demanded. 

We cannot determine the case on its merits, because the interrogatories on 
facts and articles annexed to the plaintiffs’ petition, and propounded to Marie A. 
Riche, were taken for confessed, and used as evidence on the trial, without any 
order of court directing her to answer the same, within a given delay. This order 
and notice thereof, were necessary to enable the plaintiffs to take the interroga- 
tories for confessed, and to use the same as evidence, on the trial of the cause. 
See C. P. Art. 351, and Act of the 10th February, 1843, p. 14, amending Art, 
352 ; Weathersley v. Huddleston, 2 An. 845 ; Spears v. Nugent, 2 An.11. With- 
out this evidence, the plaintiffs are not entitled to a judgment, even against the 
defendant, Marie A. Riche. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be reversed, and that this cause be remanded for further proceedings accord- 
ing to law, and that plaintiffs and appellees pay the costs of this appeal. 


eo renew ee omnes ee oe eee 


B. Caun v. Antonio Costa. 


The decision in the case of Dupré v. Démarest, 5 An. 591, affirmed, to the effect that the speculative 
opinions of physicians derived from a post mortem examination, are not sufficient to establish the 
length of time which a redhibitory disease existed in a slave before his death. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Robert Preaux and J. B. Cotton, for plaintiff and appellant. Collens & 
Woolridge, for defendant. Budd & Lambert, for warrantor. 

Voorntes, J. The plaintiff sues for the rescission of the sale of a slave, made 
by her to Antonzo Costa on the 5th day of April, 1858. The allegations upon 
which this action is based, are that the slave was, at the date of the sale, affected 
with a redhibitory disease,—consumption ; that Costa although aware of the exis- 
tence of this defect, did not give the information to his vendee ; and that shortly 
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afterwards the slave, notwithstanding proper care and medical treatment, died of 
this disease. 

Antonio Costa called his vendor, Mrs Jules dz Rosenon, in warranty, averring 
that at the date of the sale to Cahn the slave was sound; that, if she was not 
sound, he had no knowledge of the fact; and that “if said slave had any such di- 
sease on the 5th of April, 1858, though not known to respondent, it must have 
existed previously to said 3d October, 1859, as expressly alleged by plaintiff.” 
This was the date of the sale from Rosenon to Costa. 

The evidence is conclusive to the fact that, when the plaintiff made her pur- 
chase, the slave was affected with a redhibitory disease, of which she died shortly 
afterwards; and also that the plaintiff took the very best care of the patient. 

With regard to the date of the disease, so far as affecting the warrantor’s case, 
there is some difficulty. On one side we have the speculative opinions of physi- 
cians, several of whom saw the deceased during her last ill-ness, and one of whom 
made the post mortem examination ; and from their testimony, we might be au- 
thorized to conclude that the disease existed at a time anterior to the date of the 
sale from the warrantor ; but on that very day a physician made a thorough exa- 
mination of the slave, and, on the trial, he testified to her soundness at the time. 
The rule in the case of Dupré, Ez'r. et al. v. Démarest, finds its application in this 
instance ; and the more so that it appears in proof that the slave was, during the 
whole time she remained with the warrantor and with the defendant, robust and, 
to all outward appearance, free from all disease whatever. (Dupré et al. v. Dé- 
marest, 5 A. 591.) 

This position is strengthened from the fact that the defendant resists the action 
of the plaintiff on the ground of the soundness of the slave at a subsequent date. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ;—that the sale of the slave Célestine from the defendant 
to the plaintiff be canceled and annulled ;—that the plaintiff do have judgment 
against the defendant for the sum of one thousand and twenty dollars, with legal 
interest from judicial demand ; and the further sum of sixty-two dollars with like 
interest ; that the defendant’s demand against the warrantor be rejected; and, 
finally, that all the costs in both courts be borne by the defendant. 


Same Case—Own a Re-HEARING. 


Upon a careful re-examination of the facts of this case, we have come to the 
same conclusion, that it was shown affirmatively that the slave in question was 
diseased at the date of the sale from the defendant to the plaintiff, whilst the evi- 
dence did not establish the unsoundness of this slave at the date of the sale from 
the warrantor to the defendant. 

The defendant, in his answer, averred that when he sold the slave, she was per- 
fectly sound ; but that, if such was not the case, he was not aware of the fact, 
and the slave must have been unsound at the date of his own purchase. ‘There is 
an apparent inconsistency in these allegations ; but, in point of fact, there is none. 
A party may be in good faith in alleging his belief as to the non-existence of a 
redhibitory disease ; but, should it turn out that he was mistaken, there can be 
no impropriety in his attempt to trace the origin of the disease to a period ante- 
rior to his ownership. 
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In the case at bar we are satisfied that the evidence does not show that state 
of facts, which would justify the defendant’s recourse against his warrantor. 

It is, therefore, ordered and decreed, that the judgment of this court remain un- 
disturbed. 


Ciry or New Orveans v. Crank & Brissiy. 


The first and second sections of the statute approved January 29th, 1858, amendatory of the sections 
103 and 104 of the City Charter, approved March 12th, 1857, do not make the payment of the 
taxes therein mentioned from January 1st to March 1st annually, dependent as to time on the will 
of the contributors, but simply suspends the action of the city to enforce its lien on the personal 
property of the delinquents, or to sue out an injunction, as provided by law, until after the Ist day 
of March annually. 

The city ordinance imposing a tax of $25 on each printing office doing job work, does not refer exclu- 
clusively to printing offices publishing a newspaper and doing job work conjunctively, but to any 
printing office doing job work. 


PPEAL from the Second Justice’s Court of New Orleans. 
A W. O. Dénégre, for plaintiff. L. M. Day, for defendant and appellant. 

Durre., J. This suit is instituted to recover of the defendants a tax of $235, 
imposed by the city ordinance on each “printing office doing job work.” 

The defendants resisted the payment of this tax on the grounds that the same 
is oppressive, illegal, unjust and unconstitutional. 

Judgment having been rendered against the defendants, they appealed. 

It is here contended by the appellants, lst, that the ordinance which requires 
the payment of the tax on trades and professions, in advance, is illegal, because 
the 1st and 2d sections of the statute approved January 29th, 1858, p. 3, amen- 
datory of the sections 103 and 104 of the city charter approved March 12th, 
1859, contemplate the payment of the tax from January Ist, to March Ist an- 
nually. 2d, That the words of the ordinance “every printing office doing job work” 
mean, in common parlance, a printing office furnishing a newspaper and doing 
job work conjunctively, and that inasmuch as they do not publish a newspaper, 
but simply do job work, they are not liable to the tax. 

On the first point. The above mentioned sections do not make the payment of 
the tax, from January Ist to March 1st annually, dependent on the will of the 
contributors, but simply suspend the action of the city to enforce its lien on the 
personal property of the delinquents, or to sue out an injunction as provided by 
law, until after the 1st day of March annually. 

The proceedings in this case were instituted after the 1st of March, 1859, for 
the payment of the tax of that year. 

On the second point. It is conceded that the defendants have a printing office 
and do job work ; hence they are strictly within the letter and meaning of the or- 
dinance. 

Judgment affirmed, with costs. 
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Hawkins, Administrator, v. Catnertne Hays.—Carnertne Hays v. 
Hawkrys et al. 


The degree of violence and threats requisite, under Article 1845 of the Civil Code, to invalidate a 
contract, is the same in regard to contracts between husband and wife, as in regard to contracts 
generally. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
Hardesty & Kernan, for plaintiff and appellant. Fuqua & Kilbourne, for 
defendant. 

Bucuanan, J. The first of these suits is instituted upon two notes and an 
account. 

The second is an injunction against an order of seizure and sale issued upon 
one of the notes (which was secured by special mortgage by authentic act) em- 
braced in the first suit. 

Both suits were tried by juries, who found a verdict, in the first, in favor of 
the plaintiff for a portion of the largest of the two notes sued upon, and for the 
whole of the smaller note and of the account ; and, in the second suit, in favor of 
the plaintiff in injunction. 

From the judgments rendered in conformity to these verdicts, the administra- 
tor of Mills has appealed; and the two suits have been consolidated in this 
court. 

The only question of law for our decision is presented by a bill of exceptions 
to a charge of the Judge to the jury, “ that the violence and threats referred to 
in Article 1845 of the Civil Code, should be construed as applicable to parties, 
other than husband and wife; that, as regards the husband and wife, whether 
separate in property or not, it is sufficient, to invalidate a contract or mortgage 
made or signed by the wife, that it was so made or signed because the husband 
desired it should be done ; that the mere wish, desire, or insisting, on the part of 
the hasband, that his wife should sign the act, must be taken to be a sufficient 
coercion by the husband, within the meaning of Article 1844 of the Code, to in- 
validate the wife’s contract.” 

We have been referred to no authority which exempts the contracts of a mar- 
ried woman from the application of Art. 1845 of the Code. The case of The Gas 
Light Company v. Paulding, 12 Rob. 378, relied upon by the counsel of appel- 
lee, does not touch the point here at issue. The charge was, in our opinion, erro- 
neous. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
in these consolidated cases, upon the several verdicts of the jury, be reversed ; 
and that the said cases, consolidated, be remanded to the court below for a new 
trial ; and that the appellee, Catherine Hays, pay costs of these appeals. 
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Carrouuton Bank et a's. v. Dante. CLEVELAND et all. 


The declarations of the vendor made after the sale, though out of the presence of the vendee, acknowl- 
edging that the sale was simulated, are admissible against the vendee to prove fraud in the vendor - 
but such evidence alone is insufficient to establish fraud in the vendee 

The appreciation of the circumstances showing complicity on the part of the vendee, in the fraud prac- 
ticed by his vendor, is a matter peculiarly within the province of the jury, and where the record of 
conviction of fraud and simulation in a contract of sale discloses the fact that the property remained 
in the possession of the vendor after the sale, the Supreme Court will not disturb the verdict of 
the jury. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
Fuqua & Kilbourne and S. E. Hunter, for plaintiffs. J. B. Smith and C. 
Roselius, for defendants and appellants. 

Bucuanan, J. This is a suit by judgment creditors of defendant, Cleveland, 
to set aside a sale of slaves made by him to the other defendant, Lee, as simulated 
and intended to cover the vendor’s property from the pursuit of his creditors. 

The cause was tried by a jury, who found a verdict for plaintiffs, setting aside 
the sale as simulated, and subjecting the property to the satisfaction of the judg- 
ments against Daniel Cleveland. 

Defendant, Lee, appeals. 

The appellant relies upon bills of exceptions to the admission of the testimony 
of two witnesses of the declarations of Cleveland after the sale, in conversation, 
treating the property as still belonging to himself. 

This testimony was properly admitted. In the case of Groves v. Steele, 2d An. 
480, (a case similar to the present,) it was held, that the declarations of the ven- 
dor, after the sale, out of the presence of the vendee, acknowledging the simula- 
tion, were admissible against the vendee, to prove fraud in the vendor. “The 
defendant, says the court, might have asked the court to charge the jury as to the 
limited effect of this evidence, and its insufficiency in itself to prove fraud in the 
vendee.” See also Davis v. Stern, ante p. 177. 

It must be observed that these declarations were not the only evidence before 
the jury. Other facts were shown, which seem to bring the case within Articles 
1915 and 2456 of the Code. The appreciation of the circumstances, as showing 
complicity of the appellant, in the fraud practiced by his vendor, was a matter 
peculiarly within the province of the jury ; and there is no instance of this court 
setting aside the verdict of a jury as contrary to evidence, where the record of 
conviction of fraud and simulation in a contract of sale discloses the fact that the 
property sold remained in the possession of the vendor after the sale. 

Judgment affirmed, with costs. 

Merrick, C. J., having been of counsel for the Union Bank, now represented 
by one of the plaintiffs, declined to sit in this case. 
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Succession or Lucy Ann CALDWELL. 


Ata Sheriff’s sale of real estate, according to the terms of the sale, as announced and entered on the 
Sheriff’s books, the credit price of the sale was to bear six per cent. interest per annum to maturity, 
and eight per cent. eventual interest ; the purchasers having given their notes to bear eventual 
interest only, the Sheriff, some time afterwards, took a rule upon them to show cause why 
they should not comply with the terms and conditions of the sale as announced—Held : That after 
the Sheriff had made a sale of the property, executed the deed, delivered the notes of the pur- 
chasers to the party entitled to them, and returned the writ into court, he was without further in- 
terest in the controversy, and, consequently, the rule taken by him could not be maintained. 


PPEAL from the Second District Court of New Orleans, Morgan. J. 
W. H. Hunt, for plaintiff. C. Dufour, for defendants and appellants. 

Merrick, C. J. The present proceeding is a rule taken by the Sheriff, E. 7. 
Parker, against D. Verges and P. Murphy, to show cause why they should not 
comply with the terms and conditions of the sale under execution of three pieces 
of real estate, at which they were declared to be the purchasers. 

No exception appears to have been filed to the proceeding by rule; and the 
parties, so far as the record discloses, went to trial without objection upon the 
merits. 

It appears that the property was advertised to be sold for one-fifth cash, and 
the residue on a credit of 6, 12, 18, 24, 30 and 36 months, and one portion of tbe 
same was, by the advertisement, to bear “ six per cent. interest.’’ 

On the day of sale, the Deputy Sheriff announced orally, and entered on his 
book, that the credit price for which the other two pieces of property should be 
sold was to bear “six per cent. interest per annum to maturity, and eight per 
cent. eventual interest.” 

The defendants in the rule, however, gave their notes to bear eight per cent. 
interest after maturity only, and the Sheriff executed his deed, and returned the 
proces-verbal of his sale. The agent of the legatee received the notes, and kept 
them in his custody some months, when he discovered that the six per cent. in- 
terest was omitted from their face. He immediately, and before maturity of any 
of them, delivered them to the Sheriff, and this rule has been taken by the Sheriff 
to compel a compliance with the terms of sale, as announced and entered on the 
Sheriff’s books. 

Having been condemned on the trial of the rule, the purchasers appeal. 

We are of the opinion, that the present proceeding cannot be maintained. 

After the Sheriff had made a sale of the property, executed the deed, delivered 
the notes of the purchasers to the party entitled to them, and returned the writ 
into court, he was without further interest. His agency had ceased with the 
return of the writ under which he acted. It cannot therefore be said, that the 
Sheriff has a real and actual interest in the matter in controversy, and, as a con- 
sequence, the rule taken by him must be discharged. ©. P. Art. 15. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and we do now order, adjudge and 
decree, that the rule taken by the Sheriff in this case be discharged, at his costs, 
and that he pay the costs of the appeal. 
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Mirry Broxton v. S. Broom et als. 


Where a defendant is interrogated by the plaintiff for the purpose of proving the liability or indebted. 
ness set forth in the petition, and the defendant, in answering, states facts which tend to establish 
his liability, he may also in the same connection state other facts, which show that such liability has 
been discharged. 


A plaintiff cannot be permitted to establish by proof a cause of action not alleged in his petition, with. 
out the consent, express or implied, of the defendant. 

A suit by sequestration is a lawful act, and, according to the general rule of law, the plaintiff would 

j not be liable at all in damages for the exercise of this right, —but is made liable in such a case for any 
actual dainage, in the event of his failure in the suit, which the sequestration may have occasioned ; 
this is an exception to the general rule. 


PPEAL from the District Court of the Parish of St. Tammany, Wilson, J. 
A. Hennen, for plaintiff and appellant. Penn & Martin, for defendant. 

Lanp, J. The plaintiff, a free woman of color, instituted this suit, on a seques- 
tration bond, to recover damages to the amount of three thousand dollars. 

Before considering the case on its merits, it is necessary to pass upon the bills 
of exceptions taken on the trial below. The plaintiff excepted to the ruling of 
the Judge a quo on her motion to strike out a part of the answers of John G. Car- 
penter, one of the defendants, to the interrogatories on facts and articles pro- 
pounded to him for the purpose of proving the amount of damages claimed in the 
petition. The Judge did not err in overruling the motion. 

Where a defendant is interrogated by the plaintiff, for the purpose of proving 
the liability or indebtedness set forth in the petition, and the defendant answers, 
and states facts tending to establish his liability, he may also in the same con- 
nection state other facts, which show that such liability has been discharged. 
C. P. 353. The answers of the defendant came within the operation of this rule, 
for, whilst they show a liability to the plaintiff, for the hire of her children during 
the pendency of the sequestration suit, they also disclose facts showing a dis- 
charge of such liability. 

The plaintiff also excepted, on the trial below, to the introduction of testimony 
to prove that she was a lazy, idle and worthless person, and could not, with her 
children, make a livelihood ; and further, that she was not injured by the writ of 
sequestration issued against her, but was, on the contrary, benefited thereby. The 
District Judge did not err in receiving the testimony. 

The plaintiff’s action was for the recovery of damages for wrongfully suing out 
a writ of sequestration; and in such a case, she was only entitled to recover the 
amount of damages actually sustained, and not vindictive, or damages in the 
nature of smart-money. And if it were true that she had sustained no actual 
damage in consequence of the sequestration sued out against her and her children, 
the fact was a complete defence to the action, and the defendants had a right to 
establish it by testimony. 

The defendants excepted to the ruling of the Judge in permitting testimony to 
go to the jury, by whom this cause was tried, to prove that the services of the 
plaintiff ’s attorney in the sequestration suit were worth the sum of one thousand 
dollars. The ground of the exception was, that the testimony was irrelevant and 
inadmissible under the pleadings, because there was no allegation in the petition, 
that counsel fees had been incurred or paid. 
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The District Judge erred. It is an elementary rule of pleading, that a plain- 
tiff cannot be permitted to prove a cause of action not alleged in his petition, 
without the consent, express or implied, of the defendant. 

On the merits, we are unable, from the testimony, to disturb the judgment of 
the lower court, based as it is upon the verdict of a jury, and which rejects the 
plaintiff's claim for damages on the sequestration bond. The mere sequestration 
of the plaintiff and her children, who were claimed as slaves, did not, per se, enti- 
tle her to damages against the plaintiffs in the sequestration suit, and the sureties 
on their bond ; but, as we have said, her right of recovery depends on proof of 
actual damage. 

The evidence shows, that the plaintiff and her children had been in the enjoy- 
ment of their liberty for several years prior to the institution of the sequestration 
suit, and that they were indolent, lazy and thriftless, and by their labor, had 
made but a meagre support. And the evidence further shows, that during the 
sequestration suit, or at least, so long as they were in the possession of John G. 
Carpenter, the plaintiff and her children were well fed, well clothed, and well 
treated, with little or no restraint upon their personal liberty, and that the hire 
from their labor was insufficient to defray their expenses, or at most did not ex- 
ceed, the same. It is, therefore, difficult to affirm, upon the testimony, that the 
plaintiff sustained any damage or pecuniary loss in consequence of the sequestra- 
tion of herself and children, by reason of the loss of her labor, or of the proceeds 
of the same. As to her claim for counsel fees, we are unable to consider it, for 
the reason that there is no such demand contained in her petition. Although evi- 
dence was permitted to go to the jury, to prove the value of the services of plain- 
tiff’s counsel in the sequestration suit, yet the jury do not appear to have con- 
sidered it, for no damages were given by their verdict to the plaintiff on that 
ground. 

The proof which was made, that slaves could have been hired out for so 
much per month, and their hire would have amounted to a certain sum, during 
the time that the plaintiff and her children were in the possession of John G. Car- 
penter, as sequestered property, on his bond, can only be considered as hypotheti- 
cal testimony, and without any effect as proof of damage sustained by plaintiff. 
The issue was, not what the hire of slaves was worth, during the period men- 
tioned, but what actual damage the plaintiff herself had sustained. And the proof 
is ample, that in consequence of the laziness and indolence of plaintiff and her 
children, she sustained no actual pecuniary loss by reason of the sequestration ; 
for, if it be true, that whilst she was in the enjoyment of her liberty, the plaintiff 
made but a meagre support, and afterwards, whilst in the possession of Carpenter, 
she and her children were well maintained, without expense to herself, and were 
kindly treated, there can be no foundation for the claim for actual damage arising 
from the loss of labor, or its proceeds. 

It is not true, as contended by the learned counsel of plaintiff, that the seques- 
tration suit itself was a wrong, or fault, in the sense of Article 2294 of the Civil 
Code, and that the detention of the plaintiff under the writ was a false imprison- 
ment in contemplation of law, for which the defendants are liable on their bond 
in exemplary damages. A suit by sequestration is a lawful act, and, according to 
the general rule of law, the plaintiff would not be liable at all in damages for the 
exercise of the right—but is made liable, in such a case, for actual damage, in 
the event of his failure, by virtue of an exception to the general rule. 

The plaintiffs in the sequestration suit, John A. P. Maples and others, obtained 
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a verdict and judgment against Mitty Brozton and her children, declaring them — 


to be slaves, and as such the property of the plaintiffs in that suit, and the judg. 
ment was only reversed in this court on the ground, that it was not shown that 
the succession of Nathan Maples, the former owner of Mitty Broxton and her 
children, owed any debts. See 12 An. 759. It cannot therefore be said, that the 
sequestration suit was vexatious and malicious, and as such entitled the plaintiff 
to recover exemplary damages, without any proof of actual loss. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed, with costs. 


OOOO 


Vicrorre Paty v. Mrs. Acta& Martin. 


The conjectures of medical men as to the probable duration of a disease have not, per se, the weight of 
proof of the fact of duration. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Clarke & Bayne, for plaintiff. D. Augustin, for defendant and appellant. 

Bucnanan, J. This is a redhibitory action. Plaintiff purchased, in July, 
1858, of defendant, the slave Nancy, guaranteed against redhibitory maladies. 

In November, 1858, this suit was brought. The petition alleges, that the slave" 
was laboring under an incurable disease, described as chronic inflammation and 
enlargement of the womb, at the time of the sale, to the knowledge of defendant. 

Plaintiff had judgment. 

The proof does not, in our opinion, support the allegations of the petition. 

I. As to the existence of the disease at the time of sale. 

In the latter part of October, 1858, the slave was sent to Merczer’s hospital by 
plaintiff, and was examined by Drs. Mercier and Alpuente, who pronounced her 
affected 'with chronic inflammation of the womb, which they conjecture to have 
been, at that time, of six months standing. There is a bill of exceptions reserved 
as to this statement of conjectures of those physicians. This court has frequently 
had occasion to express its opinion respecting this kind of evidence. The con- 
jectures of medical men as to the probable duration of a disease, have not, per se, 
the weight of proof of the fact of duration. See the cases of Dupré v. Demarest, 
Dupré v. Prescott, and Roca v. Slawson, in 5th An. 

In the present case, we have, in opposition to this conjectural evidence, the tes- 
timony of Drs. Martin and Turpin, who were the physicians of the family of 
defendant, previous to the sale of the slave Nancy to plaintiff; also the testimony 
of Barbey, an intimate and frequent visitor in defendant’s family ; of Mrs. Reilly, 
a white servant in that family ; and lastly, of Dr. Rancé, who was employed, on 
behalf of plaintiff, to examine the slave professionally, at the time of her pur- 
chase. 

In addition to the facts proved by these witnesses, it may be observed, upon 
the speculative or theoretical view of the case, that Dr. Martin proves that an 
inflammation of the womb may assume the chronic form in the space of three 
months from its commencement; in which statement he is not contradicted by 
any of the other professional witnesses examined. 

II. The petition alleges, not only that the disease complained of existed at the 
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time of the sale, but that, to the knowledge of defendant. 'This allegation is dis- 
proved by the evidence, which shows the existence of another disease in the slave 
at the time of the sale, to-wit, a tumor in the neck, which was made known to 
the purchaser ; who assumed the risk of the same. The conveyance of the slave 
to plaintiff refers to the title by which defendant acquired her; and that title 
describes the slave as maladive. The nature of her sickness, and plaintiff’s 
knowledge of the same, are proved by the witnesses. 

Ill. As to the curability of the disease, Dr. Mercier alone declares it incura- 
ble; and this remark of his seems to apply, not so much to this individual case, 
as to this class of diseases. He has never known an inflammation of the womb to 
be cured. But all the other physicians examined, refrain from so positive a de- 
claration. On the contrary, they consider such diseases to be curable in their 
nature. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed, and that there be judgment for defendant, with costs in both courts. 


CaristinE Mépart, Wife, &c. v. Fasnatcn et al. 


The rule, that such matters of defence as might have been pleaded on the merits, cannot form legal 
grounds for an injunction, in arrest of the execution of the judgment, finds an exception in cases of 
persons incapacitated from contracting generally or specially. As long as the disability lasts, a 
judgment obtained against them, under such circumstances, and which has not acquired the force of 
the thing adjudged, is liable to the same objection as the obnoxious obligation. 

A party may cumulate separate actions in the same demand, when the one is not contrary to the other, 
nor precludes it, even though they arise from different contracts. 


PPEAL from Sixth District Court of New Orleans, Howell, J. 

' L. Castera, for plaintiffs and appellants. Race & Foster, for defendants. 

Voorunigs, J. The plaintiff appeals from a judgment dismissing her demand, 
upon an exception filed by the defendants. 

The exception charges, in the first place, that the petition discloses no ground 
of action ; and, secondly, that it contains an illegal cumulation of actions. 

I. The plaintiff, a married woman, enjoins the execution of two judgments ob- 
tained against her and her husband jointly. She alleges that both judgments, 
and the two notes, upon which they were rendered, are null and void, because, so 
far as she was concerned, these obligations were in fraud of the law, being merely 
the surety of her husband. 

The defendants, on the other hand, contend that this was a good ground of de- 
fence at the time of the rendition of the two judgments; and that, consequently, 
it cannot be urged as a ground of injunction. 

The rule, that such matters of defence as might have been pleaded on the merits, 
cannot form legal grounds for an injunction, finds an exception in cases of persons 
incapacitated from contracting generally or specially. As long as the disability 
lasts a judgment obtained against them, under such circumstances, and which has 
not acquired the force of the thing adjudged, is liable to the same objection, as 
the obnoxious obligation. We have lately held that a judgment obtained upon 
the judicial confession of the wife, did not prevent her from afterwards question- 
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ing the legality of the obligation, upon which the judgment was rendered. Baines 
v. Burbridge, 15 An. 

II. There was not an improper cumulation of actions in the petition. Separate 
actions may be cumulated in the same demand, when the one is not contrary to 
the other, nor precludes it; nor does it matter whether they arise from different 
contracts. CO. P. 149—151. 

Each of the two judgments, obtained against the plaintiff, is based upon notes, 
having the same payees and drawers; and the object of the present suit is to 
protect the plaintiff against the enforcement of these judgments out of her pro- 
perty. Viewing this as a cumulation of actions, the demands cannot be con- 
sidered as inconsistent with each other; indeed, although they grow out of the 
same transactions, the one indebtedness is neither exclusive of, nor contrary to 
the other. 

In point of fact, however, there is really but one cause of action disclosed in 
the petition. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; that the exception filed by the defendant be set aside, 
and this case remanded for further proceedings according to law, the defendants 
paying the costs of appeal. 


an ses en ees 


Heirs oF J. B. Hutu v. Aporane Favre. 


A citizen of Louisiana, being in the State of New York, executed a deed of trust in conformity to the 
laws of that State, whereby he conveyed to a citizen of New York a certain sum of money in cash, 
upon trust, for the use and benefit of other parties. —Weld : That such a contract was not in violation 
of the laws of Louisiana, since it was made and executed in another State, bearing upon a fund in 
that State, and admitted to be according to the laws of that State. 

Where a fund is thus placed in trust, to be held for the benefit of a certain person during his life, and 
at his death the entire fund to be paid over to another person specified—Held: That such specified 
person cannot be considered as deriving title from the beneficiary, whose estate was a mere life 
estate in the fund. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Pierce & Tappan, for plaintiffs and appellants. P. Soulé, for defendant and 
appellee. , 

Bucnanan, J. James B. Hullin, a citizen of Louisiana, being in the city of 
New York, on the 8th September, 1845, executed on that day a deed of trust in 
conformity to the laws of New York, whereby he conveyed to James Foster and 
Bache McEver, citizens of New York, ten thousand dollars in cash, upon trust, 
that the said Foster & McEver, or the survivor of them, should invest the said 
money upon bonds and mortgages on, or in the purchase of, improved real estate 
in the city of New York, and should apply the rents and interest accruing from 
said real estate, or such portion thereof as they might think fit, to the use of 
Ada Hullin, daughter of the said James B. Hullin, until the arrival of the said 
Ada at the age of twenty-one years; and should add the portion of the rents or 
interest so accruing, and not applied as aforesaid, to the capital of the trust-fund, 
until the arrival of the said Ada at twenty one years of age; and should apply 
the rents and interest of such accumulated capital and interest as should accrue 
from the time of Ada’s attaining the age of majority, until her decease, to the 
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sole and separate use and benefit of said Ada; and should, forthwith after the 
decease of the said Ada, pay over to the lawful issue of the said Ada, if any, the 

whole of the trust-fund with its accumulations; and if there should be no lawful 

jssue of said Ada, her surviving, the trustees should then pay over and convey 

the whole of the trust-fund or its accumulations to the husband of the said Ada, 

if she leave a suryiving husband; and in case she leave no husband surviving, 

then the trustees to pay over the trust fund, &c., to the surviving brothers and 
sisters of said Ada. 

Ada Hullin died, at a time not specified, being at the time of her death mar- 
ried to defendant, by whom she had no children her surviving. The defendant 
has applied to the trustees in New York, since the death of his wife, aml has 
received a portion of the trust fund ; for the remainder of which he has instituted 
a suit in a court of New York. 

The plaintiffs are the surviving sisters of Ada Hullin, and sue the defendant to 
restore to them what he has received under the dispositions of the trust-deed, on 
the ground that the said trust-deed is contrary to the law of Louisiana, and, 
therefore, void. 

James B. Hullin died in November, 1845. It is admitted, that his estate in 
Louisiana, at the time of his death, exceeded fifty thousand dollars in value. 

Plaintiffs sue as heirs-at-law of their sister, Ada. 

It does not appear to us, that the contract above mentioned, violated the law 
of Louisiana. It was a contract made and executed in New York, bearing upon 
a fund in New York, and admitted to be according to the law of New York. 

The authorities quoted by the counsel of plaintiffs do not apply to a case like 
the present. The question of situs of the trust-fund in question does not arise ; 
for that fund constituted no part of the succession of James B. Hullin. He had 
absolutely divested himself of the same, before his death, and vested the legal 
title in the trustees named for the benefit of Ada Hullin and others. Had this 
conveyance exceeded in amount the disposable portion of their common ances- 
tor’s estate, Ada Hullin might possibly have been held to collate in an action of 
partition of her father’s estate with the plaintiffs, her co-heirs. But the admission 
in the record shows that it did not exceed the disposable portion. 

And besides, this case has none of the attributes of an action of partition 
among the heirs of James B. Hullin. The plaintiffs claim as heirs of Ada Hullin. 
Their petition alleges “ that as sole heirs of their late sister Ada Hullin, formerly 
wife of the defendant, their mother having died shortly after the decease of J. B. 
Hullin, petitioners are entitled to all moneys, rights and claims arising from said 
trust-deed,” &c. 

But defendant does not hold by a title derived from Ada Hullin. The estate 
of Ada was a mere life estate in this fund, with remainder in fee to defendant. 
See Wailes v. Daniell, 14 An. 578. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be affirmed, with costs. 






v. 3 
Faure. 
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James Biiuiv v. J. R. Wuire. 


A party’s appearance by attorney to move for the dismissal of an attachment and to except to the ju- 
risdiction of the court over him, cannot be construed into a submission to the jurisdiction which 
would authorize a judgment in personam. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Whittaker & Fellows, for plaintiff and appellant. Johnson & Denis, for de- 
fendan® 

Durret, J. This is an attachment suit. 

The defendant who is an absentee was never personally cited. 

A curator ad hoc was named and cited, but made no appearance. 

Subsequently, to-wit : on the 11th of November, 1858, the defendant appeared 
by counsel, and simply excepted to the jurisdiction of the court, on the ground 
that the property attached, a slave, did not belong to him, but was the property 
of the plaintiff, under a title derived from him in November, 1856, a date anterior 
to the issuing of the attachment. 

On the 27th of November, 1858, the exception was ordered to be tried together 
with the merits ; and it appears that the slave attached died on the same day. 

The case remained in Statu quo until the 30th of April, 1859, when, the defen- 
dant’s counsel suggesting the death of the slave, the court, by reason of said death, 
dismissed the action at the costs of the plaintiff. 

The ruling of the District Court was proper, for the party’s appearance by 
attorney, to move for the dismissal of an attachment and to except to the jurisdic 
tion of the court over him, cannot be construed into a submission to the jurisdic. 
tion which would authorize a judgment in personam. Davis v. Taylor, 4 N. 8. 
134. Bonner & Smith v. Brown, 10 An. 134. 

Judgment affirmed, with costs. 


PRR AA RRA RA A BARA 


CarouinE Fink, Winow Prarriun, Rupotpn Fink et al., Intervenors, 
v. D. Butierpieck, Executor, and Ciry or New Or.eans. 


Decision in the case of F. H. Fink, et al. v. Executor J. D. Fink, 12 An., affirmed. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
J. =P. E. Bonford, for plaintiff and appellant. Durant & Hornor and J. J. 
Michel, for defendant. 

Merrick, C. J. This case presents the same question which was decided in 
the cases of F. H. Fink et al. v. Executor of J. D. Fink, 12 An. 301, and Pfaeflin 
v. Bullerdieck, decided in January, 1860, not reported. 

We see no reason to depart from those decisions. 

It is, therefore, ordered, adjudged and decreed, that the judgment appealed 
from be affirmed, with costs. 
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Crry or New Orveans v. Crry or Batrmore. 


Where one of two residuary Icgatees incurs an expense in protecting their joint interest, and the evi- 
dence shows that his act proved beneficial to both, justice requires that he should be reimbursed by 
his co-legatee to the amount of the expense incurred on his account. 

An executor is never entitled to receive more than his commissions, which the law fixes as his exclu- 
sive remuneration, for services rendered in the mortuary proceedings. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
J. J. Michel and J. Livingston, for plaintiff. C. Roselius and Mott fF ra- 
zer, for defendant and appellant. 

Voorntes, J. The plaintiff and the defendant are the residuary legatees of the 
estate of John McDonogh deceased. 

Two suits were instituted for the purpose of testing the validity of the will, 
one in the Federal courts by the legal heirs of the deceased, and the other by the 
State of Louisiana in the State courts. 

The city of New Orleans employed counsel to represent itself and its co-legatee, 
the city of Baltimore, stipulating a contingent fee of one hundred thousand dol- 
lars, with the reservation : “that the sum stipulated to be paid in the first resolu- 
tion, in case of success, was based upon the supposition that the city of Balti- 
mor will approve of this agreement, and pay one-half of the said sum of 
$100,000.” 

The above agreement was submitted to the municipal authorities of Baltimore, 
and met the sanction of one branch of the Common Council, whilst in the other 
branch no action was had upon the subject. The communications from the Mayor 
of New Orleans to the Mayor of Baltimore, being suffered to remain unanswered, 
the suits were entrusted to these four counsel, to-wit : A. Grailhe, Esq., Randall 
Hunt, Esq., Robert Preaux, Esq., and the executor of McDonogh’s will, Christian 
Roselius, Esq. 

These suits involving the decision of a cause, alike important by the mass of 
property at stake and especially by the intricate and complicated questions in- 
volved in the issue, were tried and finally decided by the Supreme Court of the 
United States and by the Supreme Court of the State of Louisiana. The will 
being declared valid, the city of New Orleans paid the stipulated fee of $100,000 
to the counsel employed by her on her own behalf and on behalf of the city of 
Baltimore. 

Hence the present suit for the recovery of $50,000. 

The payment of this fee was made under remarkable circumstances. 

The matter being submitted to the City Attorney. the opinion given was that 
the plaintiff was liable only for one-half, and that the counsel had to look to the 
defendant for the payment of the other half. Those gentlemen, in the opinion 
they prepared on this occasion, expressed their conviction that they had their re- 
course upon the city of New Orleans for the whole amount ; and they concluded 
their argument as follows : 

“ But, independently of these considerations, it is perfectly clear that the city 
of Baltimore is bound to credit the city of New Orleans for the amount of one 
half of the sam expended for the preservation of the common property, whether 
there has been. an express acquiescence on its part or not. Under such a state of 
79 
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New Ontzaxs facts, one joint proprietor is the agent of the other, and his acts done in good faith ” 
v. 


BaLTIMoRE. 


are binding on all. Our contract is with one of the joint owners of the property, 
worth upwards of $4,000,000; it follows as an undeniable consequence that the 
party who has contracted the obligation must pay us and look to the other joint 
owner for the reimbursement of his share.” 

The following is a letter addressed by Mr. Roselius to the commissioners and 
agents of the McDonogh estate, to-wit ; 

“GENTLEMEN: The claim presented by the commissioners of the Sinking Fund, 
against you, for $100,000 paid to lawyers for defending the will of the testator in 
the suits brought by the States of Louisiana and Maryland, and by his legal heirs 
against the executors, etc., cannot be allowed or paid by you. So far as one. 
half of the claim is concerned, it is not due at all, for in paying it the city of 
Ne Orleans discharged its own debt, being one of the universal legatees, 
There can be no doubt that the city of Baltimore is bound to reimburse to the 
city of New Orleans one-half of the expense incurred in the defence of the will; 
but it is a matter which the Board of Commissioners and Agents cannot take 
upon themselves to settle at present. In my opinion, the city of New Orleans . 
should be credited with the amount which the city of Baltimore is bound to con- 
tribute, say, $50,000, and the account ought to be settled when the funds on hand 
are divided between the two joint owners of the property. 

“ However this may be, it is certain that the claim cannot be settled at the 


_ present time by the Board. 


“T am, respectfully, your obedient servant, 
“C. Rosevivs.” 

The municipal authorities, upon these recommendations, disbursed fifty thou- 
sand dollars for the payment of what she conceived to be due by the city of 
Baltimore. The latter, however, refused to reimburse this amount; and the for- 
mer is now opposed in the recovery of her claim, upon the ground that the agree 
ment was not a binding one, for the want of assent on the part of the obligor, 
and that the services in question were wholly useless. 

It is not unprofitable to quote a passage from the brief of the defendant’s coun- 
sel, himself one of the executors of the will, to whom was paid one-fourth of the 
fee of $100,000, and through whose written recommendations in part had the 
payment been made. The counsel says: 

“ Four legal gentlemen were employed, when there is nothing in the record to 
show that the services of even one was required. 

“ Tt is in evidence, that in the court below, and in the Supreme Court of this 
State, the executors then in possession of the estate of McDonogh, were repre- 
sented by that able jurist, and skillful and profound advocate, Levi Peirce ; in the 
Supreme Court of the United States, by two gentlemen of great learning and 
ability, Messrs. Brent and May ; and, besides, the city of Baltimore was, in the State 
courts, represented by Mr. Durant, the attorney for absent heirs, whose atten- 
tion and skill could prevent any advantage being taken of his clients. The facts 
show, that there was no occasion for the employment of the great array of legal 
talent, for whose services payment is now claimed; if the four gentlemen were 
well employed, then a greater number might as well be appointed, and the expense 
charged to the two cities in equal proportions. 

“The defendants were well advised as to what the executors were doing, they 
knew that Mr. Peirce had received ten thousand dollars, as the attorney of the 
executors, and that he claimed ten thousand dollars more, to be allowed him in 











NEW ORLEANS, NOVEMBER, 1860. 


case the will of McDonogh was sustained ; that Mr. Grivot was to and did receive New Gasman 


5000 dollars. That Brent and May were to receive twenty-five thousand dallars, 
which they did receive. ‘That four thousand two hundred dollars, were paid to 
Mr. Graihle, for the opinion of the French jurisconsults in favor of the validity 
of the will, and that Mr. Durant was to and did receive five thousand dollars, as 
attorney, for absent heirs. That these fifty-nine thousand dollars, were enough to 
pay a sufficient number of counsel to argue the case, and that these gentlemen 
were amply able to protect the interests of all parties. 

«This array of figures would be enough to meet almost any attempt to show 
the value of the services rendered, but when there is no proof of the value of the 
services, and no such attempt is made, is destructive of all foundation for the 
plaintiff ’s case. 

“ The record shows that the executors paid attorneys and counsellors Paw, 
the sum of sixty-seven thousand two hundred dollars, mostly to defend the will of 
John McDonogh, and the sum of one-hundred thousand dollars, paid by the city 
of New Orleans to Messrs. Roselius, Preaux, Graihle and Hunt, raises the sum up 
to one hundred and sixty-seven thousand two hundred dollars !!” 

The above passage from the brief of the defendant’s counsel, takes the extreme 
position that, not only were the services of his three associates useless, but that 
even his own were not required. It is very possible that, without their services, 
the suit might have had the same result; but we think that, considering the 
magnitude of the interests at stake, the protracted nature of the litigation, the 
complicated matters under adjudication, and the manner in which the services 
were performed, the course pursued by the city of New Orleans in employing 
counsel to represent particularly the residuary legatees, was deserving of commen- 
dation. 15 Howard, p. 367; 8 An. p.171. It was the conduct of a prudent 
negotiorum gestor or rather co-parcener. The record shows abundantly that 
these services were eminently beneficial to both the residuary legatees, and justice 
requires that the plaintiff should be reimbursed. 

But there is a portion of this amount, which connot be recovered in this suit : 
that is the amount paid to the executor, (Christian Roselius), whose commissions 
the law fixes as his exclusive remuneration for services rendered in the mortuary 
proceedings. Baldwin’s ex’r.v. Carleton, 15 La. 398. Deduction must therefore 
be made for one-half of the $25,000 so paid. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be amended, by reducing the amount thereof to the sum of thirty-seven thousand 
five hundred dollars ; and that, in other respects, the said judgment be affirmed, 
the plaintiff and appellee paying the costs of appeal. 


A, E. Carrer v. Taomas H. McManus et al. 


The interpolation of words accidentally omitted in a will, made in the nuncupative form by public 
act, cannot be considered as an interruption or turning aside to other acts. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
A, M. Dunn, F. Hardesty and W. F. Kernan, for plaintiff and appellant, 
John McVea, for defendant. 
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oom Lanp, J. Thissuit is to annul the last will and testament of Samuel McManus, 
McManvs made in the nuncupative form by public act on the 30th day of June, 1857. 

The causes of nullity alleged by the plaintiff are : 

First. That the testator was at the time of making his will very old and infirm, 
and was without a disposing mind and memory. , 

Secondly. That in point of fact said act and the dispositions therein contained 
were not received by said notary in the presence of the witnesses therein named, 

Thirdly. That in fact it was not dictated by said testator, and written by the 
notary as dictated by the deceased in the presence of the witnesses. 

Fourthly. That it was not read, by the notary as it was dictated by the de. 
ceased, to the testator in presence of the witnesses after it was written. 

Fifthly. That it was not signed by the testator in the presence of the witnesses 
ther named. 

Sixthly. That the formalities prescribed by law were not fulfilled at one and 
the same time, without interruption or turning aside to other business, but on the 
contrary, there were frequent interruptions. 

And seventhly. That there was a turning aside to other acts and an interrup- 
tion by the interpolation of the words “and costs of the administration of my 
estate” in said will. 

The only evidence offered on the trial of this suit was the will of Samuel 
McManus. It appears to have been made strictly in conformity with law, and 
no testimony was adduced by the plaintiff to impeach the validity of the will on 
any of the grounds alleged in his petition. The interlineation mentioned cannot 
be considered as an interruption or turning aside to other acts. 

It is, therefore, ordered, adjudged and decreed that the judgment of the lower 
court be affirmed with costs. 


Mary E. Baines, Wife of I. N. Maynarp, v. J. W. Bursrince & Co. 


An action of revendication may be defeated, by proof cf an outstanding title in a third person ; for the 
plaintiff in such an action must succeed by the strength of his own title. But such proof might be 
rebutted by proof of disclaimer of title by such third person. In the same manner, a title derived 
from a person pretending to act under a power of attorney, which did not confer the authority to 
make the title, is valid, if it be proved that the mandator has ratified the act of his agent. 

Where a person acting under a power of attorney which did not contain the power to donate, madea 
donation propter nuptias, which donation was ratified by the principal after the marriage had taken 
place—Held : That this act of ratification was not a constitution of dowry after marriage ; for every 
ratification relates back to the time of doing the act or making the contract ratified. 

Where a married woman confessed judgment upon a debt of her husband’s, for which she had made 
herself surety by notarial act—Held: That such confession was but the complement or consumma- 
tion of a contract which the law prohibits, and which was, consequently, null. 

A married woman is not estopped, by confessing judgment, from afterwards denying that the debt 

enured to her benefit. 








PPEAL from the District Court of the Parish of West Feliciana, Haralson J. 
Powell & Wickliffe, for plaintiff. Collins & Leake, for defendants and ap- 
pellants. 

Bucwanan, J. This is an action of nullity and injunction instituted by a mar- 
ried woman, against a judgment and execution thereupon issued. The judgment 
was rendered against plaintiff herein and her husband, by confession. She pleads 
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that the debt for which she confessed judgment, was a debt of her husband’s, which 
did not enure to her separate interest, but for which she had become surety of 
her husband to the judgment creditor, (defendant herein,) in contravention of a 
prohibitory law, and acting under marital influence, and in ignorance of her 
rights. 

The evidence establishes that the debt upon which judgment was confessed, was 
a debt of plaintiff's husband, for which she had made herself surety by notarial 
act. 

It is also proved that the slaves seized in execution of the judgment, and of 
which the sale is enjoined, were in part the dotal, and in part the separate para- 
phernal property, of the plaintiff. 

The defendants and appellants made the following points before this court : 

Ist. That plaintiff’s petition contains no allegation which might not have been 
pleaded in the case of G. W. Burbridge & Co. v. I. N Maynard et al. and there- 
fore the injunction against the execution of the judgment in that case cannot be 
maintained upon these allegations. 

2nd. That the donation of slaves propter nuptias, which is plaintiff's title toa 
portion of the slaves mentioned in the petition, is void, having been made by a 
person acting under a power of attorney, which did not contain the power to do- 
nate. 

3rd. That the ratification of the donation by the principal, being made after 
the celebration of the marriage, could produce no effect, as dowry cannot legally 
be constituted during the marriage. 

4th. That the judicial confession of plaintiff cannot be avoided for error of 
law. 

I, The injunction prayed for herein, is but auxiliary to the action of nullity, a 
conservatory measure, instituted to keep matters in statu quo until the determina- 
tion of the yalidity of the judgment upon which the seizure is based. 

II and ILI. The power of attorney from Jacob B. Maynard to Isaac N. May- 
nard is a power to sell, but not to donate—It might well be doubted whether 
the former included the latter. But the donation was followed by possession in 
the donee, of twelve years and upwards, to the knowledge of the mandator, whose 
name had been used as donor in the contract, by his mandatory. And the pro- 
perty donated, is not now seized as the property of the mandator, but as that of 
the mandatory and of the donee. It is true, that an action of revendication may 
be defeaged, by proof of an out-standing title in a third person ; for the plaintiff 
in such an action must succeed by the strength of his own title. But such proof 
might be rebutted, by proof of disclaimer of title by the third person. In like 
manner, a title derived from a person pretending to act under a power of attorney, 
which did not confer the authority to make the title, is valid, if it be proved that 
the mandator has ratified the act of his agent. C. C. Article 2979. In the 
present case, Jacob B. Maynard ratified. in the most formal manner, by notarial 
act, the donation made in his name by Isaac N. Maynard about one year after the 
date of said donation, and eleven years before the seizure herein enjoined. And 
that act of ratification and confirmation was not a constitution of dowry after 
marriage : for every ratification relates back to the time of doing the act, or 
making the contract ratified. Bloodsworth v. Jacobs, 2 An. 24; Dunbar v. Bul- 
lard, 2 An. 810. 

IV. The cause alleged for revoking the confession of judgment is something 
more than an error of law. That confession was but the complement or consum- 















































SUPREME COURT OF LOUISIANA. 


mation of a contract (that of a married woman as surety of her husband) which 
the law prohibits, and which was consequently null. C.C.2412. The plaintiff 
is not estopped, by confessing judgment, from denying that the debt enured to her 
benefit. 

It will be observed that there was no evidence adduced, either in the original 
suit, or in the present controversy, to show that the consideration of the notes 
sued on enured to the benefit or advantage of the plaintiff. The judgment was 
rendered simply on her confession, made out of court, in the presence of her hus: 
band, and under his influence. It is a naked acknowledgment, and nothing more. 
Patterson v. Fraser, 5 An. 586. 
Judgment affirmed, with costs. 


B. Haynes, Liquidator, v. Eviry A. Courtyey & Huspanp. 


Before a purchaser evicted from property purchased under execution can demand a reimbursement of 
the price from the seizing creditor, he must first have failed to recover it from the seized debtor, on 
execution sued out for that purpose. . 

A stock mortgage given to secure the payment of stock toa property bank is prior and superior toa 
loan mortgage, although given in the same act, or hypothecary contract with the corporation, and a 
sale of the property mortgaged, under a decree to satisfy the amount of the loan, will not extinguish 
the stock mortgage, unless the amount of the adjudication shall exceed the amount of the stock 
mortgage. 

The rule requiring the re-inscription of mortgages at the expiration of ten years, does not apply 
to mortgages given by stockholders to the property banks to secure the amount of stock sub- 
scribed. 

In a judicial sale of land mortgaged to secure the payment of stock, where the amount of the adjudica- 

tion does not exceed the amount of the stock mortgage, the sale is null—such a defect is not a mere 

informality, which can be cured by the lapse of five years 


PPEAL from the District Court of the Parish of East Feliciana, Haralson, J. 
McVea & Hunter, for plaintiff. Muse & Hardee and Fuqua & Kilbourne, 
for defendant and appellant. 

Lanp, J. The plaintiff, who sues as liquidator of the affairs of the Clinton and 
Port Hudson Railroad Company, for the benefit of the New Orleans Gas Light 
Company, instituted the present action against the defendant, as administratrix 
of the succession of Jamas H. Brown, deceased, and also in her individual capa- 
city to recover a debt of five thousand dollars, and interest thereon, and to enforce 
a conventional mortgage on a tract of land, and certain slaves, given by herself 
and said Brown, to secure the payment of the debt at its maturity. 

The origin of this debt was the subscription of James H. Brown, in the year 
1835, for fifty shares, each for $100, to the stock of the Clinton and Port Hud- 
son Railroad Company. And the defendant, who was at that time the wife of 
Brown, became individually liable for the payment of the subscription, by joining 
her husband in the act of mortgage, or hypothecary contract with the Company, 
and by expressly stipulating therein a liability in solido with him, as she was 
authorized to do by the 20th section of the Act of the Legislature approved 
March 10th, 1834, entitled “ An Act to amend the Act entitled an Act to incor- 
porate the Clinton and Port Hudson Railroad Company, approved the 7th day 
of February, 1833.” 

The defendant in her answer alleges, that she is no longer the administratrix 
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of the succession of James H. Brown, deceased ; that she has been discharged 
from the office by a judgment of the court which appointed her, and that the 
suecession is now without any representative. She further alleges, that the land 
mortgaged to secure the payment of the subscription to the stock of the company, 
belonged to the community that existed between her and the said James H. 
Brown, her first husband, and that the subscription or indebtedness, if it exists 
at all, is a debt due by said community, and that she has the right to have the 
land seized and sold for the payment of the same, before her separate estate can 
be held liable therefor. 

She further alleges, that the land is in the possession of one George L. Gayden, 
by purchase from one William Lang fitt, who claimed title thereto, under a pre- 
tended Sheriff ’s sale—but which sale, she avers, was absolutely null and void, and 
in no manner conveyed title to the land, nor impaired the right of mortgage in 
favor of said company. She prays, that Gayden be called in warranty, and that 
in the event of a judgment against her, that the land in his possession be first 
seized and sold (before resorting to her separate estate) for the payment of the 
subscription or indebtedness aforesaid. 

George L. Gayden, in answer to the call in warranty made by the defendant, 
after alleging that he is the owner, and in possession of the land, set up the fol- 
lowing defences : first, that the land is not bound for any indebtedness of the 
defendant, Mrs. Courtney, to the company ; and that if the land were ever bound 
for any such indebtedness, the debt is now prescribed by the lapse of five and ten 
years, and that the mortgage has lost its effect, rank and privilege by said pres- 
cription ; secondly, that he is not, in any manner, bound in warranty to the 
defendant, and that she has no right to point out said land to pay any indebted- 
ness she may owe to the company ; thirdly, that if there were any defect in the 
Sheriff ’s sale of the land to Lang fitt, under whom he claims title. the defendant 
has no right to question the same collaterally in this suit; and fourthly, that in 
addition to the title acquired from Lang fitt, he has also acquired a title to the 
land, by virtue of a sale for taxes due the State, which was made by the State 
Tax Collector on the 6th day of December, 1851. He also called his vendor, 
Lang fitt, in warranty, and in the event of a judgment against himself, he prayed 
for a judgment over against Lang fitt. 

To the call in warranty of Gayden, Langfitt appeared, and excepted to the 
right of the plaintiff to prosecute this suit, and of the defendant, Mrs. Emily A. 
Courtney, to call his vendee in warranty, on the following grounds, to-wit : first, 
because the plaintiff, as the representative of the Clinton and Port Hudson Rail- 
road Company, and the defendant, are his warrantors, and are by law bound to 
warrant him in his title to the tract of land, upon which they now seek to enforce 
the mortgage set up in the plaintiff’s petition. 

On this first ground of his exception, Lang fitt avers, that he purchased at a 
Sheriff’s sale the tract of land in question, at the suit of C. Sanders and others, 
then representing the affairs of the Clinton and Port Hudson Rail-road Company, 
as commissioners, against Emily A. Brown (now Courtney,) who was the defen- 
dant in execution, and who is also the defendant in this action: 

The second ground of his exception is, that if the Gas Light Company, who 
claim to be the transferrees, or owners of the mortgage sought to be enforced in 
this suit, have any rights under the same, that said rights can only be enforced 
against the proceeds of the Sheriff’s sale in the hands of the proper representa- 
tives of the Clinton and Port Hudson Railroad Company. 
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The third ground is, that the mortgage which the plaintiff seeks to enforce 
ceased to operate upon the land, by virtue of the judicial sale, at the suit of the 
commissioners of the same company, which is now represented by the plaintiff, 

And the fourth ground of the exception is, that the rights of the plaintiff to 
attack the Sheriff’s sale, or to enforce the mortgage claimed in his petition on 
the land in dispute, are absolutely barred by the prescription of five and ten 
years. 

For a more perfect understanding of the issues made in this case, it is necessary 
to state, that by the legislative Act of the 10th of March, 1834, before mentioned, 
the capital of the Clinton and Port Hudson Railroad Company was increased 
five hundred thousand dollars, one-half of which was to be created by subscrip- 
tions in money, and the remaining half, of two hundred and fifty thousand dollars, 
by loan or loans on real security, as provided for in the Act. 

That the real security on which the contemplated loan was to be effected, was 
to consist of subscriptions to the stock of the company, secured by special mort- 
gage on lands and slaves equal to the amount of stock respectively subscribed; 
and the mortgage stock thus created was to be a security for the payment of the 
capital and interests of the bonds of the company, which were to be issued for the 
purpose of effecting the loan. ‘ 

That the bonds of the company were to be issued, as it were, in three several 
series ; the first, for the sum of seventy-five thousand dollars, payable eight years 
after date ; the second, for the like sum of seventy-five thousand dollars, payable 
fifteen years after date ; and the third series, for the sum of one hundred thousand 
dollars, payable twenty years after date. And that in pursuance of the provisions 
of said Act, the mortgage stock was subscribed, and the bonds of the company 
were issued, and the contemplated loan was effected thereon. 

That by the said Act the Clinton and Port Hudson Railroad Company was 
invested with banking privileges ; and every subscriber of mortgage stock was 
entitled to a credit on his own note equal to one-half of the amount of his stock, 
which was to be refunded in equal annual installments within a period of twenty 
years from the date of the Act. 

That James H. Brown became a subscriber for mortgage stock, under the pro- 
visions of the Act, to the amount of five thousand dollars, and afterwards bor- 
rowed from the company, on his stock, the sum of two thousand one hundred and 
twenty-five dollars. And that in the act of mortgage to the company, to secure 
the payment of his stock, he specially hypothecated the land now in dispute, and 
also specially mortgaged the same, for the reimbursement of the loan that he 
might afterwards obtain. 

That James H. Brown failed to pay the amount of the loan obtained by him 
on his stock, and that at the suit of the commissioners, (in whose hands the affairs 
of the company had been placed for liquidation in consequence of its insolvency,) 
the land, which had been specially mortgaged, as aforesaid, was seized and sold, 
under executory process, to pay and satisfy the amount of said loan, and was ad- 
judicated to William Lang fitt at the price of $3,866 66 cash, on the 6th day of 
March, in the year 1847. 

It may be further stated, that after the insolvency of the Clinton and Port 
Hudson Railroad Company, the New Orleans Gas Light Company instituted 
suit against the plaintiff, as liquidator, and obtained a judgment requiring him 
to proceed to collect of the subscribers to the mortgage stock of said company, a 
sum sufficient to pay the bonds held by said Gas Light Company, and on which 
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said loan of two hundred and fifty thousand dollars, or a part thereof, had been 
effected as provided for in the Act of the 10th of March, 1834. 

Upon this statement of the facts of the case, the relevancy of the issues pre- 
sented by the pleadings will more clearly appear ; and the grounds of defence both 
to the plaintiff ’s action, and to the defendant's right to call in warranty, may be 
substantially stated as follows : 

1st. That the plaintiff and defendant are bound to warrant the title of Lang- 
fitt to the land purchased by him at the judicial sale; or, at least, that they are 
bound to refund to him the price of adjudication, which he paid in cash at the 
time of the sale. 

If we consider the plaintiff as the seizing creditor in the executory proceedings, 
he is only bound for the reimbursement of the price of the adjudication, (if bound 
at all, which is rendered doubtful by Art. 713 of the Code of Practice,) in case 
the purchaser, who is evicted, fails to recover the price of the defendant in exe- 
cution. Before the purchaser can demand a reimbursement of the price, of the 
seizing creditor, he must have failed to recover it of the seized debtor, on his exe- 
cution sued out for that purpose; and as Lang fitt, the purchaser, has no judg- 
ment against the seized debtor for the reimbursement of the price, his demand 
against the plaintiff in this suit is, consequently, premature. C. P. Art. 711, 
C. C. Art. 2599. 

The defendant, Mrs. Courtney, is under no obligation to reimburse the price 
of adjudication, because she was no party to the contract of loan, in satisfaction 
of which the land was seized and sold. She bound herself in solido with her hus- 
band for the payment of the stock subscribed, but not for the payment of the 
loan on the stock ; and the fact that she joined him in the mortgage given to 
secure the payment of the loan, as well as of the stock subscribed, did not bind 
her individually as a debtor a solido for the satisfaction of the loan. The exe- 
cutory proceedings were against her, as the possessor of the mortgaged property, 
and not as the personal debtor of the plaintiffs in that suit, and, therefore, she 
cannot be considered, in the sense of Art. 711 of the Code of Practice, as the 
seized debtor, and liable to an action for the reimbursement of the price of adju- 
dication. The debtor was James H. Brown, and the action for the recovery of 
the price must be against his estate, which is not represented in this suit, and 
against the seizing creditor, in the manner prescribed by law. 

2dly. That the mortgage given as a security for the payment of the stock sub- 
scribed by James H. Brown was extinguished by the judicial sale of the land, 
under the executory process, for the purpose of satisfying the loan made by the 
company to Brown on his stock. This can no longer be considered an open 
question. It has been held, that the stock mortgage is prior and superior to the 
loan mortgage, although granted in the same act, or hypothecary contract with 
the company, and that a sale of the mortgaged property, under a decree, tO satisfy 
the amount of the loan, will not extinguish the stock mortgage unless the amount 
of the adjudication shall exceed the amount of the stock mortgage. Meeker v. 
The Commissioners of the Clinton and Port Hudson Railroad Company, 2 An. 
972; Haynes v. Harbour, 14 An. 237. And such is the case now before us ; the 
amount of the stock mortgage was five thousand dollars, and the amount of the 
adjudication was three thousand eight hundred and sixty-six dollars and sixty-six 
and two-third cents, and on the authority of the cases cited, the stock mortgage 
was not extinguished by the judicial sale. 

3dly. That the debt for which the plaintiff sues, and the mortgage which he 
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seeks to enforce, were barred by the prescription of five and ten years before the 
institution of this suit. The prescription of five years is not applicable either to 
the debt or the mortgage. The debt, that is, the subscription to the stock of the 
company, was not due until demanded, and ten years had not elapsed between the 
demand of payment and the institution of this suit. The prescription of ten years 
does not apply to the stock mortgage granted by James H. Brown to the Clinton 
and Port Hudson Railroad Company. This company was one of the property 
banks of the State, and the rule requiring the re-inscription of mortgages at the 
expiration of ten years from the date of their registry does not apply to the mort- 
gages which were given to it by the stockholders. See Act of 11th March, 
1842, p. 232. 

Athly. That the defects in the judicial sale of the land for the purpose of satis. 
fying the loan made by the company to James H. Brown were cured by the lapse 
of five years, and that the right both of plaintiff and defendant to cause the sale 
to be annulled, on the ground of such defects, was barred by the prescription of 
five years before the commencement of this suit. In the case of Meeker v. The 
Commissioners of the Clinton and Port Hudson Railroad Company, the court held 
that the judicial sale in that case was absolutely null and void, for the reason that 
the amount of the adjudication did not exceed the amount of the stock mortgage. 
Such was the defect in the sale to Lang/fitt, and it was not, in our opinion, a 
mere informality, against which the purchaser could prescribe after the lapse of 
five years from the date of the sale. 

5thly. That the stock mortgage in favor of the company was extinguished by 
the sale for taxes due the State on the 6th day of December, 1851, at which sale 
Gayden, the vendee of Lang fitt, became the purchaser of the land in dispute. 
This position is wholly groundless. The land was assessed as the property of 
Lang fitt, and sold for taxes due by him, and the tax sale was null and void as 
to all parties in interest, except himself and those claiming under him. The 
Sheriff’s sale under the executory process was null and void as to the company 
represented by the plaintiff, and Lang/fitt consequently acquired no title to 
the land, which he could convey through the medium of a tax sale or otherwise 
to Gayden or any one else, to the prejudice of the mortgage rights of the com- 
pany. And 

6thly. That the defendant has no right to require the plaintiff to discuss the 
mortgaged property, before resorting to her separate estate, for the satisfaction of 
the debt demanded ; nor the right to call G. L. Gayden, the possessor of the land 
in warranty for that purpose ; nor the right to question collaterally in this suit 
the validity of the Sheriff’s sale in satisfaction of the loan made to Brown. 
These grounds of defence have no materiality in this suit, because the plaintiff 
had the right to disregard the Sheriff’s sale, as a mere nullity in respect to the 
company, and had the right, under the Act of the 10th of March, 1834, to cause 
the mortgaged property to be seized and sold according to law, in whose hands 
soever found, without resort to the hypothecary action, as required in cases of 

transfer of mortgaged property, before proceeding against the separate property 
of the defendant,—which rights the plaintiff claims to exercise in this suit. Hence 
the plea of discussion, and the call in warranty made by the defendant, were mere 
surplusage. The plaintiff prays for jadgment against the defendant for the amount 
of the debt demanded, and that the land and slaves specially mortgaged be seized 
and sold for its payment ; and the effect of the execution of the judgment prayed 
for will be the seizure and sale of the land in the possession of Gayden, and the 
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discussion of the same, in satisfaction of the debt, before proceeding against the 
separate property of the defendant. 

The judgment of the lower court is against the defendant in her individual 
capacity, for the sum of $5000, with interest on the sum of $3000 thereof, from 
the 30th day of September, 1852, at the rate of ten per cent. per annum, until 
paid ; and the like rate of interest on the remaining sum of $2000, from the 11th 
day of September, 1854; it also recognizes the mortgage claimed in the petition, 
and orders the land and slaves to be seized and sold to pay and satisfy the debt, 
interest and cost. The judgment is also in favor of G. L. Gayden against Wm. 
Lang fitt, his warrantor, for the sum of $5000, the price of the land, with five 
per cent. per annum interest thereon from the date of eviction—but rejects abso- 
lutely the demand in warranty of Wm. Lang fitt against the plaintiff and defen- 
dant for the reimbursement of the price paid by him for the land at the Sheriff’s 
sale. 

The judgment, instead of being final against Lang fitt on his call in warranty, 
or rather against his administrator, Joseph A. Bail, who is now before the court, 
should have been one of nonsuit as to the plaintiff, and is, in this respect, erro- 
neous. 

The defendant complains of the judgment against her, on the ground that it 
allows interest on the debt at the rate of ten per cent. per annum from the dates 
mentioned, instead of five per cent., or legal isterest, from judicial demand. 

In the act of mortgage to the company, the defendant bound herself in solido 
with her husband to pay ten per cent. per annum interest on the amount of stock 
subscribed, in the event of the failure of herself or husband to pay the same or 
any part thereof on the demand or requisition of the Board of Directors of said 
company, and the only question on this alleged ground of error, is, whether the 
defendant was legally put in default. The requisition or demand was in the form 
of a letter addressed to the defendant, and put into the Post Office by the plain- 
tiff's attorney, and also by the publication in the newspapers of the parish of 
East Feliciana, the place of the company’s domicil. 

The letter was a demand in writing, and was sufficient to put the defendant in 
default, and to fix her liability to pay, under her contract, ten per cent. interest 
from its date. C. C. Art. 1905. The presumption is, that the letter was received 
by her in due course of mail. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court, as between the plaintiff and defendant, be affirmed ; and it is further or- 
dered, adjudged and decreed, that the judgment on the call in warranty of George 
S. Gayden against Wm. Lang fitt be also affirmed ; and it is further ordered and 
decreed, that the judgment on the call in warranty of William Lang fitt be 
avoided and reversed ; and it is now ordered, adjudged and decreed, that there 
be judgment on said last mentioned call in warranty, as respects the plaintiff, as 
in case of nonsuit. And it is further decreed, that plaintiff and appellee pay the 
costs of this appeal. 

Merrick, C. J., having been of counsel in this case, recused himself. 
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Prerre Povrz v. Hyactnrne Bistes.—Earnest Moret, ABEILARD ayp 
Evegéniz, Intervenors. 
he death of the wife dissolves the community, and 


» right of the husband to stand in 
ing the community property, 





judgment, without the authorizatic 





A party hoiding a mortgage, by authentic 


t \ ‘vty, is entitled to executory 
process, after the death of the wife, only upon giving notice jointly to her testamentary executor 
and to the surviving husband 

Where property belonging to a succession had been inventori “lin the Second District Court of New 
Orleaus, and had been ordered to be by that court for the payment of debts—Held : That a sub. 
sequent order s i le granted by the Sixth District Court against the same property, 
upon a mortgage by notarial act, was in conflict with the assumed jurisdiction of the former conrt, 
and, therefore, irrecular. The mortgagee. in such a case, ought to have applied to the court issuing 
the first order, for a modification of the terms of the sale, if he was not satistied with them. 


PPEAL from the Sixth District Court of New Orleans, Hovwell, J. 
A H. Griffin, for plaintiff. C. Morel and Collis & Woolridge, for defendants 
and appellants. 

Merrick, C.J. “On the 20th April, 1857, by act before A. Boudousquié,, 
Notary, the defendant, Bistes, borrowed from Porche $1,740 27, for which amount 
he furnished his note, payable one year after date, at the Citizens’ Bank, to his 
own order, and by himself endorsed. In the same act. he granted a special mort- 
gage, with the clause of non alienation, in favor of any holder of the note, to se- 
cure the payment of the note; and his wife, Roseline Porche, renounced, in the 
form prescribed by law, her rights on the property mortgaged by him. 

Poutz, the holder of the note, applied, on the 4th October, 1859, for exeeutory 
process, which was granted, and the Sheriff was proceeding to execute the writ 
of seizure and sale, without any opposition from the defendant, Bistes, when the 
proceedings were enjoined by E£. Morel, claiming to be the testamentary execa- 
tor of the defendant's wife, who died on the 15th August, 1859.” 

“ The plaintiff, More/, alleges, that he is the duly qualified testamentary exe- 
eutor of the defendant’s wife; that the property seized under executory process 
in this case is the property of the deceased, and of the community lately existing 
between her and the defendant ; that the succession of rs. Bistes is in course of 
settlement, in the Second District Court of New Orleans ; that the identical 
property was inventoried, and ordered to be sold, to pay the debts and legacies of 
her succession ; that the plaintiff, as testamentary executor, and the heirs and 
legatees of the deceased, should have been made parties to the executory pro- 
ceedings ; that Pout= is not legally subrogated to the rights of the mortgagee, 
Porche ; that the property is worth more than the amount of the note secured by 
the mortgage ; that the sale should be made for so much cash as will pay the 
note, and for the balance on a credit of twelve, eighteen, and twenty-four months, 
&ec. The prayer of the petition is, ‘ that the executory proceedings be set aside; 
that Poutz and Bistes be cited, and ordered to proceed in the premises according 
to law, and to the above demand of petitioner.’ 


“ On the affidavit of the plaintiff, the writ of injunction was granted.” 

“ On the 19th November, 1859, the plaintiff, in executory process, took a rule 
on Morel, plaintiff in the injunction suit, to show cause why the injunction should 
not be set aside, with damages, on the face of the papers.” 

“On the 22d November, 1859, Abeilard and Eugénie, f. c. p., intervened, and 
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alleged that they were legatees of the deceased; that one-half of the property 
seized belonged to the succession of the deceased, subject to the jurisdiction of the Bisres. 
Second District Court, &c., and praying also that the executory proceedings be 
set aside.” 
The District Judge was of the opinion, that the executory process was a pro- 
ceeding so purely én rem, that notice to the original debtor, Bistes, was sufficient. 
He dissolved the injunction, with ten per cent. damages, and plaintiff in the in- 
junction appealed. 
We are of the opinion, that the death of Mrs. Bistes dissolved the community, : 
and with it the right of the husband, without the authorization of the courts, to 
stand in judgment in matters affecting the same, ceased. As a consequence, the 
executory process could only proceed, after the death of the wife, against the 
common property, by notice jointly to her testamentary executor and the defen- 
dant, Bistes. 5 An. 738, 12 An. 222, 14 An. 567. 
Again, the property seized under the executory process had been inventoried 
in the Second District Court, and had already been ordered to be sold by that 
court, for the payment of debts. The subsequent order of the Sixth District 
Court for the sale of the same property was in conflict with the jurisdiction as- 
sumed by the Second District Court, and therefore, irregular. The plaintiff, after 
the Second District Court had issued its order for sale, ought to have applied to 
that court for a modification of the terms of sale, if he was not satisfied with the 
same. Any other rule would produce unnecessary embarrassment. 
On the face of the papers, therefore, the plaintiff in injunction seems to have 
stated a case which entitles him to relief on both grounds. ‘The case must be 
remanded for further proceedings. 
It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be reversed ; and that the motion to dissolve the injunction be overruled, 
and the injunction reinstated ; and that the case be remanded to the lower court 
for further proceedings according to law ; and that the appellee pay the costs of 
the appeal. 


Jouxn McKowen, Executor, v. Jonn McGuire. 


The act of residence does not alone constitute the domicil of a party, but it is the fact of residence 
coupled with the intention of remainiug permanently which constitutes it. 
The right of a surviving partner under Arts. 1131, 1152 and 1136, to administer the partnership effects, - 
and to dispose of the same in the ordinary course of trade, is not an absolute right, but depends on 
the consent of the heir present or represented in the State, capable of accepting the succession pure- 
ly and simply. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
R. J. Bowman, for plaintiff and appellant. Lacy & Ratliff, for defendant. 
Voorntes, J. This litigation is a contest for the administration of the part- 
nership effects of the late commercial firm of Wm. Carney & Co. which was com- 
posed of John McGuire the defendant, and Wm. Carney deceased. 
The plaintiff as executor claims the right of administration, by virtue of the 
last will and testament of the deceased, duly probated and ordered to be executed 
by the District Court of the parish of East Feliciana. ‘The defendant claims the 
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right of administration as surviving partner by virtue of an appointment made 
by the District Court of the parish of West Feliciana. 

As the court of the domicil of William Carney deceased has exclusive jurisdic. 
tion of the demands of the parties, the principal question in the case, is, whether 
his domicil at the time of his death, was in the parish of East, or of West Feli- 
ciana. 

It appears from the evidence that Carney had resided, and had his domicil in 
the town of Jackson in East Feliciana, some eighteen or twenty years before he 
formed a commercial partnership with the defendant for the purpose of carrying 
on the business of wholesale and retail grocers in the town of Bayou Sara in the 
parish of West Feliciana. And that after the formation of the partnership he 
continued to exercise the right of suffrage in Kast Feliciana, and kept an establish- 
ment, and claimed his domicil in that parish to the day of his death, as declared 
in his last will and testament, which was made during his last illness, at his resi- 
dence in the town of Jackson. 

It also appears that Carney was personally engaged in the business of the firm 
at Bayou Sara, and when at that place resided with the defendant his partner; 
and that he was assessed and paid a poll-tax in the parish of West Feliciana. 

The fact of his residence with his partner at Bayou Sara whilst engaged in the 
business of the firm did not operate a change of his domicil; nor did the pay- 
ment of a poll-tax in that place produce any such effect. 

The act of residence does not alone constitute the domicil of the party, but it 
is the fact of residence coupled with the intention of remaining which constitutes 
it. The intention of remaining permanently in the town of Bayou Sara never 
existed in the mind of Carney, and consequently his domicil in the parish of 
East Feliciana was never changed ; and the court of his domicil alone had juris- 
diction of the demands of the executor, and of the surviving partner, for the ad- 
ministration of the property of his succession. The judgment of the District 
Court authorizing the defendant to administer the partnership property, and to 
liquidate the partnership affairs, was therefore irregular and void, and conferred 
upon him no such power. 

The plaintiff enjoined the defendant from administering the partnership effects, 
and also caused the same to be sequestered by process issued from the District 
Court of the parish of East Feliciana, on various grounds, two only of which will 
be noticed in the decision of this case. 

The first was the want of jurisdiction in the District Court of the parish of 
West Feliciana, to authorize the surviving partner to administer the partnership 
effects. This ground for obtaining the injunction has already been disposed of 
adversely to the pretentions of the defendant. 

The second ground was that there was cash on hand sufficient to pay all the 
debts of the partnership, and there was no necessity for the appointment of the 
defendant as liquidator, and that the legatees were willing to accept the succes- 
sion purely and simply, and to pay their portion of the debts of the partner- 


ship. 

The Civil Code declares that if there be a commercial partnership, in which 
the deceased was concerned, the surviving partner, after the portion of the de- 
ceased in the partnership effects has been ascertained, and the estimate of it made 
on the inventory, shall have the right to require that this portion remain with 
his own, in order that the whole may be disposed of for the common benefit in the 
ordinary course of trade, and the proceeds applied, a3 far as is necessary, to the 
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payment of the partnership debts. And that this right cannot be refused to the 
surviving partner, if the succession of the deceased partner is vacant, or if all his 
heirs are absent and not represented ; but the surviving partner is bound to give 
security to the curator of the vacant succession, or of absent heirs, to the amount 
of one-fourth over and above the estimated value of the portion which was 
coming to the deceased from the partnership property, according to the inven- 
tory. Articles 1131, 1132. But Art. 1136 provides that if any one of the heirs 
of the deceased partner is present or represented in the State, the surviving part- 
ner has no right to retain his part of the partnership property, no more than the 
parts of the other heirs who are absent, if the heir opposes it and accepts the suc- 
cession purely aud simply ; unless in the act of partnership it be stipulated that 
the surviving partner shall be entrusted with the liquidation of the partnership 
concerns, for in this case such a stipulation must be carried into effect. 

It thus appears that the right of the surviving partner to administer the part- 
nership effects, and to dispose of the same in the ordinary course of trade, is not 
an absolute right, but depends on the consent of the heir present or represented 
in the State, capable of accepting the succession purely and simply. The legatees 
are the testamentary or instituted heirs of Wm. Carney, and if they have the 
capacity of accepting his succession purely and simply, the right of the surviving 
partner will be defeated by such acceptance. 

The judgment of the lower court was consequently erroneous in dissolving the 
writs of injunction and sequestration, and in condemning the plaintiff to pay spe- 
cial damages for suing out of the same. 

It is, therefore, ordered, adjudged and decreed, that the judgment be avoided 
and reversed ; and it is now ordered, adjudged and decreed, that the writs of in- 
junction and sequestration issued in this case, be reinstated, and declared in full 
force and effect, and that said writ of injunction be perpetuated, and the decree 
of the District Court of the parish of West Feliciana, authorizing the defendant 
as surviving partner to administer the partnership effects and to dispose of the 
same in the ordinary course of trade, be declared null and void for the want of 
jurisdiction in said court, and that the defendant pay costs in both courts. 


we v oer errr ww ve errs rw nr SS 


J. Conuins, Administrator, v. Wau. McEtroy, Executor. 


Art. 2257 of the Civil Code, requiring corroborating circumstances, in addition to the testimony of one 
witness, where the contract is for a sum exceeding five hundred dollars, relates in express terms to 
the proof of contracts which are not reduced to writing. 

The prescription of three years applicable to a loan of money does not apply to a due bill given at the 
time for such loan. 


PPEAL from the Second District Court of New Orleans, Morgan. J. 
C. Redmond, for plaintiff. J. H. & J. E. Holland, for defendant and ap- 

pellant. 

VoorutEs, J. Suit is instituted upon a due bill for the sum of $750, besides 
interest, the stipulated consideration being money loaned. 

The defence is twofold : 

1st. That the proof of the obligation is insufficient. 
‘ The maker signed the instrument with her ordinary mark, there being three 


v. 
MoGuire. 
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attesting witnesses. The note was offered in evidence, and one of the attesting 
witnesses proved its execution, as well as the endorsement or transfer. The de 
fendant contends that, inasmuch as the contract is for a sum exceeding five hun. 
dred dollars, there should have been corroborating circumstances shown. 

This objection is unfounded. The Article 2257 of the Civil Code, requiring 
such additional proof, relates in express terms to the proof of contracts, which are 
not reduced to writing. 

2nd. That the action is barred by the prescription of three years, under Article 
3503 of the Civil Code. 

This is not an action for the payment of money lent, although the considera- 
tion of the written obligation was money loaned. It is a personal action to en 
force the payment of the written obligation. Cowen v. Pulley, 11 An. 1; Gar. 
land v. Scott, 15 An. 143. 

Judgment affirmed. 


ee ease aes eee eee 


D. G. Waker v. D. C. Hays. 


Where a billof sale of a slave did not declare that the property was delivered, but contained the decla- 
ration that it was bargained and sold to the vendee, and concluded with the usual warranties—Held : 
That such a contract of sale was complete, and the property was at the risk of the buyer. 


What was said in Smoot v. Russell, 1 N. S. 528, was in relation to the construction of an instrument. 


PPEAL from the District Court of the Parish of Madison, Farrar, J. 
Short & Parham, for plaintiff. P. Alexander and A. R. Hynes, for defen- 
dant and appellant. 

Merrick, C. J. This suit is brought upon a draft for $1375. 

The defence to the action is the failure of consideration. The facts are briefly 
these : 

On the 12th of November, 1857, the defendant took from the plaintiff a bill of 
sale of a negro woman and her child about eighteen months old. The same day 
he delivered the plaintiff the draft in suit as the price. The bill of sale was 
signed by the vendor only. The slaves were suffered to remain in the plaintiff's 
possession, without delivery to the defendant. 

On the 23d day of November, before any demand had been made for the 
delivery of the negress and her child, she drowned herself and child. 

The case was tried by a jury, who awarded the plaintiff the sum claimed upon 
the draft. 

The defendant and appellant relies, in this court, upon two grounds, for the 
reversal of the judgment. 

lst. That the obligation was contracted upon a suspensive condition, and the 
subject of the contract was destroyed without the fault of the debtor. And 

2d. That the slave was afflicted with the absolute vice of madness. 

I. On the first ground, we see nothing in the bill of sale which induces us to 
suppose that the delivery was dependent upon a suspensive condition, or that the 
contract was not complete when the defendant accepted the same by giving his 
draft for the price. The instrument, it is true, does not declare that the property 
was delivered, but it does declare that it was “ bargained and sold ” to the defen- 
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dant, and concludes with the usual warranties. The contract of sale was, there- 
fore, complete, and the property was at the risk of the buyer. C. ©. 2442, 2443. 
What was said in Smoot v. Russell, 1 N.S. 528, was in relation to the construc- 
tion of an instrument. 
"TI. On the second ground, the only evidence of insanity or madness in the 
slave, was the unnatural act of drowning herself and child. The inference which 
is sought to be drawn from this act is, to some extent, rebutted by the proof, 
which shows that the negro woman was endowed with “ good sense.” The ques- 
tion was one very proper to be submitted to a jury, and their finding upon the 
same, on the meagre proof in the record relied upon by defendant, must be held 
conclusive. 
Judgment affirmed. 


Ie ee en eee ee 


A. E. Carrer v. T. H. McManus et al. 


The rules which regulate the sale of the property of minors do not apply to sales of succession proper- 
ty made at the instance of administrators for the payment of debts, and consequently the sale of 
succession property for the payment of debts may be made for less than the appraised value in the 
inventory, and such sale must be held valid and binding upon the minor heirs as well as upon heirs 
of full age ; where a succession is accepted with the benefit of inventory, no law requires that the 
property shall produce its appraised value, nor that a re-appraisement shall be made in case the first 
estimation shall not be obtained. In such cases, sales, made in the manner provided by law for 
sales under execution, will be valid, if thus ordered and approved by a decree of the court. 

Where the administrator of a succession is the surviving partner in community of the deceased, he 
has the same right to purchase at a sale of the effects of the succession, as any disinterested third 
person has, and a purchase made by such administrator is as valid and binding on the heirs, 
whether minors, or of age, as if made by any third party. 

Where a forced heir sued to set aside a sale, made by his ancester, upon the ground that it was a dis- 
guised donation and operated to his injury—Held: That the burden of proof was on him to show, 
that no price had been paid for the property, or that the price was below one-fourth of the real 
value of the property, at the time of the sale. 

Where the evidence in such a case is so slight as to create but a suspicion against the payment of the 
price, and to make out in favor of the heir but a doubtful case, it is too uncertain to justify the 
court in setting aside the sale. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
A. M. Dunn, and Hardesty & Kernan, for plaintiff and appellant. J. & C. 
McVea, for defendants. 

Land, J. The plaintiff is the grandson, and the defendant, T. H. McManus, 
is the son of Samuel and Sarah McManus, deceased. The plaintiff, who sues the 
executors of Samuel McManus, has cumulated in his petition several separate and 
distinct demands against them, and also other demands against 7. H. McManus 
individually. 

These alleged causes of action may well be considered in the order in which 
they are set forth in the petition. 

The plaintiff’s first demand is to have certain slaves declared community 
property as between Samuel and Sarah McManus, and to have his right, as heir 
to his grand-mother, to an undivided interest in the slaves, recognized and en- 
forced in the settlement and partition of the succession of Samuel McManus. 
This claim is without any foundation. The evidence establishes that the slaves 
81 
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were the separate property of Samuel McManus, and were owned by him before _ 
his removal from the State of Mississippi to this State. 

The plaintiff’s second demand is, to have the judgment homologating the final 
account and schedule of debts filed by the administrator, in the succession of Sg. 
rah McManus, declared null and void, on the ground of the want of citation, and 
of fraud on the part of the administrator, in allowing and placing on the schedule 
or tableau of debts, unfounded or invalid claims against the succession. 

The want of citation is not proved, as alleged. But, on the contrary, the eyi- 
dence shows that the plaintiff’s tutor (he being a minor) was personally cited, to 
show cause why the account and tableau should not be confirmed by a decree of 
the court, and that his tutor made no opposition to the homologation prayed for 

«by the administrator. 

As respects the charge of fraud, alleged as one of the grounds for annulling the 
judgment, it is only necessary to say, that there is no evidence in the record to 
sustain it. 

The plaintiff’s third demand is, to have the probate sale of the personal pro- 
perty in the succession of Sarah McManus declared null and void, on the ground 
that the property was sold for cash for less than its appraised value in the inven- 
tory, and on the farther ground, that the administrator, Samuel McManus, was _ 
a purchaser at the sale, contrary to law. 

Tn respect to the first of these grounds, it has been repeatedly held, that the 
rules which regulate the sale of the property of minors do not apply to sales of 
succession property, made at the instance of administrators, for the payment pf 
debts. And as a consequence of this ruling, it has been held that the sale of sue- 
cession property for the payment of debts may be made for less than the ap- 
praised value in the inventory. Avnd, as a further consequence of the same ruling, 
such sales must be held to be valid and binding upon minor heirs, as well as upon 
heirs of full age; for, in estates accepted with the benefit of inventory, no law 
requires that the propery shall produce its appraised value, nor that a re-appraise- 
ment be made in case the first estimation shall not be obtained. The heirs, 
whether minors or of age, have, at best, but a residuary interest in such estates, 
which can be ascertained only by a full administration. In such cases, it appears 
that sales made in the manner provided by law for sales under execution, will be 
valid, if thus ordered and approved by a decree of the court. See Valdere v. 
Byrd, 10 Rob. 396; Richard v. Duel, 1i Rob. 508; Succession of Ogden, 10 
Rob. 457. 

In regard to the second of the grounds alleged as a sufficient cause to avoid 
the sale, it is only necessary to observe that the administrator was the surviving 
partner in community of Sarah McManus, and had the same right to purchase at 
the sale of the effects of the succession, as any disinterested third person had, and 
that the purchase made by the administrator was as valid and binding on the 
heirs, whether minors or of age, as if made by any third party. See Acts of 
1840, p. 123; Phillip’s Digest, p. 3, sec. 8. 

Plaintiff’s fourth demand is, to have two notarial acts of sale from Samuel to 
Thomas H. McManus, passed respectively on the 6th of December, 1841, and on 
the 21st of December, 1842, declared null and void, on the ground that they are 
disguised donations, and operate to the prejudice of the plaintiff’s legitime. 

The sale of the 6th December, 1841, purports to have been made for six thou- 
sand three hundred and fifty dollars in cash paid, and whether the plaintiff, as one 
of the forced heirs of Samuel McManus, can avoid this sale, depends entirely on 
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the sufficiency of the proof which he has made. The burden of proof was imposed 
upon him by Art. 2419 of the Civil Code, and the plaintiff was bound to prove 

that no price had been paid for the slaves by Thomas H. McManus, or that the 

price was below one-fourth of the real value of the slaves at the time of the sale, in 

order to make out his case, and to avoid the sale, as a disguised donation. 

For the purpose of proving that no price had been paid, the plaintiff seeks to 
establish that Thomas H. McManus was without the means of purchasing the 
slaves. ‘The testimony shows that Thomas H. McManus had lived with, and 
acted as overseer for his father, on his plantation, after he attained his age of 
majority, some five years immediately preceding the sale of the 6th of December, 
1841, and had owned in his own right, for the same period of time, property in 
slaves capable of producing a revenue. With the proceeds of his own labor, and 
the revenue of his own slaves, for a period of five years, it cannot be affirmed 
that Thomas H. McManus was entirely destitute of means, and that he paid no 
price for the slaves, or that the price was below one-fourth of their real value at 
the time of the sale. 

The sale of the 21st of December, 1842, was made on a credit of one, and two 
years, and promissory notes were given for the price, which were carried into the 
succession of Sarah McManus, and accounted for by Samuel McManus as com- 
munity property. The plaintiff has not proved that this sale was a simulation, 
as he was bound to do, in order to avoid its effect as to himself, one of the forced 
heirs of the vendor. 

The District Judge came to the conclusion, that these sales were donations in 
disguise, and stated the grounds on which that opinion was founded. These facts, 
which influenced the mind of the District Judge, are entirely circumstantial in 
their nature, and are not necessarily inconsistent with the fact of payment of the 
price by Thomas H. McManus. These circumstances, at most, create but a sus- 
picion against the payment of the price, and make in favor of the plaintiff but a 
doubtful case. Such evidence is too uncertain to justify the courts in taking an 
estate from one man, and declaring it to be the property of another. 

The plaintiff’s fifth demand is against Thomas H. McManus for the sum of ten 
thousand dollars, which he alleges T. H. McManus received as a loan, in the 
name of his father, from the Union Bank, and converted to his own use. This 
claim is unsustained by the evidence. 

The plaintiff’s sixth demand is against T. H. McManus for the proceeds of the 
crops of 1841, 1842 and 1843, made on his father’s plantation ; which crops. the 
plaintiff alleges, T. H. McManus received, and converted to his own use. This 
claim is likewise unsustained by the evidence. 

The plaintiff’s seventh and last demand is, to have the sale of the land in the 
succession of Sarah McManus, declared an act of mal-administration, and the exe- 
cutors of Samuel McManus condemned in damages for the same. ‘ 

The land was encumbered with a mortgage in favor of the Union Bank, and, 
instead of being offered in the first instance for cash, it was offered and sold on 
a credit of twelve months, and Samuel McManus became the purchaser at two- 
thirds of its appraised value. The plaintiff has failed to show that he was in- 
jured by this sale ; and where there is no injury, there is no mal-administration, 
for which an action in damages will lie. 

The evidence, however, shows that the crop of cotton and corn of the year 
1842, which belonged to the community which existed between Sarah and Samuel 
McManus, was not inventoried nor accounted for by the administrator ; and as 
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this evidence was received without objection, it entitles the plaintiff to a judg. se 
ment against the defendants as executors of Samuel McManus. The net value of 
this crop is shown to have been four thousand and seventy-five dollars, for one. 
half of which the plaintiff is entitled to a judgment against the defendants, 

The evidence also shows, that there were one hundred and thirty-seven shares 
of the capital stock of the Union Bank, which belonged to the community, and 
which were not inventoried or accounted for by the administrator. This stock 
was worth four thousand three hundred and eighty-four dollars, for one-half of 
which the plaintiff is also entitled toa judgment against the succession of Samuel. 
McManus. 

The evidence farther shows, that a debt due the community by Robert Fluker, 
amounting to the sum of fifteen hundred and twenty dollars, was not inventoried 
nor accounted for by the administrator. The succession of Samuel McManus is 
likewise responsible to the plaintiff for one-half of this debt, less the sum of seven- 
ty-six dollars, one-half of the commissions for collecting the same. 

For the reasons assigned, it is ordered, adjudged and decreed, that the judg- 
ment of the lower court be annulled, avoided and reversed, and that the demands 
contained in the plaintiff’s petition be rejected as in case of nonsuit ; and it is 
now ordered, adjudged and decreed, that the plaintiff recover of the defendants, 
the executors of Samuel McManus, upon the evidence adduced, the sum of two 
thousand and thirty-seven dollars and fifty cents, with interest thereon at the rate 
of five per cent. per annum from the 5th day of February, 1858 ; and that plain- 
tiff recover from said executors the further sum of two thousand one hundred and 
ninety-two dollars, with interest thereon at the rate of five per cent. per annum 
from the 5th day of February, 1858 ; and that the plaintiff recover from said 
executors the further sum of seven hundred and sixty dollars, less the sum of 
seventy-six dollars, with interest on the same at the rate of five per cent. per an- 
num from the 5th day of February, 1858 ; and it is farther ordered and decreed, 
that the defendants pay the costs of the lower court, and the plaintiff pay the 
costs of this appeal. 

Merrick, C. J., having been of counsel for the administrator of the succession 
of Sarah McManus, declined sitting in this case. 


A.rrep B. Wooprurr v. J. M. Dopp et als. 


Where a party to a suit, in answering an interrogatory on facts and articles, states some other facts 
besides those concerning which inquiry has been made, if such facts be matter of defence and close- 
ly linked to the facts on which the party was interrogated, the answer is admissible. 

Where the District Judge struck out such an answer, and, a bill of exception being taken, the Supreme _ 
Court admitted it in evidence—Held : That the case should be remanded in order to give the oppo- 
site party an opportunity to contradict it. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
T. Gilmore, for plaintiff. Collins & Wooldridge, for defendants and appel- 
lants. 
Voorutes, J. The plaintiff, as holder of a promissory note, sues the maker. 
The defence is that this indebtedness is compensated in part by another note, 
which the defendants hold against the payee. It is contended that the plaintiff 
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pecame the holder of the note sued upon, since its maturity at a time subsequent 
to the transfer, to the defendants, of the note opposed as a set-off. 

Interrogatories on facts and articles were propounded to one of the defendants. 
The question was asked : “ At what date did you or your late partner Horman 
acquire the acceptance of Baker & Collins from W'm. H. Letchford & Co., pleaded 
in compensation herein ?” 

The answer was : 

“J acquired it myself from Letchford & Co. on the 3d of September, 1859; at 
the same time Baker & Collins held the note sued on.” 

The plaintiff moved that the latter part of the defendant’s answer be striken 
off ; and the court sustained the motion, “on the ground that the defendant had 
no right to add to his answer to the interrogatory, matters not inquired of, and 
not pertinent to the interrogatory, and irrelevant.” The defendant took a bill 
of exceptions. 

A party whose conscience is probed, has the right to “state some other facts 
tending to his defence, provided they be closely linked to the fact, on which he 
has been questioned.” The test is whether it be a matter of defence, and whether 
there be any connection between the facts sought and the additional matter 
elicited. 

The object of the plaintiff was to show, by the defendant’s answer, that the 
latter had purchased the note, set up in compensation, at a time subsequent to 
the former’s possession as holder of the other note. 

That part of the answer to the interrogatory, which was striken off, proved 
the very reverse, to-wit: that the defendants’ title was anterior to the divestiture 
of the payee’s title. This was a matter of defence, closely linked to the fact on 
which an appeal had been made to the conscience of the party interrogated. 
The bill of exception was consequently well taken. 

The balance due to the plaintiff, allowing the compensation set up by the de- 
fendants, amounts to seventy-five dollars. But as the latter have deposited this 
amount in court, and paid the costs that had accrued up to the time, the subse- 
" quent costs must be borne by the former. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; and that there be judgment in favor of the plaintiff 
against the defendants J. W. Dodd & Co. for the sum of seventy-five dollars, 
which amount was deposited in the lower Court. 

And, it is further ordered and decreed, that the plaintiff pay all the costs of 
court incurred since the date of the tender. 


Same Case—On a RE-HEARING. 


The plaintiff, on a motion for a re-hearing, prays that this case be remanded 
for the purpose of enabling him to contradict the defendant’s answers to interro- 
gatories on facts and articles. 

Inasmuch as the District Judge had striken off the answer, which was objected 
to by the plaintiff on the trial below, and we came to a different conclusion, it is 


but proper to give to this party an opportunity of rebutting the answer of his 
adversary. 


Wooprvurr 
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ce 
Woopnors It is, therefore, ordered and decreed, that the judgment of this court beset 
Dopp. aside ; and that the judgment of the inferior court be avoided and reversed, and 
the case be remanded for further proceedings according to law as laid down in 

the opinion of this court in the premises. 
It is further ordered, that the plaintiff pay the costs of this appeal. 












Exam Bowman v. McEtroy & Braprorp. 










A mortgage granted by the maker of a note, to one who endorses the note for the maker’s accommo. 
dation, to secure him against liability, is not an accessory to the principal obligation, but simply a 
personal indemnity depending on the payment of the note by the endorser. 

The endorser, in such a case, would have no cause of action, until he had paid money on his endorse. 

ment ; and the holder of the note, after judgment against the endorser, could claim no better right 

under the mortgage than the endorser possessed. 












PPEAL from the District Court of the Parish of Tensas, Farrar, J. 

George Sawyer, for plaintiff. F. H. Farrar and P. P. Farrar, for oppo, 
nent and appellant. 

Durret, J. On the 18th of December, 1855, James R. Bisland sold to James 
M. Motlow all his property, consisting of fifty-eight slaves; and on the 27th of 
March, 1856, the said Motlow transferred the same to Elam Bowman. Certain 
mortgage creditors of James R. Bisland having attacked the validity of said con- 
veyances, the District Judge rescinded the same, on the ground of simulation, and 
this court affirmed that portion of the judgment of the lower court, and ordered 
the sale of the slaves thus conveyed by Bisland, to satisfy the claims of the com 
plainants, according to the rank assigned to each. See 14 An., pp. 587 to 595. 

Wills & Rawlins, who were not partics to the above proceedings, now come 
in, by way of third opposition, and claim to share in the proceeds of the sale of 
the above mentioned slaves, as mortgage creditors, and set out in their petition 
all the above transfers, and the decree of this court declaring their simulation. 

We have just decided, in the third opposition of D. S. & T. A. Bisland, in the 
same suit, their right to plead all such matters without resorting to a direct ac- 
tion en simulation. 

The third opponents rest their claim on the following facts : 

That they became the holders of one of the drafts or bills of exchange described 
in the mortgage granted by James R. Bisland in favor of Cartwright & Doniphan 
on the 30th of May, 1854, to secure them for their liability as accommodation en- 
dorsers. See 14 An. p. 587 et seq. 

It appears from the evidence, that the third opponents came in possession of 
said bill of exchange on the 16th of November, 1854; that the same was, at ma- 
turity, 26th February, 1855, presented for payment to the acceptors, McRae, 
Coffman & Co., and duly protested ; that judgment was rendered in May, 1856, 
by the Judge of the First Judicial District of the State of Mississippi, in the 
county of Adams, against J. R. Bisland, Cartwright & Doniphan, and in favor 
of the third opponents, for the amount, principal and interest of said bill of ex- 
change, say $4,244 68, with five per cent. interest from the date of the judgment, 
and the costs of suit, and that a return of nulla bona was made on the writ issued 
on said judgment. 
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The third opponents contend, that they are, by the laws of Mississippi, (which, Boum 
we think, must control the decision of the case,) subrogated to the above recited — Mckunov. 
mortgage, which was solely granted to indemnify Cartwright & Doniphan. 

The mortgage, or deed of trust, granted in this case, is not an accessory to the 
principal obligation, but simply a personal indemnity depending on the payment, 
by the accomodation endorsers, of the bills of exchange described in the deed. 
0. O. 3257, 3259, 2016. 

The right of action remained in suspense until a loss was suffered, and to the 
extent of such actual loss only. C. C. 2023, 2038. 

The endorsers did not subrogate the holders to their mortgage, nor was that 
mortgage granted to secure the payment of the bills of exchange. 

It is therefore clear, that until the endorsers paid some money on their endorse- 
ment, they had no cause of action ; and such being the case, we cannot well see 
how the holders can pretend to a better right. Besides, we have not been able to 
find in the voluminous record before us, the inability of the acceptors to pay their 
acceptances. Salaun v. Relf, 4 An. 576; Kirkland v. His Creditors, 7 N.S. 
130; Collier v. His Creditors, 12 Rob. 398. 

In the case of McLean v. Bagsdale, 31 Mississippi Rep , p. 703, the court re- 
marked : “ Had the plaintiff filed his bill to foreclose immediately after the matu- 
rity of the note, it is plain that he could not have recovered, without showing 
that he had paid the money, because he might thereby collect money under 
a contract of indemnity where he had suffered no loss, and might never sustain 
any.” 

The property of a debtor remains the pledge of his creditors ; and should he 
dispose of the same, with intent to prejudice them, they have the undoubted right 
to complain ; but they certainly cannot claim a preference which was never in- 
tended, to the exclusion of other creditors. CO. C. 1750, 2032; C. P. Art. 1. 

The judgment of the lower court was one of nonsuit, and the appellees have 
asked an absolute judgment in their favor. We will decree accordingly. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be reversed, and that ours be against the third opponents, Wills & 
Rawlins et al., rejecting their demand, at their costs in both courts. 





C. & E. Routine v. F. pe Borpenave & Co. 


A general and special power of attorney given by a wife to her husband, from whom she is separated 
; in property, is not sufficient to authorize him to bind her as a member of a commercial partnership, 

where it does not appear that she was ever a public merchant, or interested in any commercial 
house, nor that she ever took any part whatever in the concern for whose liabilities it is sought to 

make her responsible. . 


PPEAL from the Second District Court of New Orleans, Mergan, J. 
C. Dufour, for plaintiff. Budd & Lambert, for defendants and appellants. 
Dorret, J. One of the defendants, Louise Decuers, who is separated in pro- 
perty from her husband, Louis Decuers, has appealed from the judgment rendered 
in this cause against her, as one of the parties composing the commercial firm of 


F. de Bordenave & Co., on the ground that she is not, in fact, a member of said 
firm. 
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It appears that the defendant, who resides in the parish of St. James, gave, on 
the 12th of October, 1858, a general and special power of attorney to her hug. 
band, and that the latter, by virtue of said power, entered, on the 11th of Janu. 
ary, 1859, into a commercial partnership with the other defendants, to carry on 
the business of factors and grocers in the city of New Orleans. It further ap. 
pears, that shortly after, the 14th of February of the same year, a card, bearing 
the names of all the partners, was published in the Courier newspaper of this 
city, announcing the dissolution of the partnership. __ 

The power of attorney does not contemplate, expressly or by implication, the 
formation of a commercial association ; for it does not appear that the appellant 
was ever a public merchant, or interested in any commercial house ; nor is it in 
evidence that she ever signed the card above mentioned, or took any part what- 
ever in the concern. 

From the foregoing facts of the case, we are constrained to say that the agent 
exceeded his powers, and that his principal is not responsible. C. C. 2966, 2965; 
Reynolds et al. v. Rowley et al., 4 An. 396 ; Grove v. Harvey, 12 Rob. 221; Mil- 
ler v. The New Orleans Canal and Banking Company, 8 Rob. 236. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis. 
trict Court be, as to the appellant, Louise Decuers, reversed, and that ours be in, 
her favor, with costs in both courts. 


ON a ee eeeeeeeeeeeeee_e_eeeeeeeeas ee 


Srate or Lovurstana v. Winow H. Watters. 


In criminal cases the verdict of the jury may be given orally, but whether returned orally, or in wri 
ting it must be recorded on the minutes in the English language. 

The court cannot after the jury are discharged order the translation into English, of the record of their 
verdict, which was made in French. 


PPEAL from the District Court of the Parish of St Jchn the Baptist, 
Lawes, J. Jervais Léche, for the State. LE. Fillieul, for defendant and ap- 
pellant. 

Voorntses, J. The defendant filed, in the lower court, a motion in arrest of 
judgment, assigning as an irregularity that the verdict was spread in the French 
language on the minutes of the court. 

The jury rendered their verdict, which was recorded as follows: “ Coupable, 
recommandée a la‘clémence de la cour.” 

Under Article 100 of the Constitution, the entry should have been made in 
the English language. In its present form, it isan absolute nullity. 8 L. R. 
275, Dubertrand v. Laville. 

There is a difference in the mode of returning a verdict in civil and in criminal 
causes. In the former there must be a written verdict signed by the foreman; 
whilst, in the latter, the jury may and generally do give their verdict orally in open 
court. Whether the verdict be returned orally or in writing, it is necessary 
that it be recorded on the minutes in the English language. 

In the ease at bar the court, after discharging the jury and overruling the mo- 
tion in arrest of judgment, ordered a correction of the minutes by inserting a 
translation of the verdict. Courts of justice have the undoubted right to correct 
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the minutes of their proceedings so ‘as to make them conform to the trath. But 
a translation of the minutes cannot properly be classed as an amendment or cor- 
rection. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and that this cause be remanded for a new trial. 


Succession oF Jonn Rice. 


Before the passage of the Act of the Legislature approved April 30th, 1853, there was no term of 
prescription in the law applicable to domestic judgments. 

Domestic judgments rendered anterior to the passage of the Act of the Legislature of 1853, cannot be 
barred, under that statute, before the lapse of ten years from its promulgation. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
fA. Janin & Griffin, for opponent. T. Gilmore and Hyams & Jonas, for appel- 
lant. 

Dourret, J. The Bank of Orleans obtained, against John Rice, in the Com- 
mercial Court of New Orleans, judgment on the 11th December, 1840, for 
$2,802, with five per cent. interest from the 13th of May, 1840, four dollars costs 
of protest, and the costs of suit. 

A writ of fi. fa. issued on the 28th of December, 1840, and an alias on the 
14th of November, 1842 ; the return on each was “no property found after legal 
demand from the parties.” 

The above judgment was based on a protested note of James M. G. Cuddy, 
endorsed by Dr. John Rice, the payee, for $2,802, and the note was withdrawn, 
as also the protest, on the 3d September, 1847, by C. A. Morin, commissioner. 
A. Morin, W. C. C. Claiborne and M. Caruthers, commissioners of the Bank of 
Orleans, presented a petition to the Parish Court of New Orleans, stating “that 
they have some outstanding claims which they are desirous of selling from 
time to time, as they may deem most advantageous, and they pray your Honor 
that they may be authorized to do so.” 

The following order was made on this petition : “ Let the commissioners be 
authorized to sell the outstanding claims, as within prayed for—New Orleans, 
April 15th, 1846.—(Signed) Cuartes Maurtan, Judge.” 

It appears that under this order, Christy & Cenas, auctioneers, formed lots of 
said outstanding claims, and sold the same on the 9th of May, 1846. Lot No. 3 
amounted to $8,929 93, and included “a note of J. M. G. Cuddy, endorsed J. 
Rice, protested in 1840, for $2,802.”—* Sold to A. A. Baudouin, agent, for $35.” 
On the 25th of May, 1846, W. C. C. Claiborne and C. A. Morin, commissioners, 
did, by virtue of the above adjudication, and for value received, transfer to A. A. 
Baudouin, agent, the above judgment, with subrogation “ to all the right, title 
and interest which the said commissioners had in the above judgment, No. 3040, 
at the time of the adjudication, and nothing more.” 

Dr. John Rice died in New Orleans on the 26th of November, 1856, and his 
succession has been under administration since the 15th of December, 1856. His 
real estate was appraised, in 1856, at $35,866. And according to the final ac- 
count of the curator, filed 23d May, 1859, he has on hand $26,422 86. 
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It is admitted, that the real estate described in the inventory was in the Posse. 
sion of John Rice in 1836, and remained so up to his death, and that his titles to 
the same were of record in the Office of Conveyances of this city. It also ap- 
pears, that the books of the bank were burnt in July, 1857, by an order of the 
Third District Court ; and it is not in evidence that John Rice was ever notified 
of the above transfer, or that any attempt was made to execute the judgment 
since 1842, excepting the opposition now filed to the curator’s account by Céleste 
Lucie Morin, wife of A. A. Baudouin, separated in property from her husband, 
demanding to be classed as a mortgage creditor of John Rice for the amount of 
the above judgment. 

The curator and heirs of John Rice oppose the prescription of ten years to the 
right of action, and the prescription of 10, 20 and 30 years, to the judgment 
itself. 

The claim was admitted by the District Judge. 

Apart from the presumption of the extinguishment of the judgment before its 
adjudication to A. A. Baudouin, which may reasonably be inferred from the 
ability of Rice to pay the same, and the insignificancy of the price of adjudica- 
tion ; this being a personal action, under the decision in the case of Kemp v. The 
Heirs of Diana Cornelius, 14 An. 301, is prescribed by the lapse of ten years, 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis. 
trict Court be reversed, and that the opposition of Mrs. A. A. Baudoutn be re- 
jected, with costs in both courts. 

Merrick, C. J., concurring. I think the facts of this case authorize the con- 
clusion, that the debt has been paid. I prefer to rest my concurrence in the de- 
cree on this ground, as I am not satisfied that prescription has been acquired. 


Same Casr—Own a ReE-HEARING. 


Durret, J. A re-hearing was granted in this case, from a conviction that the 
prescription of ten years, consecrated in the suit of Kemp v. Heirs of Cornelius, 
14 An. 301, was erroneously applied in this cause, inasmuch as the same was not 
acquired at the inception of this action, May 31st, 1859, John Rice having only 
died November 26th, 1856. 

The statute of limitation approved April 30th, 1853, (see Revised Statutes, p. 
82, sec. 32,) provides that, “ hereafter all judgments for money, whether rendered 
within or without the State, shall be prescribed by the lapse of ten years from 
the rendition of such judgments.” 

The appellants, assuming that before the passage of this statute, judgments 
were prescribed by thirty years, contend that the judgment against John Rice, 
which was rendered December 11th, 1840, is barred, by computing the time which 
preceded that change, according to the time then required, and adding it to the 
time which has elapsed since, according to the principle recognized by this court 
in the case of Goddard’s Heirs v. Urquhart, 6 La. 659. 

We must bear in mind, that the Code does not provide specially for the pres- 
cription of judgments, and that our jurisprudence has studiously refrained from 
recognizing the application of even the longest prescription to domestic judg- 
ments. Louiszana State Bank v. Barrow et al., 2 An. 405; Deal & Co. v. Pat- 
terson, 12 An. 728, and the cases therein cited. 
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that judgments should, in any case, be barred, under the statute, before the lapse 
of ten years from its promulgation. 

As to the merits, we think that justice demands that the case be remanded for 
farther evidence, and more particularly, to afford to the plaintiff the opportunity 
of showing, as her counsel asserts in the application for a re-hearing, that the 
claims of Herman (Wm. Debuys), of Montgomery, and of Fisk, which are all 
included in the tableau herein opposed, are evidenced by judgments of old 
standing. 

It is, therefore, adjudged and decreed, that the judgment heretofore rendered 
by us be set aside, as also the judgment of the District Court, and that the cause 
be remanded for a new trial, and proceedings according to law ; the appellee to 
pay the costs of the appeal. 


F. W. Witutams & Co. v. Cresent Murua, Insurance Company. 


An American Consul at a forign port is without authority to make an authenticated copy of a draft 
drawn here by the owner of a ship, upon the consignees of such ship at such foreign port. 

The interest of a consignee, who has accepted a draft drawn against the freight, whether insured or 
not, is an insurable interest and a distinct matter from the interest of the captain and ship owners. 
The latter may, however, afterwards benefit by an insurance eflected by the former, by assenting 
to the contract and making himself liable for the premium ; but this is the result of a contract on 
his part. 

Where the consignor of a vessel effected an insurance on the freight, with the warranty, ‘‘ no other 
insurance ’’ and the consignee, who had accepted a draft against such freight, without instructions 
from the consignor, effected another insurance on the freight at the place of destination—Held ; 
That this last insurance could not be considered a violation of the warranty contained in the for- 
mer. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Whittaker & Fellowes, for plaintiffs. MM. M. Cohen, for defendant and ap- 
pellant. 

Voorntes, J. The only question presented, on the merits of this cause, is, 
whether the plaintiff's policy of insurance on the freight of the ship Lorena, has 
not been vitiated by the violation of the warranty that no other insurance should 
be effected on this property. 

This clause is as follows: “freight valued at freight list, on condition no other 
insurance.” 

After the execution of the policy by the defendants, Captain Urquhart, part 
owner of the ship Lorena, drew a draft for 7,800 francs, to the order of Charles 
Cavaroc, upon Gibert & Dalléas, the consignees of the ship at Bordeaux. The lat- 
ter, having accepted this draft, had the freight insured for their own interest in 
an insurance company at Bordeaux. 

The evidence in the record shows that this second insurance was not obtained 
through the instructions of the plaintiff, express or implied: but that the con- 
signees had the same effected for their own interest, and without instractions 
from any party whatsoever. They acted of their own accord; and, although 
they charge the premium to the plaintiffs, it is upon the supposition that, ac- 








With these facts before us, we are satisfied that the Legislature did not intend 7 or 
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cording to the custom of merchants, the ship should be made liable for this 
amount. 

The defendants contend that the insurance, at Bordeaux, was, in point of fact, 
made for the benefit of the ship; and that, in this connection, the District Judge 
committed an error in striking from the deposition of Gibert & Dalléas, the certi- 
fied copy of the draft in question. 

At the close of these depositions we find a copy of the draft, with the words 
in the margin: “ Please have the same insured and charged to the ship.” And 
then follows a certificate by the consul that: “the above is a true copy of the 
original bill presented for examination by Messrs. Gibert & Dalléas, merchants 
in Bordeaux, said bill in their possession.” 

The production of this draft was not called for, either in the interrogatories in 
chief or in the cross-interrogatories, although the evidence of the witnesses re- 
lated to its contents. At all events the consul had no authority to make an an- 
thenticated copy of this document ; and. if the defendants wished to avail them- 
selves of its contents, includiug the marginal note, the proper mode was to offer 
in evidence the original, and make due proof of its execution. 

Gibert & Dalléas, as consignees and acceptors, had an insurable interest in the 
freight of the Lorena; nor did it lie in the power of the plaintiffs to prevent . 
these parties from effecting the insurance in Bordeaux. The interest of a con- 
signee, who has accepted a draft drawn against the freight, whether insured or 
not, is a distinct matter from the interest of the captain and ship owner. It is 
true the latter may afterwards benefit by the operation by assenting to the con- 
tract and making themselves liable for the premium ; (4 R. R. 234, 5 R. R. 423); 
but this is the result of a contract on their part. So the plaintiffs in this cause, 
by thus making themselves parties to the insurance effected at Bordeaux by their 
consignees, would have reaped the consequent advantages, at the same time that 
they would have had to support its burden. But they have been entirely passive 
in this matter; and the question is then presented whether an insurance, not 
effected by themselves nor by persons acting as their agents, can be considered 
as a violation of their warranty of “no other insurance. ” 

The doctrine is that a warranty must be literally complied with, otherwise it 
is fatal to the contract; but surely this cannot mean that a party, who has 
agreed not to insure his property for a second time, shall be responsible for the 
acts of those who, far from acting as his agent, act in a different capacity and 
for their own individual interests. The plaintiffs did not procure a second insu- 
rance ; they had not stipulated that other parties, having distinct insurable in- 
terests, should not exercise this right. Consequently, the acts of the latter can- 
not be charged to the former. To hold the plaintifis responsible for these acts, 
would be a departure as well from the letter as from the spirit of their contract, 
and, therefore, a perversion of the rule that tlie warranty in such cases must be 
literally observed. 

Judgment affirmed. 
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P. F. Novvet, Syndic, v. Loutsz A. Vrrry, f. w. c. 


In an action by the creditors to anuul a simulated sale of their debtor’s property, such creditors enjoy 
privileges which would be denied to the debtor. 

But in a suit to make out title for their debtor, the rights and privileges of the creditors are precisely 
the same as those of the debtor himself. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
P. Soulé, for plaintiff and appellant. C. Dufour, for defendant. 

Voorutes, J. ‘The defendant filed a peremptory exception to the plaintiff’s 
action, averring : lst, that the petition does not disclose a ground of action; and 
2dly, that this demand has already been decided in the case of Achille B. Cour- 
celle v. Louise A. Vitry, f. w. c., and that the judgment rendered on that occasion 
is a bar to the present action. 

For a proper understanding of the pleas, it is necessary to state the facts as 
they appear from the pleadings and from the evidence introduced on the trial of 
the exception. 

Courcelle and the defendant had been, for the period of nineteen years, living 
together in concubinage. Upon breaking up this illicit connection, the former 
instituted against the latter a suit for the purpose of recovering a large amount 
of real estate and slaves, which, he averred, had been purchased by himself with 
his own funds, but the title to which had been made in the name of the defendant. 
He further averred, that he had invested large amounts for improvements placed 
upon this real estate. ‘Then followed the statement that, in point of fact, he was 
and had ever been the real owner of this whole property, and that the title exe- 
cuted in the name of the defendant was, in this respect, a mere simulation; but 
that, if it was decreed that this was an intended donation by himself to his con- 
cubine, then the same was a nullity, it being against the policy of the law for a 
donor thus to divest himself of his whole property. 

Vitry joined issue upon these allegations, and, the case being tried, obtained a 
judgment rejecting the plaintiff’s pretensions. 

Subsequently, Courcelle made a surrender of his property to his creditors, and, 
thereupon, Nouvet was appointed syndic of this insolvent estate. The latter then 
instituted this suit, which has for its object precisely the same demand set up in 
the former action. 

It has been contended by the plaintiff, during the argument of this cause, that 
this is not an action in revocation of a fraudulent contract, but one “ en déclara- 
tion de simulation.” His counsel argues, and correctly too, that, were this a re- 
vocatory action, his client would be defeated, from the fact that the debts of the 
insolvent are posterior in date to the execution of the sales attacked. He con- 
tends, however, that such is not the purport of his petition, and that the sole 
object of the present suit is to have the property in question decreed still to be- 
long to the insolvent, notwithstanding the fact that the titles are in the name of 
the defendant, Vitry. 

This action has none of the attributes of one in revocation of fraudulent con- 
tracts ; nor is it, properly speaking, one to set aside and annul a simulated deed. 
The plaintiff does not pretend that the sales made to Louise A. Vitry are simu- 
lated and fraudulent ; for that would defeat his own pretensions. The charge is, 


654 


Novver 


Virry. 





SUPREME COURT OF LOUISIANA. 


that although the purchases were made in her name, yet Courcelle was in 
the purchaser. The object of the syndic is, not to defeat the purchases, butt) 
make them enure to the benefit of the insolvent estate ; and, to succeed in this 
object, it is necessary to make out title in the name of Courcelle, who has himself 
already failed in that attempt. 

It is not necessary that we should decide whether such an action might be 
maintained by Courcelle ; for the judgment rendered against him is res judicata 
as to himself, and to his creditors, whose rights are -precisely the same. The 
case, however, might be different in actions in revocation or “ en déclaration de 
simulation,” for there the creditors litigate adversely to the debtor and simulated 
or fraudulent obligee. 

In an action to annul a simulated sale, the creditor would enjoy privileges de. 
nied to the debtor,—such, for instance, as that of introducing parol evidence ; and 
the former might maintain his action, whilst the policy of the law would deny 
an action to the latter. C. C. 2236; 19 La. 409, Delahoussaye v. Davis. 

But in a suit to make out title for the debtor, it is evident that the creditor 
could not claim the benefit of such a discrimination. C. C. 2255. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 


Tromas R. Hus. v. Wittram A. Hanney & Co. et al. 


The trausfer of a draft, in order to be binding as regards third persons, must be made by delivery of 
such draft to the transferree, and notice, to the debtor, of the transfer. 

The sale of personal property is void as to creditors, unless possession is given before they acquire 
rights on the same ; and if personal property be transferred by contract, but not delivered, itis 
liable in the hands of the obligor, to seizure and attachment in behalf of his creditors. This rule 
of law extends to the sale of a promissory note or bill of exchange. 

Where the holder of a draft, having placed it in the hands of an agent for collection, transferred the 
receipt of such agent toa third person, and after such third person had notified the agent of the 
transfer, but before the delivery of the draft, or notice of transfer had been given to the debtor, 
the creditors of the holder brought a suit by attachment against the agents, and by process of 
garnishment caused the draft to be seized—Held: That the attachment must be maintained and 
the rights of the creditors, to an amount sufficient to satisfy their claim against the transferror, 
recognized as against the transferree. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Bonford, Singleton & Clack, for plaintiff. G. L. Bright, for Hanney & Co. 
appellants. Emerson & Huntington, for C. Yale, Jr. & Co. 

Lanp, J. The purpose of this suit is to determine the adverse claims of the 
plaintiff and the defendants, W. A. Hanney & Co., to the proceeds of a draft in 
the hands of W. L. Allen & Co. 

The facts of the case are these: H. H. Beck a resident of the State of Texas, 
and a member of the firm of J. Cherry & Co. domiciled out of this State, placed 
in the hands of W. L. Allen & Co. for collection a draft for the sum of eight 
hundred and fifty dollars, payabie to the order of Beck, and drawn by Andrew's 
& Co. on H. M. Summers & Co. of this city. After leaving the draft with Allen 
é& Co. for collection, Beck returned to the State of Texas, and there transferred 
to the plaintiff, Thomas R. Hill, the receipt for the draft, which he had taken from 
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his agents in this city. Thereupon the plaintiff gave notice to Allen & Co. by 
letter, of the transfer of the draft, and that he was the owner and holder of the 
game. After the date of the transfer to the plaintiff, the defendants W. A. Han- 
ney & Co. instituted suit by attachment against J. Cherry & Co. and by process 
of garnishment caused the draft to be seized or attached in the hands of W. L. 
Allen & Co. Since the commencement of the attachment suit, the draft has been 
collected by the garnishees, and the question to be determined upon the forego- 
ing statement of facts, is whether the plaintiff is entitled to the proceeds by vir- 
tue of the transfer above mentioned, or whether the defendants are entitled to 
the same, or an amount thereof sufficient to satisfy their debt against J. Cherry 
& Co. of which firm Beck the payee of the draft is a member. 

It is to be noted that W. L. Allen & Co. were the agents of Beck for the col- 
lection of the draft, and that their possession was Beck's possession, and that the 
draft was attached in the hands of the garnishees, before its delivery to the plain- 
tiff, the transferree, and before any notice of the transfer had been given to An- 
drews & Co. the debtors of the draft. The want of delivery to. the transferee, 
and the want of notice of transfer to the debtors of the draft, are fatal to 
the plaintift’s pretentions. In the transfer of debts, rights or claims to a 
third person, the delivery takes place between the transferror and the transferree 
by the giving of the title, that is by delivering to him the evidence of the debt. 
But as regards third persons the delivery of the title is insufficient to invest the 
transferree with possession, and thereby perfect his right to the debt. ‘The trans- 
ferree is only possessed, as it regards third persons, after notice has been given to 
the debtor of the transfer having taken place. C. ©. Arts. 2612, 2613, 2457. 

The law declares that the sale of personal property is void as to creditors, un- 
less possession is given before they acquire rights on the same, and expressly 
declares, that if personal property be transferred by contract, but not delivered, 
it is liable, in the hands of the obligor, to seizure and attachment in behalf of his 
creditors. C. C. Arts. 1917, 2243. This rule of law governing the sale of per- 
sonal effects has been held to extend to the sale of a promissory note not trans- 
ferred by endorsement and delivery in the usual mercantile mode, but by a col- 
lateral agreement, as was done in this case. See Lassiter v. Russy, 14 An. 699. 
No distinction can be made between the sale of a promissory note and a bill of 
exchange, and as the draft in question was attached before its delivery to the 
plaintiff and notice to the debtor, the attachment of W. A. Hanney & Co. must 
be maintained, and their right to an amount of the proceeds, sufficient to satisfy 
their debt against J. Cherry & Co., recognized as against the plaintiff. It does 
not appear from the record before us, that W. A. Hanney & Co. have as yet ob- 
tained judgment against J. Cherry & Co., and we can only order that the pro- 
ceeds of the draft remain in the hands of W. L. Allen & Co., garnishees, subject 
to the decree that may be rendered in said suit. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed ; and it is now ordered, adjudged and decreed, that 
W. L. Allen & Co., garnishees in the suit of W.A. Hanney & Co. v. J. Cherry 
€ Co., retain the proceeds of the draft attached, subject to the decree that may 
be rendered in said suit. It is further decreed, that the plaintiff and appellee pay 
the costs of this appeal. 





Haney. 
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Epwarp M. Quirk v. Jonn Haskixs & Co. 


A party to a suit, interrogated on facts and articles, may state, in addition to such matters as are in 
tended to be elicited by the interrogatories, any other matters, by way of defence, provided they 
are closely allied to those facts sought to be drawn from the party by the interrogatories. 

An employer is the sole judge of the competency of those whom he chooses to employ ; and so long as 
the employee is on trial, the employer has the right to determine for himself whether he possesses 
the proper qualifications and habits for his business. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
J. Q. Bradford and Foute & Clinch, for plaintiff and appellant. Hays & 
Adams, for defendants. 

Merrick, C. J. This suit is to recover a salary of $1000 per annum, alleged 
to be due the plaintiff, who, having been engaged by the defendants as a shipping 
clerk at their cotton press, was discharged before the expiration of the second 
month. 

In order to prove the contract, the plaintiff propounded interrogatories to the 
defendant, G. W. Parker. 

The answers to the interrogatories, and much testimony on the competency of 
the plaintiff to perform the duties of shipping clerk, make the present case, which 
has been decided by the lower court in favor of the defendants. 

The interrogatories propounded are the following, viz : 

“Are you not a member of the firm of John Haskins & Co.? Did you not en- 
gage the plaintiff, E. M. Quirk, to serve you in the capacity set forth in the 
original petition, at a salary of one thousand dollars per annum? Under said 
contract, at what time did said plaintiff enter into the employ of said defendants? 
Was it not on or about the Ist of October, 1858, or thereabouts? Was not the 
agreement between you, that he should stay one month on probation? How long 
did he remain until discharged by you? Was it not until December 3, 1858?” 

To these questions Parker answered : 

“T am a member of the firm of John Haskins & Co., defendants herein. Asa 
member of said firm, I engaged the plaintiff, E. M. Quirk, to serve as a shipping 
clerk in the Factor’s cotton press. The understanding and agreement with the 
said Quirk was, that if he, upon trial, gave satisfaction, he was to be engaged for 
one year, or until the end of our business year, say until the 1st of September 
next thereafter, at a salary of one thousand dollars per year.” 

“ Under said contract and agreement, the plaintiff entered into the employment 
of defendants, on or about the Ist day of October, 1858.” 

“It was agreed that he, plaintiff, should stay one month on probation, and be- 
fore the termination of the month of his probation, he was found to be utterly 
disqualified for the position for which he was employed, and was so informed 
repeatedly by affiant. Plaintiff requested to be allowed to remain longer, that he 
might try and become qualified for the position, and agreed that if he did not 
qualify himself, he would leave whenever desired to do so. At his own solicita- 
tion, plaintiff continued with defendants, but was very soon found utterly incom- 
petent to attend to the duties of shipping clerk, and another person was employed 
to take his place. Plaintiff continued with defendants after his place had been 
supplied, until about the 1st of December, 1858, when he was informed that he 
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was not able to attend to their business, that they had no further use for his ser- 
yices, and that he would be settled with by calling on their clerk, which he did, 
and was settled with.” 

We see no objection to the answers to the interrogatories, Those matters 
stated by way of defence are closely allied to the matters sought to be drawn 
from the defendant by the interrogatories. 

An attempt has been made to invalidate the answers, by showing, by witnesses, 
that the plaintiff was competent as a clerk. 

The view, however, which we take of the case, renders it unnecessary to con- 
sider this evidence ; for the defendant was not under an obligation to employ the 
plaintiff because other people deemed him competent. Parker and his partners 
were the sole judges of the competency of those whom they chose to employ ; and 
so long as the plaintiff was on trial, the defendants had the right to determine for 
themselves whether he possessed the proper qualifications and habits for their 
business. 

The answers to the interrogatories show that the plaintiff never was absolutely 
engaged for the year ; and as there is no adverse proof in regard to the contract, 
the case is with the defendants. 

Judgment affirmed. 


OP Lee ee eee eee 


A. & F. Remy v. Menicrpauity No. Two, Crry or New Or.eans. 


The city of New Orleans has by law the administration of the batture, and had, until the passage of the 
Act of 1853, the exclusive right of determining when and to what extent the riparian proprietors 
might occupy the batture or alluvion, within the limits of the corporation. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Durant & Hornor and G. LeGardeur, for plaintiff and appellant. J. J. Mi- 
chel, for defendant. 

Bucuanan, J. Plaintiffs having recovered of defendant, by judgment of this 
court rendered in June, 1857, reported in 11th An. 148, a portion of ground on 
the batture in front of the city, instituted in March, 1858, the present suit, for 
interest of the estimated value of said portion of land from 1820 to 1856, as fruits, 
on the ground that the city was a possessor in bad faith of this land during all 
that time. The evidence shows, that during nearly all the time mentioned, the 
land in question was a part of the public landing or bank of the river not en- 
closed nor appropriated to any private use. It is recognized by many decisions, 
that the city has by law the administration of the batture, and (until the Act of 
1853) the exclusive right of determining when and to what extent the riparian 
proprietor might occupy the batture or alluvion, within the limits of the corpora- 
tion. The position, that the occupation of the batture by the city was a posses- 
sion in bad faith, is untenable. The very judgment of this court in 11th Annual, 
under which plaintiffs claim, reserves the right of the city to the administration 
of the batture. . 

Judgment affirmed, with costs. 
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E. Bovis v. W. J. Maywnarp. 


In a redhibitory action, where the judgment of the District Court awarded the plaintiff the price he had 
paid for the thing affected with the redhibitory vice, but did not rescind the sale, and the defendant 
appealed—Held : That the plaintiff, the appellee, could not throw upon the defendant the costs of the 
appeal by a prayer to amend the judgment by rescinding the sale, even if the judgment be modified 
in no other respect. 

The fact, that the purchaser of a slave allowed bim to hire his own time, and even permitted him to 
sleep away from home, is not a forfeiture of the action of redhibition on account of the vice of run. 
ning away. The question is, was the slave at the time of the sale in the habit of running away, and 
not, has he acquired the habit since ? 

Where the vendor of a slave was aware at the time of the sale, that he was in the habit of running 
away, and did not communicate the same to the vendee—Held: That the latter was not bound for 
the use of more than ordinary care in guarding the slave against running away, and that he wag 
entitled to reimbursement for the expenses incurred in recapturing the slave. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
P L. Castera, for plaintiff. J. W. Dirrhammer, for defendant and appellant. 

Merrick, C. J. This is an action of redhibition to rescind the sale of a slave. 
on account of the vice of running away. 

The defendant bought the slave without warranty, and sold him with full war- 
ranty to the plaintiff. 

The habit of running away is sufficiently proved ; but it is shown, that at the 
time the slave absconded, he was permitted to hire his own time, and was not 
required even to sleep at the residence or place of business of his owner. 

The plaintiff did not tender the slave to the vendor; but, in a conversation 
between the plaintiff and defendant, the former informed the latter that he wished 
to cancel the sale, and be reimbursed the amount he had paid ; and the defendant 
replied that he was ready to pay him when the negro was produced, but he was 
not willing to do so until then, as the negro might have been drowned or killed. 
Defendant also in his answer consents to rescind the sale, provided the slave be 
returned to him. 

The judgment of the lower court awarded the plaintiff the price he had paid 
and certain expenses, but did not rescind the sale. 

Defendant appeals. 

In this court, the appellee has prayed the court to amend the judgment by 
rescinding the sale of the slave. We are of the opinion, that the appellee cannot 
throw upon the appellant the costs of the appeal, by such prayer for an amend- 
ment in favor of his adversary, even if the judgment be modified in no other 
respect. He might have rendered this justice to the appellant by a written 
abandonment of the slave, or release in favor of the defendant, previous to the 
appeal. 

We are not prepared to say that the mere hiring of his time to the slave, or 
even permitting him to sleep away from the residence of his owner in this city, is 
a forfeiture of the action of redhibition. The question is, was the slave at the 
time of the sale in the habit of running away, and not, has he acquired the habit 
since? . 

The slave was present at the trial, and defendant’s objections to the payment 
of the price are removed. 

The defendant, as already said, was aware that the slave was in the habit of 
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running away. This knowledge was not communicated to the plaintiff. The de- 
fendant, therefore, has no reason to complain that the plaintiff did not use more 
than ordinary care in guarding against facilities of running away, and we see no 
sufficient reason to release him from the expenses incurred in the recapturing of 
the slave. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed ; and we do now order, adjudge and decree, that 
said sale of said negro John be rescinded, and said slave be restored to the defen- 
dant ; and it is further ordered, adjudged and decreed, that the plaintiff do recover 
and have judgment against the defendant for the price paid for said slave, viz, 
said sum of seven hundred dollars, and legal interest thereon from the judicial de- 
mand, and these further sums, viz : $6 50 costs of the act of sale, $6 for adver- 
tising said slave as a runaway, and $25 paid for lodging him in jail. And it is 
farther ordered, that the defendant pay the costs of the lower court, and the 
plaintiff the costs of the appeal. 


~~ eee eee eee ees ee 


Joon WHEELER v JoserpH Mamuor & Co. 


No appeal lies from an order of the District Judge granting a new trial before his judgment has be 
come final, such an order is within the discretion of the District Judge, is interlocutory, and does 
not work an irreparable injury. 


PPEAL from Sixth District Court of New Orleans, Howell, J. 
Hyams, Labatt & Jonas for plaintiff. Race & Foster, for defendants and ap- 
pellants. 

Lanp, J. On the trial of this case in the lower court, the Judge rendered a 
judgment of non-suzt on the motion of plaintiff’s counsel. Within three judi- 
cial days thereafter, and before the judgment of non-suzt had been signed by the 
Judge, the plaintiff’s counsel took a rule on the defendants to show cause why a 
new trial should not be granted. The rule was made absolute. and the defen- 
dants have appealed from the order of the Judge, granting the new trial. 

The plaintiff’s counsel have filed a motion to dismiss the appeal on the grounds 
that no appeal lies from an order granting a new trial—that such an order is 
within the discretion of the District Judge, is interlocutory, and does not work 
an irreparable injary. These grounds are well taken, and are sufficient to dis- 
miss the appeal. In the cases of Gilbert et al. v. Nephler & Boyle, 15 L. 59, and 
of Noland & Morancy v. Bemiss, 14 An. 49, relied on by appellant’s counsel the 
judgment had become final, and the lower court was without jurisdiction, at the 
time that the respective orders were granted therein. These cases therefore can- 
not be invoked as authority in the case now before us for the purpose of main- 
taining the appeal. For the reason stated, it is ordered, adjudged and decreed, 
that the appeal taken in this case be dismissed at the costs of appellant, and that 
this cause be remanded to the lower court for further proceedings according to 
law. 
















SUPREME COURT OF LOUISIANA. 


Srate, on relation of Rurnerrorp, v. Tarp Justice or THE Peace op 
New Or.eans. 


The Act of 1855, “‘ relative to landlords and tenants,’’ gives jurisdiction of the actions therein spectied 
to Justices of the Peace, whenever the monthly rent of the premises leased does not exceed one 
hundred dollars. 

Where two parties entered into an agreement by which one of them leased to the other a certain lot 
of ground, upon which were two houses, at a rent of one hundred and twenty-five dollars per month, 
and, upon the death of the lessor, the two houses becoming the property of two distinct Persons, 
one of them sought to eject the lessee by suit before a Justice of the Peace—Held : That such a lease 
could not be divided for the purpose of giving jurisdiction to the Justice’s Court. 


PPEAL from the Third District Court of New Orleans, Duvigneaud, J. 
Mott & Fraser, for plaintiff and appellant. Martin Blache, for defendant. 

Bucuanan, J. Edmund Freret leased to Oliver B. Chapin a lot of ground in 
Baronne Street, in this city, on which were two houses, for one year, commencing 
the lst of October, 1858, at the rent of fifteen hundred dollars, payable in month- 
ly installments of one hundred and twenty-five dollars each. And it was stipu- 
lated in the act of lease, that “in case the leased property should not be sold, at 
the expiration of the term of the lease, the lessee should have the privilege of 
holding the said premises for a further term of two years, on the same condi- 
tions.” Chapin transferred his rights under this lease to one Maynard in Febru- 
ary, 1859. Relator is in the rights of Maynard. 

The lessor having died, a partition of the leased proper was made among his 
heirs by licitation ; and the same was adjudicated in two parcels, viz : one of the 
houses to George A. Freret for the sum of $6,700, and the other to J. Poindexter 
for $8,100. It was expressed in the proces-verbal of adjudication, that the pur- 
chasers should divide the rent accruing under the aforementioned lease between 
themselves pro rata. 

George A. Freret, one of these purchasers, instituted proceedings in ejectment 
of the tenant from the house which he (Freret) had purchased, before a Justice of 
the Peace, under the Act of 1855, No. 284, on the 3d October, 1859. The tenant 
pleaded as an exception to said action, that the Justice of the Peace was without 
jurisdiction ratione materia. 

The exception was overruled, and the defendant thereupon pleaded the general 
issue. 

The Justice gave judgment, decreeing that defendant deliver possession of the 
premises to plaintiff. 

The tenant has sued out a writ of prohibition from the Third District Court 
of New Orleans, to prevent the execution of the judgment of the Justice of the 
Peace. 

The Act of 1855, No. 284, “ relative to landlords and tenants,” gives jurisdic 
tion of the actions therein specified to Justices of the Peace, whenever the month- 
ly rent of the premises leased does not exceed one hundred dollars. 

It is contended on the part of the appellee, that by the division of the rent un- 
der the licitation, the appellee, George A. Freret, only receives fifty-six dollars 
and sixty cents a month rent from appellant, being the proportion which the 
price of adjudication to appellee bears to the whole amount of sale of the premises 
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Jeased. But we think that the lease cannot thus be divided for the purpose of 
giving jurisdiction of the action of ejectment to the Justice of the Peace. Tamp Jcence. 
The amount of monthly rent paid is found in the contract of lease, upon which 
' that action is based. ‘That amount is one hundred and twenty-five dollars a 
month. The premises leased comprise, it is true, two distinct tenements adjoin- 
ing each other, and which have become the property of two distinct persons. 
But the right of occupation of the tenant extends to both these tenements alike, 
and cannot be divided without his consent. We must suppose that he had some 
reason for leasing both these tenements together : it is possible that one of them 
would have been valueless to him without the other. 
It appears to us that the Justice’s Court was without jurisdiction of the sub- 
ject-matter. 
It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; and that the cause be remanded with directions to the court below 
to grant the prohibition, as prayed for, at costs of George A. Freret in both 
courts. 








Succession or H. A. RENNEBERG. 


Where the principal matter in dispute is the title to property shown by affidavit to be worth over $300, 
an appeal will lie to the Supreme Court, although the money demand and judgment in the case be 
for a less sum than $300. 

The validity of a title claimed adversely to a succession administered by a curator cannot be inquired 
into in the form of a rule taken by the curator against such adverse claimant, to show cause 
why a sale of the property provoked by the curator should not be confirmed ; a direct actionis * 
necessary. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 

G. P. McPheeters, for plaintiff in rule. C. E. Schmidt, for Handlin, defen- 
dant and appellant. G. L. Bright, for Gernon, appellant. W. H. Hunt, for 
Sheriff. 

On motion to dismiss the appeal : 

Merrick, ©. J. There is a motion in this case to dismiss the appeal. The 
case was commenced by a rule taken on the Sheriff to pay over to the curator 
$200, the proceeds of a lot sold by the Sheriff to Michael Gernon. Gernon, in 
answer to the rule, demands the return of the money, on the ground that the lot 
had been previously sold to Handlin. Handlin also excepts to the rule, and for 
answer sets up title in himself, alleging that he had bought the lot at a Consta- 
ble’s sale. Handlin annexes an affidavit stating the property to be over three 
hundred dollars in value, and both Gernon and Handlin appeal from a judgment 
making the rule absolute against them. 

The judgment on the rule has the effect of the thing adjudged against Handlin’s 
right to the property. And it is shown by the affidavit, (which is admissible in 
this court,) that the property is worth over $300. The appeal of Handlin is, - 
therefore, well taken. 

But if Handlin recovers, he takes from Gernon the same property, worth the 
same sum. The principal matter in dispute, viz, the title to the property, is, 
therefore, within the jurisdiction of this court, and it would seem that the appeal 
should bring up the whole case with all its issues and incidents, otherwise the 
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be driven to an action in warranty. 13 An. 592. : 

At all events, as the principal matter in dispute is before us, it will be time to 
consider what decree shall be rendered when the case shal! have been argued og 
its merits. 

It is ordered, that the rule be discharged. 

Lanp, J., absent. 

On the merits : ; 

Durret, J. The curator of the succession of H. A. Renneberg took, on the 
16th of February, 1860, a rule on the Sheriff of the parish of Orleans, to show 
cause why he should not pay to the curator the price of a lot of ground, $200, 
sold by him as depending on the said succession. 

The rule was enlarged on the 24th of February, by making W. H. Handlin and 
Michael Gernon parties to the same. 

Gernon answered, stating that he had, at the succession sale, become the pur- 
chaser of the property in question, but that Handlin had a prior title to the same 
property, and therefore, he asks that the $200 paid by him to the Sheriff be re 
turned to him, unless his title be declared to be superior to the one claimed by 
Handlin. ; 

Handlin also appeared, and excepted, on the grounds: Ist, that the allegations 
of the rule are too vague and indefinite ; 2d, that he cannot be proceeded against 
in this summary way ; and he adds, that should the foregoing exceptions be over- 
ruled, then, reserving the same, he claims title to the property by a prior Consta- 
ble’s sale, made to pay the taxes due by H. A. Renneberg ; he re-asserts his excep- 
tions, by averring “ that the validity of his said title cannot be inquired into in 
the present form of proceedings, and that the plaintiff in rule must resort toa 


* direct action.” 


It appears from the minutes, that the rule taken on the 24th of February 
against Handlin and Gernon came up for trial on the 29th of the same month, 
and was taken under advisement ; and that, on the 9th of March following, the 
rule taken on the 16th of February against the Sheriff was made absolute, and 
the Sheriff ordered to pay over to the curator the $200, at the costs of the defen- 
dants. 

Handlin and Gernon appealed. 

It is in evidence for the purposes of this appeal, that the lot of ground in con- 
troversy is worth more than $300. 

The transcript before us is properly certified, yet it does not appear that any 
evidence was introduced by either party, and we are, consequently, at a loss to 
comprehend how it can be asserted, without any evidence to that effect, that the 
appellants having joined on the trial of the rule on its merits, without requiring 
the prior action of the court on the exceptions, that they are precluded from now 
urging the same. Non constat that the rule taken on the 24th of February was 
tried and submitted on its merits ; the reverse would be naturally inferred, as the 
same was, in fact, submitted on the pleadings. 

In our opinion, the District Judge should not only have made the a of the 
16th of February absolute as to the Sheriff, (the other parties having no interest 
in the distribution of that fund,) but should also have sustained the exceptions of 
Handlin, and dismissed Gernon. 

It is, therefore, ordered, adjudged and decreed, that the rule made by the lower 
court on the 24th February, 1860, enlarging the prior rule of the 16th February, 
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1960, be discharged as to the appellants, at the costs of the succession of H. A. Secmmpenee 


Renneberg, in both courts; and that the rights of the appellants, if any, remain 
unaffected by the judgment of the lower court, which, as to them, is hereby re- 


versed. 
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Exam Bowman v. McEtroy & Braprorp. 


The right to intervene by way of third opposition is a privilege granted by law which the court cannot 
refuse when the right is legally exercised. 

Where a judgment has been rendered, declaring the sale made by a debtor of his property to be simu- 
lated, the record and judgment will be received as full and conclusive proof of simulation. 

In an opposition by a third party, to regulate the effect of a seizure in what relates to himself, he is 
bound to assert all his pretensions at the same time ; and the judgment of the court in such pro- 
ceeding, determining the rights of the creditors growing out of the seizure, cannot afterwards be 
disturbed on a new claim set up by such third opponent. 

Where one of the parties to a suit has more means of knowledge concerning a matter to be proved 
than the other, the onus is on him, 


PPEAL from the District Court of the Parish of Tensas, Farrar, J. 
Julius Aroni, for opponents and appellants. F. H. Farrar, and G. S. Saw- 
yer, for defendant. 

Durret, J. On the 18th of December, 1855, James R. Bisland, sold to one 
James M. Motlow, fifty eight slaves, who then constituted the whole property of 
the vendor; and the said Motlow conveyed those slaves to one Elam Bowman, 
on the 27th of March, 1856. 

The above sales and conveyances were, at the suit of certain mortgage credi- 
tors of James R. Bisland, declared, by a judgment of this court, reported in 14 
An. p. 587 et seq., to be simulated, null, void and without effect, as to said 
mortgage creditors, whose claims were recognized in the judgment. This judg- 
ment also ordered the seizure and sale of said slaves, and fixed the rank of the 
creditors. The third opponents, D. S. & T. A. Bisland, pleaded all the above 
matters and proceedings, made all the parties to the original suit, as also the 
Sheriff, defendants herein, and asked to be, contradictorily with them, recognized 
as mortgage creditors of James R. Bisland on fourteen of the above slaves, and to 
share in the proceeds of their sale. 

‘The claims of these third opponents are resisted on various grounds, some of 
which relate to the form of action, and others to the substance, or nature of the 
debt. 

The judgment of the lower court was one of non-suit, and the appellees ask 
for an absolute judgment against the third opponents. 

We think in the first place that one, at least, of the opponents, 7. A. Bisland, 
had a right to intervene as he did, by way of third opposition: it isa privilege 
granted by law and which cannot be refused when legally exercised. ©. P. 395 
@ 401; Manuel Vidal v. The Ocean Insurance Company, 5 R. 68; Nancy B. 
Fulton v. Joel C. Fulton, 7 R. 73. 

The third opponents do not, and could not, after the final judgment of this 
court, pretend to disturb the rank assigned to the creditors by that judgment, 
their ranks, as between them, is finally determined. The case is however very 
different with regard to the other third opponent, D. S. Bisland, for we see that 
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he was a party to the first proceedings ; he was therefore bound to assert all his ‘a 
pretentions at the same time, and besides he is excluded, in express terms, by the 
Article C. P. 395. 

We think in the next place, that when there is a solemn judgment, declaring a 
transfer simulated, that the property thus fictitiously conveyed, remains, to all 
intents and proposes, the common pledge of the defrauded creditors; and there. 
fore our courts will not impose on such creditors, the trouble, expense, and delay 
of a formal action en déclaration de simulation, but will when, as in this case, all 
the parties in interest are brought in court, and when such matters are pleaded, 
receive, as full and conclusive proof of simulation, the record and judgment de. 
creeing the nullity, or non-existence, of the sale. 

It appears that on the 12th day of March, 1853, James R. Bisland, D. 8, Bis. 
land and Thomas A. Bisland, gave to Curry & Person, a special mortgage on 
certain landed property and slaves in Louisiana to secure the payment of twelve 
thousand dollars, “ for money advanced and to be advanced, supplies furnished and 
to be furnished, and acceptances made and to be made,” during the current year 
or in a reasonable period thereafter. On the same day, the said James R. Bisland 
gave to the said D. S. & T. A. Bisland, a mortgage on his Languedoc planta- 
tion, in the State of Mississippi and fifteen slaves, to secure them against any , 
liability under the above mortgage granted as aforesaid to Curry & Person. 

On the 4th of January, 1854, the said James R. Bisland sold to the said D. §, 
Bisland, his Languedoc plantation for ten thousand dollars cash. 

A consent judgment was rendered on the 29th of December, 1855, by the Vice 
Chancery Court of the State of Mississippi, ordering the said James R. Bisland 
to pay to the said D. S. & T. A. Bisland, as a full indemnity under the above mort- 
gage acts, $5044 82, with 8 per cent. interest from 27th December, 1855, and 
costs, and ordering the sale of the fifteen slaves mortgaged as aforesaid to satisfy 
the judgment. 

The third opponents rest their claim on the above judgment. These opponents 
were, under the pleadings, bound to show, by other evidence than the admissions 
of James R. Bisland, the reality of their claim; this requisite would have been 
enjoined had such a judgment been rendered by one of our State courts, and we 
see no good reason to give more credence to a foreign judgment. It was within 
the power of the opponents to adduce proof, by the testimony of Curry & Per- 
son and the production of receipts &c., and as they had more means of know- 
ledge, the onus was on them. Union Bank of Louisiana v. Marin, 3 An. 34; 
Serapurn v. Lacroix, 1 L. 379, 8 L. 197; Adams v. His creditors, 14 L. 455; 
Greenleaf on evidence, Vol. 1, 379. 

When we add to the above reasons, the facts that it is not stated that the pro- 
perty mortgaged to Curry & Person has been exhausted on their mortgage, that 
one of the opponents acquired the Languedoc plantation for cash, and that he did 
not assert his claim when he well knew that other parties were endeavoring to 
enforce their mortgages on those very slaves, we feel no hesitancy in holding that 
the third opponents are entitled to no share in the proceeds of the sale of the 
above mentioned slaves, and our judgment will therefore be in accordance with 
the prayer of the appellees. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the District 
Court be reversed, and that ours be against the third opponents, Douglass 8. 
Bisland and Thomas A. Bisland, rejecting their demand at their costs in both 


courts. 
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Wuuasx Scarvoroven v. Joseph Stinson and Mavuyse. Wuire, Jr. 


A special mortgage, with the pact denon alienando, granted on a plantation does not preclude the 
mortgagor from employing an overseer. 

In case of a forced alienation of a plantation, the overseer is not bound to pursue his privilege on 
the proceeds of the sale in the hands of the Sheriff. No sale can destroy the privilege which the 
law creates in favor of overseers, as long as the crop hangs by the roots, or the proceeds, when 
gathered are not beyond the reach of the overseer. 

In case of a forced alienation of a plantation with the crop in the ground, the overseer has not a pri- 
vilege on such crop, for his whole year’s salary, but simply for the proportion of the year elapsed 
at the date of such sale. 

Article 2720 C. C. accords to the laborer the whole salary contracted for, when he is discharged by his 
employer without sufficient cause, before the expiration of his time of service ; but this is, as to the 
unexpired time, by way of penalty or damages. The privilege granted by Article 3184 is for a spe- 
cific object, in the words of the Article, for ‘‘ the appointment of salaries of the overseer for the 
year last past, and so much as is due of the current year.’’ 


PPEAL from the District Court of the Parish of Plaquemine, Foulhouze, J, 
J. M. Bonner, for plaintiff and appellant. G. LeGardeur, for defendants. 
Durret, J. This cause presents three points for our solution. 
lst. Whether a special mortgage, with the pact de non alienando, granted on 
a large sugar estate, precludes the mortgagor from employing an overseer, as such 
a contract might give rise to the exercise of the superior privilege granted by 
the Code, Article 3184, 31. 

2nd. Whether, in case of a forced alienation of the plantation the overseer is 
bound to pursue his privilege on the proceeds of the sale in the hands of the 
Sheriff. 

3rd. Whether, in case of a forced alienation of the plantation with the crop 
in the ground, the overseer has a privilege on such crop, for his whole year’s 
salary, or simply for the proportion of the year elapsed at the date of such 
sale. 

We answer the two first points negatively. The employment of overseers on 
large estates, is a necessary expense on which, in many cases, depends the pro- 
ductiveness of such estate; and no sale can destroy the privilege which the law 
creates in favor of overseers, as long as the crop hangs by the roots, or the pro- 
ceeds, when gathered, are not beyond the reach of the overseer. 

The Article 2720, it is true, accords to the laborer the whole salary contracted 
for, when he is discharged by his employer without sufficient cause, before the ex- 
piration of his time of service, but this is, as to the unexpired time, by way of 
penalty or damages. The privilege granted by the Article 3184, 21, is for a spe- 
cific object, and in the words of the Article for “the appointment of salaries of 
the overseer, for the year last past and so much as is due of the current year.” 

The question therefore which suggests itself is: what was the salary earned by 
the plaintiff, and secured by privilege on the crop in the ground, when the plan- 
tation was forcibly taken from his employer and sold by executory process to J. 
Y. De Egaiia, the vendor of the defendant, White, Jr.? The District Judge has, 
by computation of time, fixed the sum at $458 34, and we are satisfjed that he 
has awarded to the plaintiff the whole amount of his privilege. 

Judgment affirmed, with costs. 
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Vircinta Harrer v. Apert Pierce. 


Where the evidence shows that an act of sale was intended as an act of donation, and it is clothed with 
the formalities required by law for the validity of donations inter vivos, effect will be given to it agg 
donation. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
Mott & Fraser, for plaintiff. T. J. & 4. G. Semmes, for defendant and ap. 
pellant. 

Lanp, J. The plaintiff, the natural tutrix of Sidney Prieur Harper, a minor, 
instituted this suit for the recovery of a slave, which had been sold to said minor, 
by notarial act passed on the 19th of June, 1849. 

It appears that David Kinney, the vendor of the minor, afterwards, to-wit, on 
the 9th of May, 1850, sold the same slave to Thos. J. Frisby, by act under pri- 
vate signature, for the price of six hundred dollars; and that in June, 1853, 
Frisby sold the slave to the defendant for the price of one thousand dollars, 
That judgment was rendered in favor of the plaintiff for the slave, but on appeal 
by the defendant to this court, the judgment was reversed and the cause remanded 
for a new trial, with instructions to the Judge to receive testimony to prove that 
the price of the sale from David Kinney to the minor, Sidney Prieur Harper, was 
not in fact paid. See 13 An., p. 341. 

The case is again before this court, on the appeal of the defendant from a judg- 
ment in favor of the plaintiff for the recovery of the slave. The testimony to 
prove that no price was paid by the minor in the sale to him, was introduced by 
the defendant on the second trial of the case in the court below ; but this testi- 
mony is a two-edged sword, for whilst it proves that no price was paid, it e 
tablishes that the act of sale itself was intended by David Kinney, as an act of 
donation of the slave to the minor. 

The sale, considered as a donation, is clothed with the formalities required by 
law for the validity of donations infer vivos; it was passed before a Notary 
Public and two witnesses, and was accepted by the father of the minor. The 
law declares, that a donation duly accepted is perfect by the mere consent of the 
parties; and the property of the objects given is transferred to the donee, with 
out the necessity of any other delivery. C. C. Art. 1537. 

The plaintiff is entitled to the benefit of the testimony which the defendant 
offered, showing the real nature of the transfer of the slave to the minor. As the 
transfer divested David Kinney of title, he had none to convey to Thos. J. Frisby, 
under whom Albert Pierce, the defendant, claims to be the owner of the slave. 
Sémére v. Sémere, 12 An. 681. 

This view of the case renders it unnecessary to consider the bill of exceptions 
taken by the defendant to the introduction of testimony by the plaintiff on the 
second trial of the case in the court below. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 
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E. D. Warre v. Crry or New Or.eans. 


The City Surveyor is without authority to make a contract for city work, which will be binding on the 
city, without pursuing the formalities required by law. But, if in the specification of a proposed 
contract, submitted to public adjudication by publications in the newspapers, something has been 
inadvertently omitted which was absolutely necessary to the useful and proper completion of the 
work, the Surveyor’s duty would be to require the contractor to perform such unecessary incident of 
a good job, before delivering a certificate. 

A party should not suffer by an omission from the specifications of a contract, when those specifica- 
tions were drawn up by the opposite contracting party. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
J. J. Lugenbihl, for plaintiff and appellant. J. J. Michel, for defendant. 

Bucnanan, J. Plaintiff contracted with the defendant to make brick side- 
walks, faced with curbstones and wooden gutters, in a certain district of the city, 
for the price of one dollar and fifty cents the running foot. 

The following are extracts from the contract : 

« Hewed and dressed curbstones shall line the sidewalks, of North River blue 
stones, level, dressed on the top to answer the slope of the sides, from three to six 
feet long, and 18 to 20 inches deep. They must be well set in good joints, and 
in a workmanlike manner, and to end with apertures, where desired, for draining 
lots, by means of gutters passing through the curbstones,” &c. 

“The brick pavements of the sidewalks shall be laid with lake bricks of the 
best quality, laid in herring bone, on a bed of lake sand, or other sand of equally 
good quality, &c.” 

“The said party of the second part hereby binds and obligates himself to fur- 
nish all the necessary materials for, and completely finish the sidewalks, to the en- 
tire satisfaction of the City Surveyor, and in strict accordance with the following 
specifications.” 

The lots being, in many places, lower than the sidewalks, narrow wooden gut- 
ters, running across the sidewalk, are used, to drain the lots into the street. 

The specifications of this contract do not, in terms, require the contractor to 
furnish these draining gutters, although there is, as above seen, a provision made 
for apertures in the curbstones, to correspond with the draining gutters. When 
the work came to be executed, a dispute arose between the contractor and the 
City Surveyor ; the latter refusing to accept and certify the work, unless the 
wooden draining gutters were furnished by the contractor, as he insisted that 
they were a part of the contract. 

Examined as a witness, the Surveyor testifies that the draining gutters were 
absolutely necessary, and that it had been the practice of former contractors to 
make them without being particularly specified ; that since this difficulty, he has 
taken the precaution to have them specified in similar contracts. Mr. Pilié also 
testifies, that he told plaintiff, that if this should be decided to be extra work, he 
(plaintiff) might reserve his recourse against the city. With this reservation, 
plaintiff made the draining gutters, as he was required to do by the Surveyor, to 
the number of 281; for which he now claims, by this suit, compensation, at the 
rate of three dollars per gutter, as extra work. 

This claim is resisted, on the ground urged in argument by the City Attorney, 
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that the reservation of the claim was a modification of the contract by the Qj 
Surveyor, which he had no right to make, and which is contrary to the Act of 
1850, to the City Charter (1856), and to two decisions of this court, Foz y. Slog 
and Fox v. New Orleans, 10 An., p. 11, and 12 An., p. 154. 

The statutes and decisions quoted sanction the principle, that all contracts for 
city work must be adjudged at public auction to the lowest bidder, after publica. 
tions made in the newspapers. That course appears to have been followed jn 
the present instance. It admits of no controversy, that the Surveyor is without 
legal authority to make a contract, without pursuing those formalities, which 
would be binding on the city. But, if in the specifications of a proposed contract 
submitted to public adjudication by publication in the newspapers, something 
has been inadvertently omitted, which was absolutely necessary to the useful and 
proper completion of the work, the Surveyor would seem to have done his duty 
in requiring the contractor to perform such necessary incident of a good job, be 
fore delivering a certificate. We do not find that the Surveyor has done any. 
thing more in the present instance. He has not undertaken to promise plaintiff 
any compensation in the name of the city, over and above the contract price of 
one dollar and a-half the running foot of pavement, for making the draining gut- 
ters in question. On the other hand, the plaintiff has executed the work under - 
protest, which left the question of extra compensation open. The words which 
we have italicised in the extracts from the contract, copied above, show that the 
Surveyor was the proper person to whom such protest should have been ad- 
dressed ; for it was upon his certificate that the city treasury was to make all 
disbursements under this contract. 

The questions to be decided are, then: Ist, was the work in question neces- 
sary, and was it extra work? 2d, should the plaintiff lose by its omission from 
the specifications, when those specifications were drawn up by the opposite con- 
tracting party ? , 

The first of these questions we answer in the affirmative; the second, in the 
negative. 

The price charged for the draining gutters is proved to be reasonable. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed; and that plaintiff recover of defendant eight hundred and forty- 
three dollars, with legal interest from judicial demand, and costs in both courts. 


ee eee —~ 


Sauvet S. Ricute et al. v. Josepn H. Bass. 


Where a paper was offered in evidence, purporting to contain a dispatch received at a telegraph office, 
and no proof was made that it was in the handwriting of any person employed in the telegraph 
office at the time the dispatch purported to have been received, and no other proof of its authen- 
ticity was given—Held : That it was inadmissible as evidence. 

Where a contract is entered into by one assuming to act as agent of another, without having been 
authorized to make the contract, such pretended agent is by law responsible personally in the pre- 
cise terms of the contract. 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
C. Roselius and W. H. Hunt, for plaintiff. J. Magne and B. S. Tappan, 
for defendant and appellant. 
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Merrick, C. J. This suit is brought against the defendant to recover the 
sum of $3000, the penalty stipulated in a charter party. The defendant having 
signed the charter-party as agent, is now sought to be held personally responsible 
for want of authority in those he represented as principals. In the instrument he 
calls them James Abercrombie & others. 

The testimony shows, that there was a firm at the time of the contract (Sep- 
tember, 1855,) residing at Pensacola, Florida, of the name of Raiford & Aber- 
crombie, composed of James Abercrombie, Sr., James Abercrombie, Jr., John G. Aber- 
crombie, and P. H. Raiford. 

Two of these partners testify that they did not authorize the contract, and that 
they repudiated the same as soon as they were advised of it. It has been made 
a question by the appellee, whether the plaintiff has sufficiently shown a want of 
authority by this proof, and it is contended that the other partners ought to have 
been called as witnesses ; for, non constat, he says, that the other partners may 
not have given the authority. Conceding that the burden of proof is upon the 
plaintiff to show a want of authority in the agent, with whom he has contracted 
as such, we think it is sufficiently shown that there was no authority by the tes- 
timony of two of the members of the firm, who were testifying with reference to 
the charter-party, which purported to be executed on their behalf. 

It is next contended by the defendant, that he has shown affirmatively, by the 
proof which he has adduced, authority to make the contract. 

It seems that, shortly before this contract was entered into, James Abercrombie, 
Sr., sent from the’ telegraph office in Columbus, Ga., to the defendant, in Phila- 
delphia, a dispatch composed of more than fifty words. What were the contents 
of the dispatch was not shown by the operators at Columbus, (although it is 
made probable it had reference to the chartering of vessels,) and it was proved 
that files of the office at that period were destroyed. With this introductory 
proof the defendant offered a paper purporting to contain a dispatch received at 
the Telegraph Office in Philadelphia, from Columbus, Ga., from Abercrombie, Sr., 
authorizing a contract, but on less favorable terms to the plaintiffs than the con- 
tract entered into by Bass. No proof was made that the paper produced was in 
the handwriting of any person employed in the Philadelphia office at the time it 
purports to have been received, neither is its authenticity established in any 
other manner. 

Plaintiffs excepted to the paper, on the ground that there was no proof of its 
genuineness or authenticity. The exception was well taken, and the instrument 
ought to have been excluded. At least, the paper should have been shown to 
have been in the handwriting of some person employed in the Philadelphia Tele- 
graph Office at that time. 

The proof being rejected, the next question raised is, whether the damages 
stipulated can be recovered of the agent. He contends that he is, if at all, only 
responsible for actual damages. The actual damages proved amount to a sum as 
large as the damages claimed as a penalty. 

On the other side, it is contended in substance, that this estimate, which the 
supposed agent had formed on behalf of his pretended principals, as to the 
damages, will furnish a safe rule as to himself, who is obliged by law to occupy 
their place. 

Our law on the subject is in these words : 

“The mandatary is responsible to those with whom he contracts, only when he 
has bound himself personally, or when he has exceeded his authority, without hav- 
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ing exhibited his powers.” ©. C. 2982. We add, much more then is he boung 
where he has no powers. 

So Article 2979 : “The attorney cannot go beyond the limits of his procurg. 
tion ; whatever he does in exceeding his power is null and void with regard to 
the principal, unless ratified by the latter, and the attorney alone is bound in his 
individual capacity.” 

So also Art. 2593 : “ The adjudication can only be made to a bidder present, 
or properly represented. The person who bids in the name of another, without 
sufficient authority to bind him, is considered as having bought on his own ag. 
count, and is answerable for all the consequences of the adjudication. See algo 
Story on Agency, sec. 264; 6 La. 720. 

Under our law, therefore, the pretended agent is, it seems, responsible in the 
precise terms of the contract. But if the law of Pennsylvania and Florida be 
different from our own on this subject, still the proof will warrant judgment to 
the amount of the penalty stipulated. See 2 Parsons on Contracts, 433 et seq. 

It is, therefore, ordered, adjudged and decreed by the court, that the judgment 
of the lower court be avoided and reversed ; and it is now ordered, adjudged and 
decreed, that the plaintiffs do have and recover judgment against the defendant, 
in the sum of three thousand dollars, with five per cent. interest thereon from the 
judicial demand, and that the defendant pay the costs of both courts. 


Winow A. Rvuntman, Administratrix, v. Wa. Swira anp Wire. 


Evidence is inadmissible to establish payment or compensation of a debt, unless specially set upasa 
defence to the action. 


PPEAL from the District Court of the Parish of Jefferson, Burthe, J. 
J.C. David, for plaintiff. R. King Cutler and R. Beauvais, Jr., for defen- 
dants and appellants. 

Voorutes, J. The plaintiff, as administratrix of the succession of her son, 
Andrew Ruhlman deceased, claims of the defendants, husband and wife, the sum of 

709 00, for money due the deceased, and the value of certain movables, of 
which the petition charges the defendants to have illegally taken possession. 

The defendants plead the general denial, averring that upon a fair settlement 
of accounts, they are the creditors of the deceased, and they reserve their right 
of recourse for the surplus in a separate action. 

Mrs. Smith averred, besides, that she was a married woman, not separated 
from her hasband, and that, consequently, she could not be made responsible in 
the present action. 

Judgment was rendered in favor of the plaintiff against Wm. Smith, for the 
sum of $350, the court dismissing the demand as regards Mrs. Smith. 

Wm. Smith appealed ; and, in this court, the plaintiff filed an answer, praying 
for judgment for the whole amount of her demand. 

The record contains a bill of exceptions, taken by the plaintiff to a ruling of 
the District Judge. The defendant offered to prove that a sum of $100 had 


~ been placed by him in the hands of the deceased, and that the latter had not ac 
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counted for it. The objection to the reception of this evidence, was that com- 
tion or payment, had not been pleaded. oom 

This objection was well taken: this matter is not set up in defence, either as a 

payment or by way of compensation. 
That portion of the evidence being disregarded, the result, however, is the 

same; for on the facts, as regards the merits of the present controversy, we think 

the judgment below is correct. 
It is, therefore, ordered and decreed, that the judgment of the District Court, 

be affirmed with costs. 


~e e eeeeeeeeeee 


J. W. Carrot et al. v. S. A. Gavarrk. 


One partner can interrupt prescription as to all the other partners who are bound in solido, even after 
the dissolution of the partnership. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 

Singleton & Clack, for plaintiffs. G. LeGardeur, for defendant and appel- 
lant. 

Durret, J. The commercial firm of Buchanan, Carroll & Co., composed of 
Henry Buchanan, for seven-sixteenths, Joseph W. Carroll for seven-sixteenths, and 
Jaseph Hoy for two-sixteenths, (the two last named being the plaintiffs herein,) 
accepted a draft, or bill of exchange, drawn on the 15th ef March, 1851, by 
Crutcher & McRaven, in favor of James Saunders, for $2,991 48, payable at eight 
months. The plaintiffs were sued on said bill of exchange, by Saunders, who 
obtained, on the 6th of May, 1857, judgment in solido against the present plain- 
tiffs, for the amount of said bill, with legal interest from judicial demand. 

The plaintiffs having satisfied said judgment, amounting, in principal, interest 
and costs, to $3,207 40, instituted the present action to recover the seven-six- 
teenths thereof, say $1,403 23, from the defendant, who has succeeded to the 
entire estate of her deceased husband, Henry Buchanan, as heir of their only 
child. 

The defence is, that the draft was prescribed when suit was instituted thereon, 
by Jame; Saunders ; and the defendant’s counsel contends in his brief : 

Ist. That an individual partner cannot, after the dissolution of a commercial 
partnership, make any acknowledgement binding on the other partners, even 
when the object may be to suspend prescription not yet acquired. 

2d. That the acknowledgment made by the plaintiffs was conditional, and not 
binding, as the same was refused. 

3d. That the plaintiffs, in the suit instituted against them by Saunders, having, 
in answer to interrogatories propounded to them, sworn “ that the draft has been 
extinguished since the maturity thereof,” such answer amounts to a judicial con- 
fession which is conclusive herein against them. 

; The bill of exchange was, on its face, prescribed, when James Saunders com- 
menced his action against the present plaintiffs. 

I. It is now well settled, that any one partner can interrapt prescription as to 
all the other partners who are bound in solido, even after the dissolution of the 
partnership. Davis v. Houren et al., 6 Rob. 256; Parker et al., Ex’s, v. Moore 
et al., 2 An. 1017. 
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II. On the 10th of October, 1856, J. W. Carroll, for Buchanan, Carroll & Co., 
wrote to A. Glenn, as the agent of James Saunders, “ that in regard to the second 
acceptance for $2,991 48, (meaning the one above described,) due 15-18 Novem. 
ber, 1851, I beg to say that, if presented before the 18th November, 1856, wil] 
be paid by said firm in full.” And on the same day they further wrote : « Jy 
regard to the interest on the acceptances which Dr. Saunders claims to own, we 
beg leave to say, that as our firm has been ready to pay them at any moment 
since due, we cannot think of paying interest.” ; 

It is difficult to imagine a more absolute acknowledgment of a debt and 
promise to pay. The subsequent acts of the plaintiffs, from which a forced con- 
dition is sought to be inferred, cannot affect an acknowledgment and promise go 
plain and unqualified. 

III. The plaintiffs, in their answer to the petition of James Saunders, pleaded 
the prescription of five years; and they, no doubt, had in view such prescription, 
when they declared on oath that the draft had been extinguished. And, if not- 
withstanding their plea of prescription and oath, they uevertheless were con- 
demned to pay the debt, we do not see how the defendant, (who, it is in evidence, 
has shared the very amount placed by the drawers of the bill of exchange in the 
hands of the acceptors to meet its payment.) can escape the payment of her just. 
proportion of the debt, without at least averring and proving that the plaintiffs 
had good grounds of defence which they neglected to urge. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 


D. Grascock v. Cuartes C. Brinees. 


In an action for damages for a malicious prosecution, where the evidence shows that the defendant 
acted from motives of private interest and without probable cause to support the prosecution, his 
action under the advice of counsel will not exempt him from liability. 


PPEAL from the Sixth District Court of New Orleans, Howell. J. 
A Hunton & Miller, for plaintiff. A. Philips and Bonford, Singleton & Clack, 
for defendant and appellant. 

Lanp, J. This is an action to recover damages for a malicious prosecution. 
‘he plaintiff was in possession and command as master, of the steamboat Bayou 
Belle, by virtue of a contract made with one of the part-owners who was himself, 
at the time, in command of the boat. The defendant for the purpose of obtain- 
ing possession of the boat, caused the plaintiff to be arrested, on the pretext that 
he had violated the Act of 1858 relative to the protection of crews and owners 
of steamboats. It is very evident that the only object of the defendant, was to 
to obtain possession of the boat, and that he acted without probable cause in the 
matter of the arrest. Under such circumstances, the advice of counsel, as con- 
tended, will not exempt the defendant from liability for damages to the plaintiff, 
who has been aggrieved by his act. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be affirmed with costs. 
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Rosert Fivxer v. Benasan Dovenry. 


A plat of survey made by a deputy surveyor under the Spanish Government, with his certificate that 
the survey was made by himself agreeably to the order of the Surveyor General of the two Floridas, 
is not evidence of a complete Spanish grant, but only of an inchoate grant within the discretion of 
Congress after the acquisition of title by the United States, and subject to be entirely rejected. 

Sach an incomplete grant is inferior to a title derived from the Government of the United States by 
virtue of a legislative act of confirmation. 

Until the patent issues, an inchoate grant remains within the discretion of the grantor. 

When there is a conflict between the certificate of confirmation by the United States of an inchoate 
Spanish grant and the orders of survey, the Act of confirmation must prevail and determine the 
nature and extent of the rights of the original claimant. 


PPEAL from the District Court of the Parish of East Feliciana, Haralson, J., 
A presiding. Muse & Hardee, for plaintiff and appellant. J. B. & J.J. Smith 
and W. J. Kernan, for defendant. 

Lanp, J. This is a petitory action, in which the plaintiff claims to be the 
owner of one thousand acres of land, more or less, situated in the angle or fork 
formed by the confluence, or junction of the Amite River and Beaver Creek, in the 
Parish of East Feliciana. 

The plaintiff alleges that the land in controversy had been granted or donated 
by the Spanish Government to one Alexander Bookter, and had been separated 
from the public domain, by a survey under Spanish authority, prior to the ac- 
quisition of title by the United States Government, and that after the treaty of 
cession, the claim of Bookter was confirmed by an Act of Congress, and that he 
plaintiff acquired title to the land in dispute, by purchase from Bookter, the ori- 
ginal claimant. He further alleges that the defendant claiming to be the owner 
of some two hundred acres of the said tract of land, had entered upon the same, 
and committed acts of trespass to his damage, at least, of three hundred and fifty 
dollars. 

The defendant in answer to the plaintiff's petition, pleads the general denial, 
the prescription of ten, twenty and thirty years, and avers title in himself from 
the General Government, by virtue of a confirmation to one Coonrod Andrews, 
and of a conveyance from him. 

The only evidence offered by the plaintiff to establish the alleged Spanish 
grant or donation consists of a plat of survey by a deputy surveyor under the 
Spanish Government, who certified that the survey was made by himself on the 
19th of February, 1799, agreeably to the order of the Surveyor General of the 
two Floridas, and that the land surveyed is justly represented in the plat of 
survey. 

The land claimed by the plaintiff is embraced within the boundaries of this 
Spanish survey, as shown by the plat; and if the plaintiff be entitled as he con- 
tends'to all the land embraced within the survey, which is some two thousand acres, 
then he has a right to recover in this suit, and the judgment of the lower court, 
which is against his pretentions, must be reversed. 

In order to make out a legal title to all the land within the lines of Spanish 
survey, the plaintiff was bound to show a perfect grant derived from the Spanish 
Government before the acquisition of title by the United States; or the plaintiff 
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was bound to show a confirmation by Act of Congress, which gave to Booktep 
the whole of said land. 

As we have said, the only evidence of a Spanish grant offered by the plaintiff 
was the plat of survey above mentioned ; and if it be conceded that this plat ig 
evidence of a prior order of survey, still the survey, in pursuance of the order, 
would not be evidence of a complete Spanish grant, but only of an inchoate 
grant within the discretion of Congress after the acquisition of title by the 
United States, as it had been before within the discretion of the Spanish Goverp. 
ment, and as such subject to be entirely rejected. 

In the case of Pontalba v. Copland, 3 An. 88; this court said: The Supreme 
Court of Louisiana were of opinion that the title passed under an inchoate grant, 
The Supreme Court of the United States hold that it remained in the sovereign 
until a complete grant issued ; and it is undeniable that the legislation of Cop. 
gress, assumes that construction. We cannot differ from that high tribunal on 
questions involving the alienation of the public domain, and the interpretation of 
treaties and Acts of Congress. And afterwards in the cases of Lobdell v. Clark, 
4 An. 99, and of Pervis v. Harmanson, ibid 422, in which the evidence of the 
plaintiff's title or grant consisted of an order of survey, and a survey in pur. 
suance of the order, this court acted upon the doctrine announced in the case of 
Pontalba v. Copland, and held that the evidence only established an incomplete 
grant, which was inferior to a title derived from the General Government, by vir. 
tue of a Legislative Act of confirmation. And in the case of Lobdell v. Clark, 
the court proceeded to say: It is further alleged that the right of the defendant 
to the land is secured by the treaty of cession, and could not have been taken 
away by an Act of Congress. This argument takes for granted that the title 
passed from the sovereign under an order of survey, even when there was no ac- 
tual settlement and cultivation. But it has been settled by the highest judicial 
authority that such was not the effect of inchoate grants; that until the patent 
issued they remained within the discretion of the grantor; and that they were 
not changed in their character by the treaty by which Louisiana was acquired, 
that this treaty imposed upon the Government of the United States only a poli-° 





’ tical obligation to perfect them, and that this obligation, sacred as it may be, 


cannot be enforced by any action of the judicial department of the Govern- 
ment. 

It is clear upon the doctrine of these cases, that the plat of survey was only 
evidence of an inchoate grant, and did not pass the legal title to the whole or 
any part of the land embraced within the survey. The claim of Bookter was, 
however, confirmed by the Act of Congress of the 3rd March, 1819, and it re- 
mains to be considered whether this act of confirmation passed the title to all 
the land within the survey, that is to say, to some two thousand acres, or only to 
one thousand acres of the same. 

In support of his claim to all the land in the survey, the plaintiff offered in evi- 
dence a certificate of confirmation signed by the Register and Receiver of the 
Land Office, in pursuance of the 12th Section of the said Act of Congress of the 
3rd of March, 1819, and also two orders of survey, the first issued by the Regis- 
ter and Receiver of the Land Office at St. Helena of date the 29th September, 
1823, and the second order issued by the Register and Receiver of the Land Office 
at Greensburg of date the 12th of April, 1848. 

The certificate of confirmation declares simply that the one thousand acres of 
land confirmed to Bookter, is claimed under the Spanish survey made on the 19th 
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of February, 1799. The two orders of survey directed the old lines of the 
Spanish survey to be re-established as the boundaries of the Bookter claim, which 
would, of course, if legal and executed, give to the plaintiff all the land within 
the original survey, including the land now in dispute. 

This certificate of confirmation, and these orders of survey, considered as evi- 
dence of title, are inferior and subordinate to the act of confirmation, and so far 
as there is any conflict between them, the act of confirmation must prevail, and 
determine the nature and extent of the rights of the original claimant. The 
plaintiff’s right tested by this rule, cannot extend to any greater quantity of land 
jn the Spanish survey, than one thousand acres, because the act of confirmation, 
which was the only legal title of Bookter, to any part of the land, limited his claim 
to that quantity in pursuance of the report of the commissioner who recom- 
mended it to Congress for confirmation. And besides, his claim was reported as 
one of those founded on an order of survey, without “cultivation and inhabita- 
tion,” and the Act itself declares that such claims are confirmed as donations, and 
shall not embrace, in favor of any one person more than one thousand two hun- 
dred and eighty acres of land. So that, under the act of confirmation, the claim 
of Bookter could not, under any circumstances, have covered the two thousand 
acres of land contained in the Spanish survey, and the plaintiff ’s claim, by assign- 
ment from him, can have no greater extent than was given to it, by the report of 
the commissioner, and the act of confirmation. 

Neither of the two orders of survey offered in evidence by the plaintiff was 
ever executed, but the claim has been surveyed in pursuance of the act of con- 
firmation, and does not include any of the land in contestation in this suit. The 
plaintiff, consequently, has failed to show any title to the locus in quo, and the 
judgment of the lower court must be affirmed. 

For the reasons assigned, it is ordered, adjudged and decreed, that the judgment 
be affirmed with costs. 

Merrick, ©. J., having been consulted on the title in controversy, recused 
himself. 





Tuos. Moore v. R. M. Hopkins. 


Neither party to a contract can maintain an action for damages for its violation, without showing a 
readiness and ability to comply with his own engagements under the contract. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Singleton & Clack, for plaintiff. Clarke & Bayne, for defendant and appel- 
lant. : 

Voorntes, J. The present controversy grows out of a contract to carry 
freight,—a thousand bales of cotton,—at the rate of five dollars per bale, from 
the port of Rolland, Texas, to the city of New Orleans. 

The plaintiff, who commanded a steamboat, obligated himself to take the cot- 
ton on board of his boat, and, should the waters not permit, to construct two 
barges for that purpose. It was also agreed that, should the cotton be carried 
on the barges, insurance should be effected, as if the same were carried on steam- 
boat. 
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The plaintiff contends, that there was an active violation of this contract on 
the part of the defendant, and that, in consequence, the latter is bound absolutely 
for the amount stipulated for freight. 

The answer sets up a reconventional demand for damages, averring that the 
contract was broken by the plaintiff. So far as this party is concerned, it is eyj. 
dent that he cannot recover, unless he shows that, on his part, he has 
with all his engagements as lay within his power. But this he has not done; for 
he could not procure insurance upon the freight to the extent stipulated. The 
insurance company would not insure, except for two-thirds of the risk, and the 
owner to be his own insurer for one-third ; and, besides, the company limited to 
four hundred in all the number of bales to be carried on each barge. The plain- 
tiff was not in readiness in two particulars : first, as regards the question of ip. 
surance, and secondly, as regards the quantity of cotton to be carried ; his action 
must, therefore, fail. 

The defendant, on the other hand, did not suffer any damages resulting from 
the inability of the plaintiff to comply strictly with the terms of the contract, 
He shipped his cotton by the first opportunity of which he could avail himself, 
and even stated that Captain Moore should not thereby be a loser, for he (defen. 
dant) would provide him with other cotton. 

It is, therefore, ordered, that the judgment of the District Court be avoided 
and reversed ; and that the plaintiff’s demand, and the defendant’s claim in recon- 
vention be rejected, the plaintiff paying costs in both courts. 
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A. E. Carter v. T. H. McManvs et al. 


Where the object of a sale of succession property is the payment of debts, citation to the heir, and the 
advice of a family meeting are not required by law. 

Personal citation to the heirs is necessary to render the judgment homologating an administrator’s 
final account binding as between the heirs and the administrator ; but as between the heirs and 
creditors of the succession, it has been held that the homologation is binding without personal cita- 
tion or notice, when the notice has been given as required by Art. 1057 of the Civil Code. 

The law makes no distinction between the beneficiary heir who is a creditor (although he be the 
administrator,) and the other creditors ; and the judgment homologating an administrator’s account, 
when the administrator is both heir and creditor, is binding on the other heirs, without personal 
citation to them. 

An application made by the executor named in the will, to have the will probated, is not a judicial 
admission which would estop the executor from claiming as his own, property disposed of in the 
will. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
A, M. Dunn and Hardesty & Kernan, for plaintiff and appellant. Benja- 
min, Bradford & Finney, for defendants. 

Lanp, J. Samuel and Sarah McManus had issue of their marriage James, 
Thomas H., and Rebecca McManus. Rebecca intermarried with Albert G. Carter, 
and died, leaving the plaintiff, Albert Eugene Carter, the sole issue of their mar- 
riage. 

James McManus, after making his will, died without issue, in the year 1840. 
His will was declared null and void, and his father was appointed administrator 
of his succession. Samuel McManus proceeded to the settlement of the affairs of 
the succession of his son James, by causing all the property, land, slaves and 
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movables, to be sold ata probate sale, for the payment of debts. Soon after the 
sale of the effects of the succession, Samuel McManus rendered a final account of 
his administration to the Probate Court, and prayed for its homologation after 
, the legal delays. This final account, which showed the succession of James 
. McManus to be insolvent, was homologated by the Judge after the legal adver- 
tisements and delays, and the administrator was discharged, and his bond can- 
ill McManus died in the year 1857, and the plaintiff, who is one of his 
forced heirs, and also one of the legal heirs of James McManus, and who has 
recently attained the age of majority, instituted this suit against the executors of 
Samuel McManus for the twofold purpose, first, of setting aside and annulling the 
judgment of homologation, and of annulling and avoiding the probate sale of the 
jand, slaves and movable effects in the succession of James McManus, and second- 
ly, ot having certain slaves declared the property of the succession of James Mc- 
Manus, which were not included in the inventory by the administrator, but which 
were claimed by him as his own property. 

The defendants, in their answer, plead the general denial, res judicata, and the 
prescription of five, ten and fifteen years. 

The causes alleged for annulling the probate sale are : that the sale itself was 
unnecessary, because the succession was not indebted to any one; that the decree 
ordering the sale was ex parte, without citation or notice to the plaintiff’s tutor, 
who was present in the parish ; and that the sale was made without the previous 
advice of a family meeting, declaring its necessity, and fixing its terms. 

The alleged non-existence of debts due by the succession is not sustained by 

. the evidence, but, on the contrary, is disproved, independently of the decree of 
the court, by the production of the promissory notes of James McManus, which 
were outstanding and not due at the time of his death. The other alleged causes 
are true in point of fact, but they are insufficient in law to avoid the probate sale 
of the property. 

Where a succession is administered with the benefit of inventory, as was that 
of James McManus, the person appointed administrator, whether the heir or any 
other individual, is required to proceed to the sale of the property of the succes- 
sion on the authorization of the Judge, and after advertisement during the time 
and in the manner prescribed by law, for the purpose of a final settlement of its 
affairs. C. C. Arts. 1051, 1055. The law does not require the administrator, 
on his application for an order to sell the property of the succession, to pay debts, 
to cite the beneficiary heir to show cause why the decree of the sale should not 
be granted ; nor does the law require the administrator to cause the convocation 
of a family meeting to deliberate upon the necessity of the sale for the payment 
of debts, and to fix the terms of the same, before he can obtain an order for such 
a purpose from the Judge. When the object of the sale is the payment of debts, 
citation to the heir and the advice of a family meeting are not required by law, 
and the absence of them, consequently, cannot affect or impair the validity of the 
sale. 

The causes alleged for annulling the judgment of homologation are, that it was 
rendered ex parte, without citation to the plaintiff’s tutor; that no debts were 
due by the succession, and that the judgment was a fraud upon the rights of the 
piaintiff, as heir to the estate of James McManus. 

As to the first of these grounds, it appears, that when Samuel McManus filed 
his final account or tableau, he gave the notice required by Article 1057 of the 
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Civil Code, which provides that the Judge, on the demand of the administrator, 
shall order that the creditors and legatees of the succession be notified to show 

cause, if any they have, within ten days, why they should not be paid confo 

with the authorization solicited by the administrator, or according to the tableay 

of distribution by him presented. And that, after the advertisement and expira- 

tion of the legal delay, the Judge, in pursuance of the requirement of Article 

1058 of the Code, homologated the account, and discharged the administrator, 

but without personal citation to the plaintiff, one of the heirs represented by his 

tutor. 

It has been held, that, as between the heir and the executor, or administrator 
of an estate, the homologation of the final account is not binding on the heir, 
without citation or notice ; but it has also been held that, as between the heir and 
creditors of the succession, the homologation of the final account is binding and 
conclusive on the heir, without personal citation or notice. This distinction is not 
made by Articles 1057 and 1058 of the Civil Code under the head “ Of the bene. 
fit of inventory and the delays for deliberating.” But conceding the distinction 
to be well founded, it cannot be made in this case, because the object of this suit 
is to destroy the rights of Samuel McManus, as a creditor of the succession, and 
not to make his executors liable in damages for his mal-administration. Samuel. 
McManus was one of the beneficiary heirs, and as a creditor of the succession of 
James McManus, was placed on a footing of equality with the other creditors, and 
had a right to be paid, as any other creditor, all debts due him by the deceased, 
C. C. 1051. And as the law makes no distinction between the beneficiary heir, 
who is a creditor, (although he may be the administrator,) and the other creditors 
of the succession, the courts can make none, and the judgment of homologation 
must be held as conclusive in favor of Samuel McManus, considered as a creditor, 
as it is in favor of the other creditors of the succession, without personal citation 
to the heir. 

From this view of the case, the plaintiff cannot avoid the judgment of homolo- 
gation as to Samuel McManus, considered as a creditor before the opening of the 
succession, except on the ground of mistake, error or fraud. And this, the plain- 
tiff seeks to do, by charging his grand-father with fraud, and by specially aver- 
ring that the debts recognized, in his favor, by the judgment of homologation, 
were not due from the succession, but were mere fictions or simulations. The 
burden of proof was on the plaintiff to establish these grave charges of fraud 
against his ancestor, in the administration of the succession of James McManus, 
but the evidence which he adduced fails to establish the truth of his allegations. 
On the contrary, the record shows an indebtedness from James to Samuel McMa- 
nus, evidenced by the promissory notes of the former, to the amount of $2,500, 
which was the principal debt against his succession, and recognized by the judg- 
ment of homologation. The other items of indebtedness in favor of Samuel 
McManus consisted in matters of account which the Probate Judge believed to 
be correct, and which the father could legally charge against his son. If there 
were any legal objections to the allowance of these charges, or of the promissory 
notes, as debts against the succession, the plaintiff’s tutor should have filed an 
opposition to the homologation of the account, within the delay prescribed by 
law. And if the plaintiff has been injured by the negligent or bad administration 
of his tutor, he has his recourse against him for indemnity. 

The second purpose of the plaintiff’s suit is to have certain slaves, which were 
not inventoried, declared the property of the succession of James McManus. 
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As stated above, James McManus died, leaving a last will and testament. In 
his will, he disposed of all his property to which his title is not denied, and also 
of the slaves now in controversy. He appointed his father, Samuel McManus, 
and his brother, Thomas H. McManus, his executors, who presented his will to 
the court, and prayed, in their petition, for its probate. The plaintiff, through 
his tutor, was cited to show cause wiy the will should not be probated. His tu- 
tor opposed the application of the executors, and for the causes of nullity alleged 
by him, the will was declared null and void. ‘Thereupon, Samuel McManus ap- 
plied to be appointed administrator of the succession, and, as we have said, was 
accordingly appointed. In causing an inventory of the property to be made, 
Samuel McManus refused to have included in the same seven of the slaves, which 
James McManus had disposed of in his will as a legacy to his brother Thomas, 
and claimed the slaves to be his own property. : 

The plaintiff contends, that the application of the executors of James McManus 
to have his will probated, was a judicial admission of his title to the slaves dis- 
posed of by his will. And that such admission, without further proof of title in 
the succession, is sufficient evidence. to sustain his action against the executors 
individually, for the recovery of the slaves, as the property of the succession of 
James McManus. 

The petition for the probate of the will contains no express averment or decla- 
ration, that the slaves were the property of James McManus, and if any such 
admission can be implied from the mere application to probate the will, it would 
not be of that express and positive character required by Article 2270 of the Civil 
Code, to constitute the judicial confession of the party, by the effect of which he 
is estopped from asserting and proving the contrary. And besides, it has been 
considered by this court, that admissions made by an executor or administrator 
in the course of judicial proceedings, are made for the benefit of the estate repre- 
sented by him, and do not conclude his individual rights by way of estoppel. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be reversed ; and it is now ordered, adjudged and decreed, that there be 
judgment in favor of defendants, with costs in both courts. 

Merrick, C. J., having been of counsel at the rendition of the judgment 
sought to be annulled in this action, declined sitting in this case. 
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Tuomas Pentston v. J. A. Somers. 


An award of arbitrators, when acquiesced in by both parties, has, as to them, the effect of a final 
judgment. 

A direct action of nullity is the only remedy to correct an error in an award of arbitrators once 
acquiesced in by the parties. 

A judgment must be construed with reference to the pleadings, and, when it admits of two construe- 
tions, that one will be adepted which is consonant with the judgment which should have beeu ren- 
dered on the facts and law of the case. 

Where there is a reconventional demand, and both parties to the suit are cast, each must pay the 
costs of his own pleadings. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 


Durant & Hornor, for plaintiff and appellant. C. A. Taylor, for defen- 
dant. 
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Durret, J. On the 1st of January, 1855, the plaintiff and defendant formed 1% 
a partnership to carry on an apothecary and drug store in New Orleans, forg 
term of five years, with the understanding that, in case of any disagreement be. 
tween them, “the matters in dispute” should be referred to arbitrators, whose 
decision shall be final. 

The parties mutually admit that, in consequence of a disagreement between 
them, all the transactions of their partnership were by them submitted to arbitra. 
tors for a settlement, on the 1st of January, 1858 ; that the award was closed on 
the 5th of April, 1858, and concluded as follows : “ and as Mr. Somers is now in 
possession, and has devoted his time wholly to the concern, it shall be optional 
with him to retain the said store, with all its rights, contents and privileges, 
his paying to the said Dr. Peniston the before mentioned sum of $2,165 32, or to 
give up to the said Peniston the store with all the rights, contents and privileges, 
upon receiving from said Peniston the before mentioned sum of $2,519 88, Ip 
either case, all transactions subsequent to the 1st of January, 1858, must be set- 
tled in conformity with the entries on the books of the concern.” 

It is further admitted on both sides, that the defendant did pay to plaintiff the 
amount awarded to him, say $2,165 32. But the plaintiff, conceiving that he 
had, under the last clause of the award, the right to claim his share of the sales 
of the drugs from the 1st of January, to the 5th of April, 1858, instituted this 
action for a final settlement. 

The defendant contends, on his part, that the affairs of the firm were settled by 
the award, and that the partnership was thereby put at an end; he further 
alleges error in the award, to his prejudice, to the amount of $803 63, which he 
pleads in reconvention. 

The District Judge re-opened the whole transactions between the partners, ap- 
pointed auditors, and, on a rule to show cause, rendered judgment in accordance 
with the report of the experts, condemning the plaintiff to pay to the defendant 
the sum of $814 83. 

The plaintiff appealed. 

We will not uote particularly the bills of exceptions taken by the plaintiff, nor 
the various grounds of opposition to the report of the experts. 

The first award having been rendered, and acquiesced in by both parties, had, 
as to them, the effect of a final judgment. C. C. 3077, 3096, 3097 ; Cobb et al. v. 
Parham et al., 4 An. 148; 3 La. 487; C. P. 459, 567. 

And it follows from the above, that the only remedy left to the defendant, if 
any, was by a direct action in nullity. C. P.607 ; Norris v. Fristoe, 3 An. 646. 

Having thus disposed of the reconventional demand of the defendant, out of its 
regular and usual place in point of order, we will now proceed to inquire into the 
right of action of the plaintiff. 

A judgment must be construed with reference to the pleadings, and when it 
admits of two constructions, that one will be adopted which the court should 
have rendered on the facts and law of the case. Trépagnier v. Williams, 4 La, 
100; Rochelle v. Cox, 5 La. 287. 

Now, the question arises, what construction is to be given to the clause “ In 
either ease, all transactions subsequent to the lst of January, 1858, must be set- 
tled in conformity with the entries on the books of the concern?” It cannot 
mean, that an account should be rendered of the sales of the drugs made after the 
lst of January, 1858, nor of the claims of the partnership collected after the Ist 
of January, 1858; for the gross amount of the assets of the partnership, which 
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formed the basis of the award, consisted, in part, of said stock and credits. The 
only sensible and plausible construction would seem to be, to impose on the plain- 
tiff, should the defendant “ retain the said store, with all its rights, contents and 
privileges,” the obligation to account for any portion of the stock, credits, &., 
received by him after the lst of January, 1858, and that a like account should be 
due by the defendant, did the plaintiff retain the store, &c., according to the 
terms of the award. 

The defendant having paid the amount awarded to the plaintiff, became there- 
by the sole owner of all the partnership effects, and the partnership, as between 
the parties, ceased to have any existence. 

It is, therefore, ordered, that the judgment of the District Court be reversed ; 
and it is now further ordered and decreed, that the claims of both parties be 
rejected, the defendant and appellee paying the costs of the appeal, and the plain- 
tiff and appellant those of the lower court. 


Same Case—On a REeE-HEARING. 


Durret, J. Our attention had not been called to the large amount of costs 
incurred in the lower court, and to the fact that those costs had been caused 
principally by the reconventional demand of the defendant. 

And, inasmuch as both parties have been cast, we think that justice requires 
that each party should pay his own costs. See the decree in Carroll v. Harper, 
1] An. 214. 

It is, therefore, ordered and decreed, that our former judgment herein be so far 
amended, as to condemn each party to pay the costs incurred in the lower court 
by his pleadings. 


R. R. Barrow v. Vatery Lanopry. 


The proprietor of the upper estate has no right, in the exercise of the servitude of drain which exists 
in favor of his estate upon the lower, to divert the flow of waters from their natural course, upon 
the ground that it is beneficial to the lower estate : this is a matter which concerns only the pro- 
prietor of such lower estate. If he prefers that the servitude be exercised at a spot more or less 
injurious or beneficial to himself, it is his own look out; and the only question is, how the waters 
naturally flow. 

According to the provisions of Article 656 of the Civil Code, the proprietor of the upper estate is not 
prevented from cultivating his fields and facilitating their drainage on the lower estate ; but the act 
of draining other land than that belonging to his estate, upon the lower estate, is a violation of this 
Article, which declares that ‘‘ The proprietor above can do nothing whereby the natural servitude 
due by the estate below may be rendered more burdensome.”’ 

The proprietor of the lower estate has no right to erect a dam or levee by which to prevent the exer- 
cise of the servitute of drain due the upper estate, although such servitude may have been aggra- 
vated. In such a case, the proper remedy is by injunction. 


PPEAL from the District Court of the Parish of Jefferson, Burthe, J. 
Durant & Hornor and Mills & Leblanc, for plaintiff. Johnson & Denis, for 
defendant and appellant. 
Voorutes, J. The parties are proprietors of adjacent plantations. The land 
of the plaintiff drains naturally over the rear portion (sec. 121) of the defendant's. 
The present controversy has arisen from the fact that the defendant has erected 
86 
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a levee or dam on section 121, which has the effect of interrupting this natural flow 
of the waters. In answer to the petition, the object of which is to have these im. 
pediments removed and damages awarded, the defendant contends that the plain. 
tiff has aggravated the natural servitude : hence a reconventional claim for dam. 
ages, and a demand to have closed the works causing such aggravation. 

It appears that, by a contract entered into between the plaintiff and the muni. 
cipal authorities of the town of Donaldsonville, the former obligated himself to 
receive, by means of a ditch or canal through his lands, the waters running from 
the town ; and that this contract has been carried into execution. It is in proof 
that this body of water, at least from Claiborne Street to the Mississippi river, 
drains naturally in a different direction, that is in a line parallel to the river, 
and that there is a natural outlet across the defendant’s plantation at about ten 
arpents from the front line on the Mississippi, and thence across the plantation 
of the lower proprietor. But the canal or ditch, through which the plaintiff 
drains the town of Donaldsonville runs nearly at right angles with the above men- 
tioned natural drain, and, after leaving the plaintiff’s plantation, at forty arpents 
from the bayeu Lafourche, discharges its waters on section 121 of the defendant's 
plantation. 

In other words, not only do the waters flow naturally from the upper to the. 
lower estate ; but a body of waters is thereto added, which, being left to its 
natural course, would not have found its way to that locality. It is argued 
that this is a benefit to the lower estate, inasmuch as the aggravation of the 
servitude is felt at a low and marshy place; whilst otherwise the waters would 
be thrown upon the arable lands. 

Such may be the case; but this is a matter which concerns only the defen- 


dant. If he prefers that the servitude be exercised at a spot more or less inja- 


rious or beneficial to himself, it is his own look out ; and the only question is how 
the waters naturally flow. Becknel vy. Wendhall, 7 An. 291. 

“It is aservitude due by the estate situated below to receive the waters, which 
run naturally from the estate above, provided the industry of man has not been 
used to create that servitude.” C.C. 656. The plaintiff, under this provision of 
the law, would not be prevented from cultivating his fields and facilitating their 
drainage on the lower estate ; but it is evident that the act of draining the town 
of Donaldsonville, according to the terms of his contract, is a violation of the 
text, which says : “ The proprietor above can do nothing whereby the natural 
servitude due by the estate below may be rendered more burdensome.” Same Ar- 
ticle; Pardessus, Serv., p. 130, 383; ibid, p. 149. 

On the other hand, the defendant has invaded the rights of the plaintiff by the 
dam or levee erected along the back line of the latter’s plantation.” The pro- 
prietor below is not at liberty to raise any dam, or to make any other work, to 
prevent this running of the water.” Same Article; Toullier, III, 2509. 

This cause was submitted to two juries : the first time in the parish of Ascen- 
sion, where the estates are situated, and the second time in the parish of Jefferson, 
where the case had been subsequently removed by a change of venue. The for- 
mer verdict was in favor of the defendant generally ; whilst the latter ordered the 
demolition of the works erected by the defendant, but rejecting the plaintiff's 
claim for damages. 

In our opinion, the levee or dam should be demolished, and the canal back of 
Donaldsonville closed, so as to prevent the waters between Claiborne Street and 
the River from draining through the canal on the plaintiff ’s plantation. 
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With regard to the damages claimed by both parties, it is evident that they 
are entitled to none, as they have reciprocally violated the law in this very 
respect. Besides, no damages are specifically proven; and, under the circum- 
stances, we do not feel disposed to interfere with the finding of both juries who 
sat in this cause. 

We concur with the District Judge, in his charge to the jury, that, notwith- 
standing the fact of the aggravation of the servitude on the upper estate, the 
defendant had not the right to erect a dam or levee. Instead of taking the law 
in his own hands, he should have resorted to the summary remedy by injunc- 





a is, therefore, ordered and decreed, that the judgment of the District Court 
be amended, by adjudging that the plaintiff, Robert R. Barrow, do cause or pro- 
cure his canal or ditch to be closed at Claiborne Street, in the town of Donald- 
sonville, or, if he be unable so to do, that he cause the same to be filled at the 
point where it intersects his plantation back of said town ; that in other respects 
the judgment be affirmed ; and that the plaintiff pay the costs of appeal, and the 
defendant the costs of the District Court. 
Durret. J., recused himself. 


Jonn J. Biarr v. James W, Cots. 


Ifa slave sold with full warranty dies of a disease contracted from exposure while a runaway, the 
vendor will be liable to return the price, on proof that he had requested the vendee not to send the 
slave back, if caught, until at a specified time, when he would either give another one in his place, 
or return the price. 

It is sufficient, in the execution of a commission to take testimony, if the caption and proces-verbal 
show that the witnesses were duly sworn, and where, when and by what authority the commission 
was executed, and it is not necessary that it should appear by whom the deposition was written. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Clarke & Bayne, for plaintiff. Collins & Woolridge, for defendant and ap- 
pellant. 

Durret, J. The plaintiff, a resident of the parish of DeSoto, obtained a judg- 
ment against the defendant, for the return of the price of a slave, with costs and 
expenses. 

The curator of the succession of the defendant, who died during the pendency 
of the suit, appealed. 

The evidence shows that the defendant, who was a negro-trader in New Or- 
leans, sold, on the 22d December, 1857, under full warranty, to the plaintiff, a 
slave who had been imported into this State a month or two prior thereto; that 
the slave proved to be a confirmed runaway; that in July or August follow- 
ing, the plaintiff wrote to the defendant that he was compelled to throw the negro 
back on his hands, as he had run away four or five times; but inasmuch as the 
slave was then at large, he desired to know if he should be sent to him when 
caught ; that the defendant requested the factor of the plaintiff to write to the 
latter, asking him not to send the slave back before the fail, as the fever was then 
raging in New Orleans, and he might lose him, but that he would make it all 
right by giving him another negro, or returning the price ; that the slave was 
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arrested, and a few days after, 8th of November, 1858, he died of a chronie peri | 
tonitis, brought on by exposure when out in the woods as a runaway ; that the 
slave had been well treated, and had received, when sick, medical aid. ! 

The evidence, unless excluded, fully justifies the judgment of the District Judge, 
Raca vy. Slawson, 5 An. 708; Riggin v. Kendig, 12 An, 451; Buie v. Kendig, 
ante 440; C. C. 2510,1906; Bowman v. Ware, 18 La. 597; Smith v. Taylor, 
10 Rob. 133. 

We are therefore required to take notice of two bills of exception taken by the 
defendant. One of them is to the reception of that part of the testimony which 
was introduced to prove a tender, and that the defendant having been regularly 
put zn mora, the slave was at his risk. 

The exception was properly overruled. 

The other exception is to the effect, that it does not appear that the deposi. 
tions taken under commission were written and signed by the witnesses in the 
presence of the magistrate, and that it does not appear who wrote the depositions» 
they not being in the handwriting of the magistrate. 

The caption and proces-verbal show that the witnesses were duly sworn, and 
state where, when, and by what authority the commission was executed. This 
was held to be sufficient in the case of Ferriber v. Latting, 9 An. 169. 

Judgment affirmed, with costs. 


Susan Giravtt v. James E. Zunrz. 


Where a party has expressly recognized the title of another to property, and thus estopped himself 
from questioning the validity of such title, a party holding the same property under him as vendee 
must be held to a recognition of that title, and must show that he has acquired the same, or fail in 
maintaining his right to the property. 

If either the pleadings or evidence show that both parties trace their titles to the same source, neither 
will be permitted to attack the title of their common author. 

A party cannot controvert the title of one under whom he claims. 

In order to prescribe for a slave in five years, by adding the possession of the vendor to that of the 
vendee, it is necessary that the vendor as well as vendee should have held under a just title as 
owner, 


PPEAL from the Sixth District Court of New Orleans, Howell, J. 
J. D. Mayes, for plaintiff. Mott & Fraser, for defendant and appellant. 

Merrick, C. J. “This is a petitory action against Zuntz, the defendant, 
who is in possession of the slave in controversy, claiming title by purchase from 
Wm. G. Kendall, 2d July, 1856. 

“ The plaintiff represents, that in the year 1843, she, through her agent, Wm. 
G. Kendall, purchased at Sheriff’s sale, in the county of Tallahatchie, State of 
Mississippi, in the suit of Walter Hickey v. James A. Girault, her husband, a 
number of slaves, among which wasa woman named Eliza, and her child Joe, the 
slave in controversy in this suit; that she, by virtue of said purchase, became 
vested with the title of the slave Joe. That on or about the 23d October, 1846, 
Wm. G. Kendall obtained possession of her slave, Joe, from her husband, James 
A. Girault, who, at the time, received from said Kendall the sum of $300; and 
that said Kendall immediately removed said slave to New Orleans, or the Bay of 
Biloxi, before she received any intelligence of the transaction : and that she never 
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did consent thereto, or make any contract with said Kendall, or receive, directly 
or otherwise, a cent for her slave. That said Kendall, at the time of receiving Zones. 
said slave from her husband, executed and delivered to him the writing marked 


A, as follows : 





‘ Tallahatchie Co., Miss., 23d Oct., 1846. 

‘T, Wm. G. Kendall, have this day advanced to Mrs. Susan Girault the sum of 
$300, upon a certain negro boy named Joe, five years old, and black complexion, 
and the son of Old Billy, formerly belonging to James A. Girault, which said 
sum of money, if returned at any time, with ten per cent., within five years, the 
said boy is to be delivered to the said Mrs. Susan Girault, or her agent. I also 
bind myself to clothe, feed and pay all doctor’s bills for said boy ; also be respon- 
sible for the said delivery, to the said Mrs. Girault, of said boy.’ 

(Signed) ‘W. G. Kenpat.’ 

« It is contended, that the title of the plaintiff to the slave Joe is shown by the q 
execution in the case of Hickey v. Girault ; and also, that the above recited ins- 
trament made by Wm. G. Kendall, the vendor of defendant, Zuntz, contains ‘an 
admission of the title of plaintiff, three years after said purchase at Sheriff's sale, 
in 1843. 

“The answer denies generally, the allegations of the petition, and specially, 
that defendant owns or possesses any slave that belongs, or ever did belong, to 
plaintiff; but avers, ‘ that if the said plaintiff ever did have title to any slave in 
the possession of defendant, said title was so held by her in fraud of the rights of 
the creditors of her said husband, who was then insolvent; that, by the laws of 
Mississippi, where she and her said husband resided, and where she pretends to 
have acquired the slave Joe, she could not acquire property from her husband, 
either directly or indirectly ; and, that the agency of the said Kendall, if there 
ever was such agency, which is denied, was for the purpose of defeating the pro- 
visions of the law, and to enable her, moreover, to acquire property in contraven- 
tion thereof.’ 

“ And respondent further avers, that any sale or proceeding between James A. 
Girault and W. G. Kendall was legal and valid, and shows that said Girault was 
the real owner of the property sold—the said Girault having always been in pos- 
session of the said slave as owner; that the loan of money set forth was a good 
and legal loan, and should be decreed to be returned, if the said slave Joe should 
be proved to be identical with said agreement, which is, however, denied.” 

The defendant “ pleads prescription ” generally, without designating the par- 
ticular prescription on which he relies. 

Suit was brought in March, 1858. 

The defendant and appellant contends in this court, that the judgment on which 
the execution was issued, under which the slaves of James A. Girault were sold, 
had been extinguished by payment previously, and inusmuch as the plaintiff's 
agent, W. G. Kendall, was aware of the fact, her pretended purchase was fraudu- 
lent and void. But it must be borne in mind, that the money made at said sale 
(as it appears by the return) was applied to other executions, except three dollars 
and fifty cents applied to the costs. 

Again, W. G. Kendall, through whom defendant claims, has recognized plain- 
tiff’s title in the act which he has signed. As W. G. Kendall, therefore, could 
not be permitted to question the plaintiff’s original title, so also his subsequent 
vendee must be held to a recognition of that title, and to show that he has 
acquired the same, or he must fail in his defence to the action ; for it is well set- 
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tled, that if either the pleadings or evidence show that the parties trace thei 
titles to the same source, neither will be permitted to attack the title of their 
common author, and that a party cannot controvert the title of one under 

he claims. Crane v. Marshall, 1 N.S. 577; Verret v. Candolle, 4.N.§, 4gp. 
8 La. 237; Hughes v. Barrow, 4 An. 250; Kemp v. Womack, 1 Rob. 369; Cot. 
ton v. Stacker, 5 An. 677. 

As it respects the question of prescription, it is also clear that W. G. Kendal} 
had not acquired the property by prescription at the time he sold to the defen. 
dant. He could not be considered as holding under a just title as owner, and 
hence, his possession cannot be added to that of the defendant. C. C. 3450, 3451, 
3456. See also 11 Martin 289. 

This case differs from Reynolds v. Batison, 11 An. 729, in this, that the defen. 
dant in the latter case had held as owner, u::der a title translative of property, 
and in good faith, for more than five years previous to the commencement of the 
suit. In the case before us, Kendall's title was not translative of property, and 
he did not, in fact, (as shown by the instrument signed by him,) possess as owner, 
but for another, and the defendant's title and possession were acquired only about 
two years previous to the commencement of the suit. 

The defendant has shown no transfer or subrogation to Kendall's demand for 
$300 and interest, and therefore, he cannot demand a judgment for the same, even 
if it be conceded that the claim ever existed against the plaintiff. 

Judgment affirmed. 
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Evan C. Baxter v. Sisters or Cwariry. 


Under the provisions of the Act of 1855, relative to the Mechanic’s Lien, it is necessary to submit an 
arbitration in writing, and if, in point of fact, there was not a written submission, the award is not 
binding. 

The statute above mentioned requires that the contractor should signify his assent or dissent to the 
owner, within ten days after being notified of the claim of his journeyman, or other person, for work 
performed ; but this isa matter which concerns only the contractor and the owner. A payment 
made to a claimant after the lapse of ten days, and before the contractor has notified his dissent to 
the owner, will be binding as between the two latter, the law presuming assent from the silence ' 
of the parties. This presumption, however, is not absolute, and, at any time before payment, the 
contractor may object to the correctness of a demand. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Durant & Hornor, for plaintiff. Collins & Wooldridge, for defendant and 
appellant. 

Voorntes, J. The plaintiff claims to have furnished materials for a building, 
owned by the defendants, who had contracted with one D. Mulligan for its eree- 
tion. The attested account having been served on the defendants, and these 
parties notified by the contractor not to pay, the matter was submitted to the 
arbitration of two persons, chosen by the plaintiff and the contractor. There 
being a difference of opinion between the arbitrators, an umpire was appointed 
by them. Subsequently an award was rendered in favor of the plaintiff; but 
the contractor’s arbitrator refused to sign the instrument. 

This suit was brought, upon the defendants’ declining to pay the amount of 
the award, on account of the contractor's notification that he had protested 
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against the validity of the award and objected to the payment of the plaintiff ’s 
= matter was submitted to the award of arbitrators under the provisions of 
the third and fourth sections of the Act relative to Mechanics’ lien, 1855, p. 327, 
43,4. The statute provides : “ that whenever any account of labor performed on 
a building erected under a contract as aforesaid, shall be placed in the hands of 
the owner or his authorized agent, it shall be his duty to furnish his contractor 
with a copy of such papers, in order that if there be anv disagreement between 
such contractor and his creditor, they may by amicable adjustment between them- 
selves, or by arbitration, ascertain the true sum due.”...... “That if any such 
contractor shall dispute the claim of his journeyman or other person for work or 
labor performed as aforesaid, and if the matter cannot be adjusted amicably be- 
tween themselves, it shall be submitted, on the agreement of both parties, to the 
arbitrament of three disinterested persons, one to be chosen by each of the par- 
ties, and one by the two thus chosen, and the decision, in writing, of such three 
persons, or any two of them, shall be final and conclusive in the case submit- 
ted.” 

The question then arises, how is this submission to arbitration to be made ? 
« A submission,” says the Code, Art. 3067, “ must be reduced to writing.” The 
power of arbitrators is limited to what is explained in the submission.” Art. 
3071. 

There are no specific provisions to the contrary in the statute. When the law- 
giver referred these matters to amicable compounders or to arbitration, without 
providing for the mode or manner of making the submission, he necessarily had 
in view the existing legislation upon the subject-matter. Any other construction 
would render inoperative the provisions of the statute, upon which the plaintiff 
bases his action. 

The plaintiff ’s claim has not been submitted in writing to arbitrators, and it 
appears that the contractor has brought an action to set aside the award, and has 
notified the defendants of this proceeding. It is said that the reason why the 
matter was not submitted in writing was the refusal of the contractor to sign the 
submission. Be this as it may; in point of fact there was not a written submis- 
sion: consequently the award is not binding. C. C. Arts. 3096, 3097; C. P. 
Arts. 444, 445, 459, 460. It is advisable, however, merely to non-suit the plain- 
tiff, inasmuch as he is now engaged in a litigation with the contractor upon the 
issues involved in this instance. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed, and that the plaintiff’s demand be rejected, as in case of 
non-suit, with costs in both courts. 

Lanp, J, absent. 


Same Case—On a Re-HEARING. 


Voorutes, J. In our former opinion we held that it was necessary to submit 
in writing an arbitration under the provisions of the Act relative to Mechanic’s 
Lien. 

The plaintiff, in his motion for a re-hearing, contends that, under the second 
section of this Act, he is entitled to relief, notwithstanding the nullity of the 
proceedings by arbitrament. He contends that the contractor did not, within 


BAXTER 
v. 
Sisters or Cuar’y 
























































SUPREME COURT OF LOUISIANA. 


ten days after notification, give the defendant written notice of his intention to 
Sisress or Cuar’y dispute the plaintiff’s claim, and, consequently, that this was an assent to the de. 


mand, which the owner cannot now gainsay. 

It appears from the evidence that the contractor, D. Mulligan, even after the 
failure to settle the controversy by arbitrament, notified the defendants not to pay 
the plaintiff’s demand, averring that suit had been instituted for the purpose of 
setting aside this award. We are informed, by the plaintiff’s brief that a judg. 
ment of non-suit has been rendered in that cause; but this fact is not disclosed 
by the record. Be this as it may, the result stands unaffected. The statute re 
quires, it is true, that the contractor should signify his assent or dissent to the 
owner, within ten days after being notified ; but this is a matter which concerns 
only the contractor and the owner. A payment made to the claimant, under 
those circumstances, would be binding as between the two former, the law pre- 
suming assent from the silence of the parties. This presumption, however, is not 
absolute ; and at any time before payment, can the contractor object to the cor. 
rectness of the demand. 

It is, therefore, ordered and decreed, that the judgment of this court remain 
undisturbed. 


Seen ~~ oe ae ae eae rower 


E. T. Parker, Sheriff, v. Unton Insurance Company. 


Where the Sheriff of Orleans, having a steamboat in custody, insured her ‘* against harbor risks in the 
port of New Orleans,’’ and she sank in port—Held : That in an action by the Sheriff to recover the 
amount of insurance, neither of the parties litigant being able to assign the specific cause of the 
disaster, the law will presume the unseaworthiness of the boat, and the burden of proof is on the 
owner to show the contrary 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Hunt & Denegre, for plaintiff. G. Legardeur, for defendant and appel- 
lant. 

Voorutss, J. The steamboat Tennessee Belle being under seizure, the She 
riff of the parish of Orleans had her insured “ against harbor risks in the port of 
New Orleans.” 

The boat sank in port ; and, damages to the amount of $1,966 50 having en- 
sued, the Sheriff instituted this suit against the Insurance Company for the re- 
covery of this claim. 

The defence is that the Tennessee Belle was, at the time, unseaworthy; and 
that the loss is attributable to the carelessness of those having her in charge. 

The evidence shows conclusively that the boat was seaworthy; and that the 
plaintiff and his agents were vigilant in the taking care of this property. The 
accident took place at 2 o’clock—past midnight ; and neither of the parties litis 
gant have been able to assign the specific cause of the disaster. From this state 
of facts the law presumes the unseaworthiness of the vessel,—a presumption 
which it is incumbent on the owner to rebut by proof to the contrary. But this, 
as we have already stated, has been done by the plaintiff. Marcy v. Sun Mutual 
Insurance Company, 11 An. p. 749, and 14 An. p. 264. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be affirmed, with costs. 
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A. W. Watxer v. J. S. Cucutiv. 


The obligation contracted by the vendor, to cause a mortgage resting on the property sold to be erased 
within a specified time, is a condition precedent to the collection of a note given for the price, and it 
js not incumbent on the vendee to put the vendor in default by a formal demand on him to erase 


the mortgage. 

The existence of an incumbrance on property sold, for a less amount than an installment of the price 
which has become due, justifies only the suspension of the payment to the extent of the encum- 
brance, to which extent the injunction should be limited. 

Where previous to the obtaining of an order of seizure and sale for the price secured by mortgage on 
the property sold, the vendee had commenced an action of quanti minoris against the vendor, 
which if successful would absorb the amount of the executory demand—Held : That an injunction 
against the order of seizure and sale should be perpetuated without prejudice to the eventual rights 
of the defendant in injunction. 


PPEAL from the District Court of the Parish of St. Bernard, Foulhouze, J. 
P. A. Ducros, Jr., for plaintiff and appellant. P. Soulé, L. Charvet, Bon- 
ford, Singleton & Clack, and A. Beatty, for defendant 

Bucnanan, J. By notarial act dated 28th September, 1857, Joseph S. Cu- 
cullu sold to Augustus W. Walker a plantation and slaves in the parish of St. 
Bernard, for the sum of $135,000. The price was payable as follows : $25,000 
in cash ; $10,000 in two notes of $5,000 each, payable 31st January, 1858 ; 
$80,000 in six notes of $13,333 35, each payable respectively the 10th Decem- 
ber, 1858, 1859, 1860, 1861, 1862, and 1863 ; $20,000 in the assumption of two 
notes of vendor in favor of and held by Villavaso, due 1st February, 1858, and 
secured by special mortgage on the land sold. Total $135,000. 

There was a certificate of mortgages annexed to the act of sale, showing (in 
addition to the mortgage in favor of Villavaso assumed by the vendee,) a mort- 
gage in favor of the four minor children of vendor, to secure a sum of $1,615 65 
inherited from their grandmother. The vendor declares that this mortgage had 
been released for the share of one of his children, and engages himself to cause the 
whole mortgage to be entirely erased within twelve months from the date of the 
sale. 

On the 9th of April, 1859, a writ of seizure and sale was issued from the Dis- 
trict Court of St. Bernard, on the petition of the vendor, against the vendee, 
alleging that there was then unpaid a balance of $4,366 66 on the installment of 
$13,333 35 which was then matured, being the note payable 10th December, 
1858. This petition for seizure and sale was filed in the name of vendor's wife, 
acting under a power of attorney from her husband, who was alleged to be ab- 
sent from the State. A certified copy of the power of attorney was annexed to 
the petition. 

Walker enjoins the sale of the property seized, on the following grounds : 

ist. That the power of attorney from Cucullu to his wife does not contain a 
grant of authority to prosecute via executiva. 

2. That there is no proof made that Cucullu has caused the mortgage in favor 
of his minor children to be erased, as he bound himself to do. 

3. That the order to the Sheriff should have been, to sell for cash only to the 
extent of what was actually due. 

4th.’That Walker had instituted (previous to the issuing of this writ of seizure 
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and sale,) against Cucullu, in the Fourth District Court of New Orleans, (the 
parish of Cucullu’s domicil,) an action in diminution of the price of sale in the 
sum of eleven thousand dollars for redhibitory vices and maladies of slaves-sold 
and also for misstatement of the ages of the slaves sold; that this action quanti 
minoris is still pending and undetermined, and it cannot be known, uniil said ae. 
tion is decided, how much is really due by Walker to Cucullu. And the said 
action is pleaded by way of exception to the executory proceedings. But, should 
this exception of /s pendens be overruled, then petitioner reserves the right of 
pleading the same matters in defence to the present action. 

I. The ground of want of authority in Mrs. Cucu‘lu to bring the executory 
action, is waived in argument in this court. 

II. It is admitted, in the answer to the petition for injunction, and in argu. 
ment, that Cucullu has not caused the mortgage in favor of his minor children to 
be erased ; that it is still in force as to three out of the four children. But it is 
contended, on behalf of defendant in injunction, that Walker was bound to put 
Cucullu in default, and not having done so, cannot maintain an injunction on this 
ground; or that he can, at most, only enjoin the executory process for the amount 
of the said mortgage of Cucu//u’s children, and not for the whole amount of his 
own debt for the price of the plantation. 

Upon this branch of the case, we are of opinion that the erasure of the mort- 
gage in favor of the minors Cucu//w was a condition precedent to the collection 
of the note of Walker for the installment of the price of the plantation matured 
in December, 1858. The vendor expressly bound himself, as we have seen, to 
have said mortgage entirely erased within twelve months from the date of sale, 
It was not, therefore, incumbent on the vendee to put the vendor in default by » 
formal demand to erase that mortgage. But the existence of an encumbrance of 
about thirteen hundred dollars, which the vendor was bound to have removed, 
did not justify the postponement or suspension of the payment of a balance of 
$4,366 due upon the matured installment of the price of sale. And we should 
limit the injunction accordingly, were this all that the record presented in oppo- 
sition to the enforcement of the payment of the price by the summary proceeding 
which the vendor has chosen to adopt. 

IV. But we find that, on the trial of the injunction, the plaintiff offered in evi- 
dence the record from the Fourth District Court of New Orleans from which it 
appears that Walker instituted his action quanti minoris against Cucullu ina 
court of competent jurisdiction, and that issue was joined in said action by the 
answer of Cucullu, before the institution of the executory action by the latter in 
another court. It may be admitted that Cucul/u was not bound to plead a recon- 
vention in the first suit, and that he might institute a separate action for the 
enforcement of his mortgage in the parish where the land mortgaged was sita- 
ated; but it is nevertheless true, that the action quanti mznoris went to the con- 
sideration of the mortgage note last sued upon, and to the partial rescission of the 
contract upon which that note was based. It is also true, that Walker will be 
entitled to be allowed any diminution of the price of sale which may be decreed 
in the action quanti minoris, in deduction of first installments of the price ma- 
tured. Considering that it is impracticable to determine at this time, and in this 
proceeding, what the amount of such deduction may be; and considering that 
the diminution of price claimed, would much more than absorb the amount of the 
executory demand, we think it just to perpetuate the present injunction, without 

prejudice to the eventual rights of the defendant in injunction. , 
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It is, therefore, adjudged and decreed, that the judgment of the District Court 
be reversed ; that the injunction herein issued be made perpetual. at the cost of 
defendant and appellee in both courts, without prejudice to the eventual rights of 
the defendant in injunction, under the contract mentioned in the petition. 


Lovis Janin v. Mapame De Ponrtarsa. 


A letter considered as the evidence of an obligation, must be construed according to the ordinary rules 
of interpretation prescribed for contracts in general, and its contents determined by the meaning of 
the words in which it is written. 

PPEAL from the Sixth District Court of New Orleans, Howell, J. * 
C. Roselius and W. H. Hunt, for plaintiff. J. Magne and B. S. Tappan, for 
defendant and appellant. 

Lanp, J. The plaintiff, an attorney-at-law, sues to recover a fee of ten thou- 
sand dollars, for professional services rendered by him to the defendant in the 
suit of The Heirs of General Lafayette v. Pontalba et als., in the Circuit Court of 
the United States for the Eastern District of Louisiana, and in the Supreme 
Court at Washington. 

The evidence establishes, that the suit mentioned involved title to a large and 
valuable real estate situate in the rear of the city of New Orleans; that its de- 
fence required an unusual degree of research and labor on the part of counsel ; 
and further, that the suit was decided in favor of the defendant, and that the fee 
claimed by the plaintiff is a reasonable compensation for his professional services 
in that cause. 

The employment of the plaintiff, and the rendition of services by him in defence 
of the suit, are admitted ; but the defendant contends, that the plaintiff had con- 
tracted with her an obligation to defend her rights in that litigation without fee 
or compensation. ‘The evidence of that obligation, it is alleged, is contained in 
a letter which was written by the plaintiff to the defendant, and which is in the 
following words : 

“ Nouvelle-Orléans, le 11 Décembre, 1848. 

“ Madame lu Baronne de Pontalba: 

“Madame : A votre demande, je vais retracer & la hate et bien brievement le 
sujet de la conversation que nous venons d’avoir. 

“Je vous ai dit que votre proces contre Evariste Blanc est sur le point d’étre 
fixé ; que je serai prét a le plaider !e jour ou il sera fixé ; qu’éa moins d’un empé- 
chement que je ne puis pas prévoir, et qu’il n’est pas en mon pouvoir d’écarter, 
(tel que les affaires antérieurement fixées, qui occuperaient le temps désigné pour 
cette cause, ou la maladie du juge Bullard, votre adversaire,) elle sera plaidée le 
jour pour lequel elle sera fixée; que s'il y a appel du jugement de la cour infé- 
rieure, l’appel pourra probablement étre plaidé dans trois mois depuis l’enregis- 
trement du dossier. 

“ Je vous ai dit aussi, que je ne connaissais pas de meilleur titre sur la terre en 
contestation entre vous, Messrs. Moore & Nicolet et Evariste Blanc, que votre 
titre et celui de Messrs. Moore & Nicolet réunis. 

“Vous avez ensuite proposé de faire une transaction avec Messrs. Moore & 
Nicolet, par laquelle vous partageriez également entre vous |q terre en contesta- 
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tion, et qui est la méme terre que ces messieurs ont achetée, en deux morceany 
de la Banque du Canal et d'autres personnes, & la condition expresse que vow 
n’auriez aucuns honoraires d’avocats, ou outres frais quelconques, & payer. Voug 
étes done convenue de signer la transaction preparée par Jules Mossy, notaire 
public, ou d’en signer une semblable. Je m’engage de mon cdté a plaider Je 
proces contre E. Blanc sans compensation pour la part que vous en retirerez, et 
de payer votre part des frais du proces, jusqu’au jugement final. Les frais de 
partage et de vente vous resteront seuls & charge. 

“ Agréez, Madame, l’assurance de ma haute consideration. 

“ Signe, Louis Janty.” 

The words of this letter are clear and explicit, and refer exclusively to the 
lawyer's fees in the suit then pending against E. Blanc, and can by no reasonable 
construction be held to apply to fees in any other case. The letter, considered ag 
the evidence of an obligation, must be construed according to the ordinary rales 
of interpretation prescribed for contracts in general, and its intent determined by 
the clear and explicit words in which it was written. The plaintiff, on his part, 
bound himsélf to prosecute the,suit against E. Blanc, for the defendant, without 
compensation, but for nothing more, so far as fees for his professional services 
were the subject-matter of his undertaking, and the letter must be held to express: 
the full extent of his obligation. 

The fact that the plaintiff received a liberal fee for his services in the suit 
against E. Blanc, is immaterial in this controversy. And the further facts, that 
the plaintiff defended the suits of Copland v. Pontalba, and of Arrowsmith v. 
Durel, for the defendant, without compensation, are also immaterial in this case, 
because in those suits he acted for the defendant in consideration of fees pre- 
viously paid, and in pursuance of a special written agreement to that effect. 

The fee demanded appears to be large, but its reasonableness is well sustained 
by the testimony of gentlemen who stand high in the legal profession, and who 
had peculiar means of knowledge touching the nature of the suit against the de- 
fendant, and the research and labor necessary to its proper defence. 

The judgment of the lower court is in favor of the plaintiff for the amount 
claimed, and must be affirmed. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 


J. H. Massry v. G. W. Hexme. 


A deyolutive appeal was made returnable on the first Monday of November and a rule for an exten- 
tion of time was filed on the 19th of the same month—Held : That where a party takes a devolutive 
appeal, and fails to file the transcript by the return day, if it appears that no fault was imputable to 
him, he is entitled to an extension of time. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
Durant & Hornor, for plaintiff and appellant. H. M. Spofford, and W. H. 
Hunt, for defendant 
Voorutes, J. The plaintiff is, under the circumstances of this case, entitled 
to an extension of time for filing the transcript of appeal. 
He has taken a devolutive appeal from the judgment rendered below in favor 
of the defendant on the Ist day of March last. And although the transcript 
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might have been procured in time for the return day, yet the failare to do so 
cannot be imputed to the party as a fault. Had it not been the desire to avoid 
encumbering the record with useless matter, and subjecting the court to unneces- 
sary labor and the parties to unnecessary costs, there would have been no occa- 
; sion for the application for an extension of time. 
After some time had elapsed in fruitless endeavors, on the part of the appel- 
Jant, to have an agreement entered into for the purpose of dispensing with copy- 
ing in the transcript, what might be deemed useless matter, it was ascertained 
that there would not be time left to make out the transcript. We were informed 
by counsel, during the argument of the present motion, that the transcript will 
contain over twelve hundred pages ; and that it will be necessary to copy in ita 
pook containing the whole correspondence of one of the parties, the greater por- 
tion of which is stated to be foreign to the issues involved. This fact, we have 
not the means now to ascertain ; but if such be the case, it is obvious that the 
agreement proposed by the appellant was useful to the parties as it would have 
been convenient to the court. 

The appellant is entitled to relief, the more so that, were the extension of time 
refused, he would yet be entitled to move below for another devolutive appeal. 

It is, therefore, ordered, that time be extended to the appellant to the second 
Monday in January, on which to bring up the appeal in this case. 





Jouxn W. Ilererorp v. Winuiam Lake et als. 


In a suit upon a due bill, where there was a variance between the initials of the name with which 
the bill was signed, and the allegation of the petition as to the name of the person by whom the 
bill was drawn—Held: That a judgment of non suit should be rendered, unless the plaintiff 
amend his pleadings or at least adduce proof of the fact that they were the same person 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
George L. Bright, for plaintiff. C. B. Singleton, curator ad hoc, for defen- 
dants and appellants. . 

Dorret, J. This is an appeal taken from a judgment confirming a default. 

The petition charges in substance, that George Wilson, R. P. Crump and 
William Lake, owners of the steamboat Grenada, are, in solido, indebted to the 
petitioner, in the sum of $1000, the amount of a due bill annexed to the petition 
and signed by W. P. Crump master of said boat, who was by the owners autho- 
rized to sign such bills. 

The default was confirmed without any other evidence than the due bill, and it 
is contended, in this court, by the appellee, that the signature to the bill is that 
of the appellant R. P. Crump. 

The pleadings should have been amended, or the appellee should, at east, have 
adduced proof of the facts now disclosed. Having failed to do either, he must 
be non-suited. 

The decision in the case of Davis, adm’z. v. Davis, 8 An. 91, is not applicable 
to the one at bar. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be reversed, and that ours be in favor of the appellants, as in case of 
non-suit, the plaintiff paying the costs of both courts. 
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Joun P. Hetss v. D. Corcoran ano J. Davery. 


Where a memorandum of objection to the a imission of a document offered in evidence was found in 
the record—Held : That uniess the grounds of objection are stated, such a memorandum cannot be 
noticed by the Supreme Court as an exception to evidence. 


Where a supplemental an] amended answer has been filed by order of court, the Judge who permitted 
its filing cannot, propris mofu, rule it out, as not filed in time. 

Where witnesses have been offered and cross-examined without objection, and written evidence offered 
ang received without a proper and intolligible exception reserved, the party against whom goch 
parel and written evidence has been given cennot be heard to object in this court to its admisgi. 
bility. 

Where, in protesting a nete, the notary declared that he presented it for payment through his deputy, 
and certified that he netified the endorser, by a letter to his address put in the Post Office, after vaip 
attempts made to find him or his domicil, and the evidence showed that the endorser resided in the 
same city with the Notary, and wag a person well known, and that he or his residence might haye 
been found by the Notary—Held: That in such a case, the endorser would not be liable, on accoung 
of the want of notice. 


. 


PPEAL from the Third District Court of New Orleans, Duvigneand, J. 
A B.S. Toppan, for plaintiff. 7. H. Howard and M. M. Reynolds, for defen 
dants and appellants. 

Bucuanan, J. Plaintiff brought this suit in January, 1856, as holder, against 
defendants, as maker and endorser of a promissory note for five hundred dollars, 
protested at maturity, about a year previously (February, 1855,) for non-pay- 
ment. 

Issue was joined by both defendants within a month after suit brought. 

Corcoran filed a peremptory exception that the note had been issued by him 
to Mr. John Slidell, and endorsed by Davern for his (Corcoran’s) accommoda 
tion; that the same had been paid to Jfr. Slidell, the holder, at maturity, by 
plaintiff, who was Corcoran’s partner in the Daily Delta newspaper, and for ae- 
count of Corcoran. who was owner of one-fourth of said paper; that such pay- 
ment had extinguished the note; and if plaintiff had any claim at all, it wasa 
mere personal elaim against Corcoran, in settlement of partnership account, for 
so much paid; that he, Corcoran, had never been able to bring his partner, the 
plaintiff, to account, although frequently demanded ; and that he had instituted a 
suit against him, No. 7174 of the docket of the Fifth District Court of New 
Orleans, for settlement of partnership, which suit was still pending ; and pleaded 
the said suit in bar of the present action. 

Davern filed for answer, the plea of want of notice of protest of the note ‘ 
sued on. 

The cause remained untried, upon these pleadings, until May 30th, 1859, when, 
on motion of counsel of plaintiff, and on suggesting the death of defendant, Cor- 
coran, the suit was discontinued as to said defendant. 

On the same day, the cause was continued as to the other defendant, Davern, 
upon a written consent to submit the same, upon the testimony to be furnished 
by the parties, and taken in the clerk’s office by the 6th June, 1859. 

On the came day, May 30th, 1859, after the entry of the order of continuance 
in the minutes, and after the agreement to submit was signed® but before any evi- 
dence was taken, defendant, Davern, filed a supplemental answer, with leave of 
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* 
court, signed. by the Judge, in which he adopted the defence pleaded by his co- 
defendant, Corcoran, in addition to the plea already filed by himself. 

Much evidence, parol and documentary, was taken by the parties under their 

nt, from the 3d to the 7th June, 1859, inclusive. All of this evidence 
was received without objection, if we except the record of the suit referred to in 
Corcoran’s peremptory exception, as to which we find the following memoran- 
dum: “ The defendant offering in evidence the transcript from the Fifth District 
Court entitled D. Corcoran v. J. P. Heiss & W. G. Kendall, the same is objected 
to on the part of plaintiff, who reserves his bill of exceptions if the same is 
received.” As no ground of objection is stated, however, this cannot, under the 
settled practice of this court, be noticed as an exception to evidence. The whole 
of the depositions of witnesses, and documentary and record evidence thus taken, 
is copied in this transcript, and constituted the evidence upon which the cause 
was submitted to the District Court. 

Judgment was rendered in favor of plaintiff, and defendant, Davern, appeals. 

It is proved that the note, at maturity, belonged to John Slidell, to whom it 
had been originally given for money lent by him to Corcoran ; that Slidell was 
also creditor of Herss, the plaintiff, in a note of the latter for six thousand dol- 
Jars, secured by a bill of sale of the Delta newspaper ; that Heiss’s note fell due 
the next day after the note of Corcoran ; that Heiss’s note was renewed by Mr. 
Slidell for the sum of $4000 in Hezss and Kendall’s joint and several note, at 
Heiss’s solicitation ; that in renewing said note, Heiss being a partner of Corco- 
ran in the Delta, M/r. Slidell insisted that Mr. Heiss should assume the payment 
of this note of Corcoran, which was then under protest ; that accordingly, Heiss 
gave Slidell his individual note, payable the 1st of January, 1856, for the amount 
of Corcoran’s note ; that Slidell retained possession of the note now sued on, as 
collateral, until Heiss’s note aforesaid was paid; when he delivered it to Heiss. 

It is also proved, that Denis Corcoran sued John P. Heiss and Wm. G. Kendall 
for settlement of a partnership which his petition alleged to exist between himself 
and the said parties, in the newspaper and job offices of the New Orleans Daily 
Delta and the New Orleans Weekly Delta, in the proportion of one-half belong- 
ing to Heiss, one-fourth to Kendall, and one-fourth to Corcoran. The petition sets 
forth that said partnership property and business is valuable and lucrative ; and 
that Heiss and Kendall have in their possession and control the books and ac- 
counts of the same, and refuse to pay over to petitioner his share of the profits, 
but have retained and appropriated the same to their own use. It concludes by 
a prayer for an account, &c. 

The separate answer of Heiss to this petition admits that a partnership existed 
as alleged ; and that, at the time of the institution of the suit, Corcoran owned 
one-fourth of the Delta ; alleged various matters of defence, and prayed for audi- 
tors to examine and report on an account which Heiss annexes to his answer ; 
which account shows a large balance to the credit of the partnership. 

Kendall’s separate answer adopts the pleas of his co-defendant, Heiss, to whom 
he alleges he had sold out his own interest in the partnership, since the suit was 
instituted. Thus far, the transcript of the suit given in evidence ; which would 
thus seem to have been still pending and undecided when the present action was 
tried. 

The above constitutes the substance of the evidence given on the plea of pay- 
ment and exception of partnership and litispendence filed by Corcoran and adopted 
by Davern. It is Mntended by counsel of plaintiff, in argument, that we should 
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disregard it, for the reason that the supplemental answer of Davern was filed too’ 
late ; and of that opinion was the District Judge, as expressed in his reasons for 
judgment. 

Upon this point of practice, we are of opinion, that where, as here, a sy 
mental and amended answer has been filed by order of court, the Judge who per. 
mitted its filing cannot, proprio motu, rule it out, as not filed in time ; and that 
where, as here, witnesses have been offered and cross-examined without objection 
and written evidence offered and received without a proper and intelligible excep. 
tion reserved, the party against whom such parol and written evidence has been 
given, cannot be heard to object in this court to its admissibility. 

It is unnecessary, in this state of facts, to determine whether this appellant, an 
accomodation endorser, would not have been entitled, even without specially 
pleading it, to have availed himself of any legal defence to the action, which had 
been pleaded by his co-defendant. 

Upon the other plea, want of notice, we think the case is with appellant. Ip 
protesting the note, the Notary declares that he presented it for payment to the 
maker, through his deputy, A. Commandeur ; and he certifies that he notified the 
endorser, James Davern, by a letter to his address put in the Post Office, after 
vain attempts made to find him or his domicil by the Notary’s deputies, Barry 
and Swiler. , 

On the trial, the two deputies of the Notary, Barry and Swiler, were sworn 
for plaintiff, and proved inquiries made by them, as stated in the certificate. But 
a third clerk or deputy of the Notary, Commandeur, the same named in the pro- 
test as having made demand of payment of Corcoran, being examined, also for 
plaintiff, says : “ that if he had had the notice of protest to serve on Davern, he 
would not have thought of putting it in the Post Office. He thinks he could 
have found him, or his residence, with very little trouble. Davern is generally 
known.” 

In corroboration of Commandeur’s testimony, seven witnesses, examined for 
defendant, two of whom are Notaries Public, testify that Davern is a man gener- 
ally known ; that he has been residing for twenty years past in the neighborhood 
of the New Basin; that he has been a member of the City Council; that his 
residence must have been known to Mr. Turner, the agent of Mr. Slidell, the 
holder of the note at maturity, &c. On this last fact, which is peculiarly impor- 
tant, Mr. Slidell himself, who is one of those witnesses says : “ Witness is satisfied 
that Mr. Turner must have known the place of residence of Mr. Davern. Davern, 
the witness would suppose, was as well known as any person about town.” And 
John G. Burrows, another witness, who was employed in Turner’s office, says : 
“ Witness’s strong impression and conviction is, that Turner knew where Davern 
lived.” It must be observed, that Turner was dead when this cause was tried. 

It is, therefore, adjudged and decreed, that the judgment of the District Court ‘ 
be reversed ; and that there be judgment against plaintiff, and in favor of James 
Davern, defendant, with costs in both courts. 
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Micnart. Gernon v. Epwarp Besticx, Tutor. 


The mere absence of the tutor and under-tutor at the taking of an inventory of property held in com- 
mon between a minor and another party, for the purpose of effecting a partition by sale, after they 
have been duly notified to attend, or their refusal to siga the proces-verbal, without a formal pro 
test, can afford no ground upon which to annul the sale. 

Thirty days notice is requisite to the validity of a judicial sale of landed property and slaves. 

Where lots of ground have been separately appraised, the Sheriff should, unless otherwise directed by 
the jadgment, sell them separately. 

Where a minor is interested, the Judge, if satisfied that the property cannot be divided in kind, 
should not only decree the sale of such property, but should likewise order the convocation of a 
family meeting to fix the terms of the sale as to the share of the minor. 

The Judge should require proof, that property cannot be divided in parts of equal value, without the 
cantling of tenements to an injurious extent, before ordering a partition by licitation. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
ii George L. Bright, for plaintiff. Race & Foster, Brice & Mitchell, and 
Whittaker & Fellows, for defendant and appellant. 

Durret, J. ‘The plaintiff, being the owner of the undivided half of two ad- 
joining lots of ground situated in the city of New Orleans, instituted a suit in 
partition against the owner of the other undivided half, the minor James Bestick, 
represented by his father and tutor, Edward Bestick. 

The tutor pleaded the general issue. 

Experts were named and sworn, and made, on the 15th of November, 1858, a 
report, stating “ that after a careful examination of said two lots of ground, they 
are of opinion that the same cannot be divided in kind, one of them being a cor- 
ner lot, and more valuable than the other.” 

Two days after, the same experts were named appraisers, and valued the cor- 
ner lot at $300, and the adjoining one at $400. 

The under-tutor of the minor, who was present at the taking of the inventory, 
refused to sign the proces-verbal, and the tutor, although notified, failed to 
attend. 

The District Judge, on the above evidence, decreed, on the 30th of November, 
1858, the sale of the property to effect a partition, without fixing the terms and 
conditions of the sale, or ordering the convocation of a family meeting for that 
purpose. The Sheriff, however, proceeded to the sale, and after an advertisement 
of ten days, adjudicated the two lots, in block, to the plaintiff, for $400 cash. 
This sale was made January 21st, 1859. 

On the 26th of July, 1859, the plaintiff applied for, and obtained an ez parte 
‘order for a writ of possession, from which last order the tutor took a devolutive 
appeal. The petition of appeal states no special grounds. 

The brief of the appellant states : “ There are only two questions for this court 
to decide : 1st. Whether the minor’s inventory was complete, it being unsigned 
and unassented to, by the tutor and under-tutor of the minor? and, if declared to 
be a complete appraisement and inventory, 2d. Whether the rights of the minor 
in this property could be divested in this forcible manner, and for a less snm than 
the value of the property, or for the sum for which it was purchased in this 
case?” F 

Were we to be restricted to the two questions presented to this court in their 
apparent import, we would simply affirm the sale. 
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The mere absence of the tutor and under-tutor at the taking of the inventory, 
after they had been duly notified to attend, or their refusal to sign the proces. 
verbal, without a formal protest, can afford no ground of nullity ; and the raj 
in the case of Haché v. Ayraud, 14 An. 178, is an answer to the second question, 
when taken in its most restricted sense. 

But we are satisfied that the apparent defects and radical nullities which per- 
vade the whole case are a sufficient warrant to take the second question, which jg 
addressed to us, in its most enlarged meaning. Had. we not arrived at this cop. 
clusion, a proper sense of duty would have prompted us to make, in our judg. 
ment, such a reservation as would have relieved the minor from its effect, 

We know of no law authorizing judicial sales of landed property and slaves to 
be made, in the first instance, before the expiration of the usual advertisements of 
thirty days—C. C. 971, 1159, 1261, 1304; and besides the Sheriff had no war. 
rant to sell the two lots in block and for cash. The lots had been appraised 
separately, and should, unless otherwise directed by the judgment, have been sold 
separately. C. P. 676. 

The Judge, if satisfied that the property could not be divided in kind, should, 
not only have decreed the sale, but likewise ordered the convocation of a family 
meeting to fix the terms of the saie as to the share of the minor. C. C. 1261, 
1263 ; Succession of Charles Morgan, Sr., 12 An. 153. 

The evidence does not show that the property cannot be divided in two parts 
of equal value without the cantling of tenements to an injurious extent. C. ¢, 
1262, 1287. Proof to that effect should have been adduced before ordering the 
partition by licitation. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court and Sheriff’s sale under it, be annulled and set aside, and that the order 
for a writ of possession be also set aside, at the costs of the plaintiff in both 
courts. 


A. V. Roserts, Administrator, et al. v. W. W. Brown et al. 


The possessor in good faith is entitled, in case of eviction, to be reimbursed the amount expended by 
him for improvements. 


PPEAL from the District Court of the Parish of Natchitoches, Chaplin, J. 
J. B. Elam, for plaintiffs. John B. Smith, for defendants and appellants. 

Bucnanan, J. This cause was remanded at the August term 1859 “to 
enable the Jury to pass upon the question of good or bad faith in the defendants. 
and to settle the claims of the parties respectively for improvements and reve- 
nues.” 14 An. 598. 

The Jury have found by their verdict, on the new trial, 1st, that defendants 
were possessors in good faith, 2nd, that defendants recover of plaintiffs six thou- 
sand and twenty dollars, the price paid by defendants for the land, and a farther 
sum of eleven thousand nine hundred and eighty dollars, for improvements prior 
to March, 1855.” ° 
From this verdict, and a judgment rendered in conformity thereto, the defen- 
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dants have appealed ; and plaintiffs join in the appeal, by answer filed in this 
court. 

A careful examination of the evidence has not satisfied us that either party 
has reason to complain of the verdict. The question of good faith was expressly 
submitted by our decision to the jury, and that tribunal has solved it in favor 
of defendants. 

The possessor in good faith is entitled, in case of eviction, to be reimbursed 
the amount expended by him for improvements. C. C. 3416.’ The amount found 
by the jury, on this head, although considerably short of that claimed by defen- 
dants, seems to us to be supported by the evidence. 

As to that portion of the verdict which decrees a restitution of the price paid 
for the land by defendants, it is admitted by plaintiffs to be correct. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be affirmed, with costs. And it is further ordered, in confirmity to the agree- 
ment of counsel for plaintiffs and defendants, that the parties have thirty days, 
within which to file applications for re-hearing ; and that as soon as this judgment 
shall become final, the record and opinion be forwarded to the clerk of the 
Supreme Court at Alexandria, who shall certify the decree to the District 


Court. 
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Succession oF Wituiam Carney.—Opposition of Joan McKowen, Tes- 
tamentary Executor, to the application of Jonn McGuire for ad- 
ministration. 


The District Court of the place of opening a succession, according to law, is the proper court in which 
to institute a demand for administration. 


PPEAL from the District Court of the Parish of West Feliciana, Ratliff, J. 
Lacy & Ratliff, for McGuire. Bowman & Powell, for McKowen, appellant. 
Bucuanan, J. John McGuire, who was partner in business of the deceased 
William Carney, applied to the District Court of the parish of West Feliciana, 
for letters of administration upon said Carney’s portion of the partnership 
effects. 

John McKowen, executor of the last will of said Carney, probated in the Dis- 
trict Court of East Feliciana, filed an opposition to this application, on the 
ground that Carney wag domiciled, at the time of his death, in the parish of 
East Feliciana; and consequently that the application was coram non judice. 

The question of Carney’s domicil was decided by us as having been in East 
Feliciana in a case between the same parties, growing out of these same pro- 
ceedings, in the month of March last, not yet reported. 

The place of the opening of this succession, according to law, was the parish 
of East Feliciana. ©. C. 929. The District Court of that parish was the 
proper court, therefore, in which to institute a demand for administration. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the Dis- 
trict Court be reversed ; that the opposition of appellant be maintained ; and 
that the application of the appellee for administration, be dismissed at his costs 
in both courts. 
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Sanpirer Hoceatr v. Marrna A. Gress, Tutrix. 


The will of NV. H. contained the following clause : ** J give, devise and bequeath to the legitimate children 
of my son Anthony, who may be living at the time of his death, and the legal descendants of such ag 
may previously die, in such portions as my son Anthony may by deed or will appoint, and in default f 
such appointment, in equal portions, the descendants of any deceased child taking but one share, all the 
lands, slaves and movable effects belonging to me in the parish of Madison, in the State of Louisiana, or 
which may be thereon at the time of my death ; and ITappoint my son Anthony guardian of his saia 
children, and will and require that he shall manage and control said lands, slaves, and movable effects 
to the best advantage of said children, and with the income thereof provide for the genteel support and 
liberal education of said children and their descendants, according to his judgment and discretion, 
I further will and devise, that, as such of said children shall arrive at the age of twenty-one years, or 
marry, that said Anthony shall set apart and give the usufruct of a portion of such property to such 
child, to such amount as he may deem just, after which he shall not be accountable for the receipt or dig- 
bursement of the income of such property, so set apart, nor for the support of the child so advanced. J 
wish it well understood, that if Anthony should die before his children arrive at the age required by this 
will to take charge of the property, in that case, I wish my executors to take charge of every species of 
property herein mentioned for my son Anthony’s children, and act according to this will. Also, I give 
and bequeath to Anthony's children, at his death, all that plantation on which he now resides, in Adams 
County, which I purchased from William P. Grayson and others, and all the slaves and personal 
effects which may be permanently settled thereon and under his control at the time of my death. I wish 
it well understood, that all the property mentioned in this wiil for my son Anthony's children, goes to 
them and their descendants forerer.”’ Held: That the interest of Anthony’s children depended on the 
previous demise of their father, and the title did not vest in the children or descendants of Anthony 
at the death of the testator, and that the disposition was a prohibited substitution. 

A disposition in a will, which js reprobated by law, such as a substitution, is not susceptible of confir- 
mation or ratification. 

Children being forced heirs, claim not merely as the representatives of their ancestor, but from the 
law, and may allege and prove by parol fraud or simulation vitiating the acts of their ancestor. 

Conditions inserted in donations, which are contrary to law or to morals, are reputed not written. 

Moneys received by one of the beirs in the distribution of the succession of the deceased ancestor in 
another State forms no part of the succession in Louisiana, and the heir is not bound to collate 
money thus received in a partition made in Louisiana of the Louisiana succession ; but where such 
money was received under a clause in the will making a donation of the amount to the heir on the 
illegal condition of the enforcement of a substitution in this State, the heir will not be allowed to 
take advantage of the legacy, and at the same time benefit by the repudiation of the illegal condi- 
tion : in such case, there must be collation of the money received in another State. 


PPEAL fromm the District Court of the Parish of Madison, Farrar, J. 
A Soulé, H. Gaither and Eustis, for plaintiff and appellant. Roselius, Snyder, 
Hynes and Shaw, for defendant. 

Voorutgs, J. Nathaniel Hoggatt, a citizen of Mississippi, died possessed of a 
large estate, situated in Louisiana. In his will, which was admitted to probate 
in the former State, the following clause is to be found : 

“ Item. I give, devise and bequeath to the legitimate children of my son An- 
thony, who may be living at the time of his death, and the legal descendants of 
such as may previously die, in such portions as my son Anthony may by deed or 
will appoint, and in default of such appointment, in equal portions, the descend- 
ants of any deceased child taking but one share, all the lands, slaves and mova- 
ble effects belonging to me in the parish of Madison, in the State of Louisiana, 
or which may be thereon at the time of my death ; and I appoint my son Anthony 
guardian of his said children, and will and require that he shall manage and con- 
trol said lands, slaves and movable effects to the best advantage of said children, 
and with the income thereof provide for the genteel support and liberal edaca- 
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tion of said children and their descendants, according to his judgment and dis- 
cretion. F 

«] farther will and devise, that, as such of said children shall arrive at the 
age of twenty-one years, or marry, that said Anthony shall set apart and give the 
usufract of a portion of such property to such child, to such amount as he may 
deem just, after which he shall not be accountable for the receipt or disbursement 
of the income of such property, so set apart, nor for the support of the child so 
advanced. I wish it well understood, that if Anthony should die before his chil- 
dren arrive at the age required by this will to take charge of the property, in 
that case, I wish my executors to take charge of every species of property herein 
mentioned for my son Anthony’s children, and act according to this will. Also, 
I give and bequeath to Anthony's children, at his death, all that plantation on 
which he now resides, in Adams county, which I purchased from William P. 
Grayson and others, and all the slaves and personal effects which may be perma- 
pently settled thereon and under his control at the time of my death. I wish it 
well understood, that all the property mentioned in this will for my son Anthony’s 
children, goes to them and their descendants forever.” 

The plaintiff, claiming as heir to his deceased mother, Agnes Hoggatt, herself 
a forced heir of Nathaniel Hoggatt, deceased, sets up title to a share in the Loni- 
siana estate of his grand father, and sues his co-heirs for a partition and settle- 
ment. He alleges that the above quoted clause in the will is null and void, be- 
cause it contains a prohibited substitution ; and that, consequently, the whole 
disposition of the property is an absolute nullity. 

The defendants plead several exceptions in bar of the plaintiff’s action, and 
finally aver that a large portion of the property in question belongs in truth to 
the succession of Anthony Hoggatt, a deceased son of the testator, although it 
purports to belong to the latter. The deeds of sale from the son to the father 
are then charged to be simulated and fraudulent, and to have been entered for 
the sole purpose of defeating the marital rights of Mrs. Anthony Hoggatt, the 
mother, and presently tke tutrix, of the minors defendants in this cause. 

1. The will of the testator contains a prohibited substitution, patent upon the 
face of the instrument. 

There is a distinct charge imposed on Anthony Hoggatt to preserve the pro- 
perty for his children during his natural life, for the avowed purpose of returning 
it to them after his death, in such proportions as he might determine. Their in- 
terest did not vest previous to his death. The legacy was made to those living, 
or whose children were living at that period of time. So that, if those who were 
alive at the date of the death of Nathaniel Hoggatt, had died in the interval, 
without leaving heirs of their body, and Anthony had had other children born 
subsequently, the latter would be entitled to the legacy. The will is precise in 
all these respects ; and Anthony was not only charged to assign the portions 
coming to his children and grandchildren respectively after his demise, but, when 
any became of age, he was directed to give to them some property in usufruct 
during his natural life. See the case of ’Perrin, tutor, v. McMicken’s Heirs, 
ante, p. 154. 

Anthony Hoggatt, under the will, was a gravatus, an interposed person, having 
the exclusive control and management during his natural life, without accounta- 
bility to any one, not even his own children. Their interest, indeed, depended 
upon the contingency of the previous demise of their father. Admitting, as con- 
tended for by the defendant’s counsel, that nothing had been given to Anthony 
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by the clause under consideration, the disposition is not the less a substitution: 
for the intestate heirs of the deceased, Nathaniel Hoggatt. would be called upon 
to preserve the property for the children of Anthony, to return it to them under 
the terms of the legacy. “Toute substitution,” says Marcade, “ sera nulle. Qp 
quelles sont les dispositions que le Code prohibe sous ce nom? Evidemment 
celles que prohibait la loi de 1792, celles que l'on appelait substitutions dang no. 
tre ancien droit; or on a toujours entendu par la toute charge de conserver jus 
qu’a la mort, pour transmettre alors & un tiers désigné, sans distinguer si le gre- 
vé recevait les biens par succession légitime ou par legs. Telle était la doctring 
formelle des auteurs. Pothier disait : Nous pewvons aussi grever de substitution 
nos héritiers ab intestat ; car ils sont censés tenir de nous ce que nous pouvions leur 
éter.” (Marcadé, vol. 3, p. 372; Pothier, Subst., sec. 4, art. 1, 23, alin. 3.) 

That portion of the will of Nathaniel Hoggatt, deceased, which contains the 
disposition of his Louisiana estate, being absolutely null and void, (C. ©. 1507,) 
the plaintiff is consequently entitled to one undivided third of the whole property 
with the fruits derived since the death of the testator, and to effect a partition 
and settlement of the same. 

II. The question of ratification raised by the defendants in bar of the plaintiff's 
action, has already been disposed of by this court on the former trial of this case, 
12 An. 770. A disposition of property reprobated by law, such as a substitution, 
is not susceptible of confirmation or ratification. C. C. 2252; Marcade, v. 5, p. 98. 

III. The legacy of twenty thousand dollars made to the plaintiff’s mother, and 
which she received from the Mississippi estate of the testator, was coupled with 
an illegal condition,—the enforcement of a substitution in this State. “In all 
dispositions inter vivos or mortis causa, impossible conditions, those which are 
contrary to the laws or to morals, are reputed not written.” C. C. 1506; 7 An. 
395; 8 An. 171; 10 An. 169, 466. The sum of twenty-five thousand dollars 
was received by the plaintiff’s mother in the course of distribution of the intes- 
tate succession of Nathaniel Hoggatt, deceased, in the State of Mississippi. These 
two amounts, forming no part of the Louisiana succession, cannot be the object 
of collation in a partition made by our courts. Atkinson v. Rogers, 14 An. 633. 

IV. The question next arises as to the validity and reality of the transfers or 
conveyances from Anthony to Nathaniel Hoggatt, and the right of the defendants 
to assail these deeds. 

The children of Anthony, it is true, do not aver in so many words that the 
alienation was made in fraud of their rights as forced heirs; but, by the plead- 
ings, they appear to have that capacity. Furthermore, the property in contro- 
versy constitutes the whole Louisiana succession of their deceased father ; and, if 
not allowed to prove the simulation alleged, they are virtually disinherited. As 
forced heirs, they claim, not merely as the legal representatives of their ancestor, 
but from the law. They stand, to that extent, in the position of creditors, and 
may consequently allege and prove by parol the fraud or simulation vitiating the 
acts of their author. 

Nor is there any inconsistency in the defence set up by the heirs of Anthony 
Hoggatt, deceased. The plaintiff alleges the nullity of their title under their 
grandfather’s will. They answer that the will is valid ; and that, if the court de- 
crees otherwise, a portion of the property covered by the legacy was held nomi- 
nally by the testator, but was in reality theirs by inheritance ; that it belonged 
to their deceased father, who placed it in the name of Nathaniel, with the view of 
having it conveyed back to them in a more circuitous manner. 
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If we were to decide the question of simulation upon the evidence in the record, 
we could not but conclude that the simulation of the conveyance was intimately 
blended with the substitutionary legacy in the will, and that the simulated instru- 
ment was but part of the machinery by which the deceased father and son were 
attempting to subvert our laws of descent. On the other hand, upon a close in- 

tion of the record, we think that the ends of justice will be subserved by not 
concluding the parties upon this branch of the case. The plaintiff, upon esta- 
blishing the reality of the consideration stipulated by Nathaniel to Anthony, will 
be entitled to relief. 

It is, therefore, ordered and decreed, that the judgment of the District Court 
be avoided and reversed ; that the plaintiff do have judgment for an undivided 
third of the Louisiana succession of Nathaniel Hoggatt, deceased ; that this cause 
be remanded for the purpose of making a partition and settlement of said succes- 
sion between the heirs ; that the clause of the will of Nathaniel Hoggatt, deceased, 
devising his Louisiana estate, be set aside and annulled ; that the claim of colla- 
tion for the items or sums of twenty thousand and twenty-five thousand dollars, 
be disallowed ; and, finally, that the cause be remanded for further proceedings 
aceording to law, the appellees paying the costs of appeal. 


Same Casr—On a Re-HEARING. 


Voorntes, J. The judgment rendered in this cause must be amended in one 
respect. 

The plaintiff should collate the sum of twenty thousand dollars, which had 
been bequeathed and paid over to his mother, on condition that she should re- 
nounce her rights in her father’s Louisiana estate. Having received his share of 
this estate, it is but shcer justice that he should refund this amount, although the 
condition of the bequest was one intended to evade our laws. The plaintiff should 
not be allowed to take advantage of the legacy, and to benefit by the repudia- 
tion of the illegal condition. 

It is, therefore, ordered, that the judgment pronounced by this court be amended 
so as to order the plaintiff to collate the sum of twenty thousand dollars be- 
queathed to and received by his deceased mother ; and that, in other respects 
this judgment remain undisturbed. 


Jean Benacam v. Srantstas Passa. 


Where excessive damages are awarded by a jary for an injury received, they will be reduced by this 
court. 


PPEAL from the Second District Court of New Orleans, Morgan, J. 
C. Dufour, for plaintiff. Hunt & Denégre, for defendant and appellant. 
Merrick, C. J. This suit is brought to recover of the defendant, as owner of 
the brig Allen A. Chapman, damages for injuries to the person of the plaintiff, 
by the improper discharge of a cannon on board of said vessel. 


Gimrs. 
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The injury consisted in wounds occasioned by the wadding with which the 
piece was loaded. The gun was discharged within about twenty feet of the 
wharf, and wounded the plaintiff in the face and arm, and put out one eye. He 
was confined in the hospital for two months or more, and was compelled from the 
nature of the wound to lic in an uncomfortable position. The bone was fractured 
in the arm, and the wound had not healed at the time of the trial. One of the 
physicians says the arm will still be very serviceable; the others say that plain. 
tiff will never be able to use the arm, except for some trifling motions. 

The wadding used for loading the cannon was made of some tarred rope with 
knots in it. 

It seems that the defendant was the owner of the brig. but not of the cannop, 
The captain bought the gun on his own account, and placed it on board the ves. 
sel. It is not positively shown, that the defendant was aware of the fact that the 
small cannon had been put on board, although it is made quite probable from the 
fact that he resided in this city, and the brig was employed between this city and 
Havana, in the Island of Cuba, and the captain was in the habit of firing a salute 
on departing or arriving. 

Moreover, the owner was occasionally on board his vessel, while in port, and 
the gun, an iron four-pound gun. was in its place, and not secreted. 

It is contended on behalf of the defendant. that the gun was fired at an im- 
proper time, by the willful act of some of the sailors. without the customary order 
of the person in command of the brig. The captain was standing on the wharf 
with the defendant at the time of the accident, and a small towboat was just 
leaving the wharf with the brig, to take the same to Government Point, where it 
was to be taken in tow for the mouth of the river. 

The mate of the boat was examined as a witness. From his testimony it ap- 
pears that he was in charge of the brig, but did not give any order to fire. One 
witness, however, states that some gentleman gave the order to fire. On arriving 
in Havana, one of the crew deserted, it was said. on account of having discharged 
the cannon. 

The case was tried by « jury, who found for the plaintiff $5000. 

The defendant did not except to the Judge’s charge, but complains that the 
jury erred upon the facts of the case. 

There is some conflict in the testimony, and the jury, who had the witnesses 
before them, had better means of judging of the effect to be given to the same 
than we have. 

The defendant complains that the damages are excessive. Under the special 
circumstances of the case, this court is of the opinion, that they ought not to ex- 
ceed $3000 
It is, therefore, ordered, adjudged and decreed by the court, that the judgment 


‘ of the lower court be avoided and reversed ; and it is now here ordered, adjudged 


and decreed by the court, that the plaintiff do recover and have judgment against 
the defendant for the sum of three thousand dollars, and that the plaintiff pay the 
costs of appeal, and the defendant those of the lower court. 
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J. H. SuHropsuire v. His Creprrors. 


The syndic of an insolvent estate, in filing an account of his administration, must make an acurate 
statement of the active mass of the estate, and also of the passive mass ; mention must be made of 
the privileges and mortgages, as well as the ordinary debts. 

Where real property belonging to an insolvent estate was adjudicated to a certain person, and in conse- 
quence of his failure to comply with the terms of the first sale, the property was re-adjudicated to 
the same person for a lesser amount, and suit being brought against such purchaser for the difference 
in the prices of the two sales, and the matter was compromised by his paying a certain amount, 
which fell short of the deficiency—Held : That this sum was due by him as part of the price which 
he had stipulated to pay for the property, and must therefore be classed on the syndic’s tableau, 
as the proceeds of immovable property. 

The fees paid by the syndic of an insolvent estate, to counsel, for the prosecution or defence of suits 
for the estate, are entitled to be classed as law charges. But it is the duty of the syndic not to 
burthen the estate with onerous charges for the remuneration of such services, for they are paid on 
the hypothesis that they enure to the benefit of the estate. 

Subrogation cannot take place, by eflect of law, beyond the amount actually disbursed. 

Where parties are liable jointly as principal debtors, and one of them discharges the debt, subrogation 
takes place only for the share of his co-debtor. 


PPEAL from the District Court of the Parish of East Feliciana, Ratliff, J. 
Muse & Hardee, for plaintiff and appellant. J. B. & J. J. Smith, for de- 
fendant. 

Voorutks, J. The syndic of the insolvent estate of J. H. Shropshire, filed an 
account of his administration. Its homologation was opposed by John Collins, 
administrator of the succession of Shropshire’s deceased wife. 

This account does not meet the requirement of the law with respect to tableaus 
of classification and distributicn. It is deficient in its statement of the active 
mass of the estate, and is also unsatisfactory as regards the passive mass. No 
mention is made of privileges and mortgages; nor are ordinary debts noticed. 
C. C. 1168-1170. ‘The case must, therefore, be remanded for further proceed- 
ings according to law. But, in so doing, it is advisable that we should express 
an opinion upon the legality or correctness of items in contestation. 

Ist. The active mass is composed of the following items, being the proceeds 
of the sale of real estate: 


NS os oe a ac cater ne thmeinitn kd bina kita 3155 GO 
I i on le ee ee 400 00 
3. Amount paid by John Collins ....... 0.6.60 ec cece ee eeeeees 930 54 

Ts Gianna etnies teem iain wee $1485 54 


The sum of $930 54 was the difference between the price of the adjudication 
of real estate to John Collins, and of the sale a la folle enchére, made in conse- 
quence of the failure of the purchaser to comply with the terms of the first sale. 
The property was re-adjucated to the said Collins for a lesser amount; and, suit 
being brought against him for the deficiency in the price, the matter was com- 
promised by the payment of $930 54, an amount falling short of the deficiency. 
This sam was due by him as part of the price, which he had stipulated to pay 
for the real property, which he had purchased, and must therefore be classed as 
the proceeds of immovable property. 

2nd. The counsel fees and expenses and charges incurred in the prosecution of 
the suit between the syndic of the insolvent estate and the wife of the insolvent 
89 
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must be classed among the law charges. Although the syndic was cast in that 
suit, the service of his counsel is not the less a law charge, unless they were 
fraudulently or improvidently engaged to prosecute that suit. But there is no 
imputation of this nature. 

It was the duty of the syndic to protect the estate in its rights ; and, to enable 
him to do so safely, the law allows him to apply for professional assistance. Bat 
at the same time it is his duty not to burthen the estate with onerous charges for 
remuneration of such services; for these are to be pad on the hypothesis that 
they enure to the benefit of the estate. 

In the case at bar, we must be understood as deciding in this connection, merely 
that the counsel fees in question are entitled to be classed as law charges, leaving 
open the question as to the amount, which is properly chargeable as such. 

3rd. The administrator of the estate of Mrs. Shropshire paid $370 in satisfac. 
tion of a debt due by the deceased and her husband, in solido, to the Clinton 
and P. H. Railroad Co., and claims to be subrogated to the whole debt amount- 
ing to $3,700. 

Subrogation cannot take place, by effect of law, beyond the amount actually 
disbursed. C. C. 2097, 2157 and 2158; 11 An. 717, Roman v. Kernion; Mar- 
cadé, vol. 4, 2 708. 

Besides, Shropshire and his wife, being liable jointly and severally as principal 
debtors of the bank, subrogation takes place ovly for the share of her co-debtor. 
She is consequently entitled to $185 00, with subrogation to the rights of the 
bank. 

4th. The succession of Mrs. Sivopshive is a creditor of the insolvent estate 
for the sum of twelve hundred and twenty-two dollars and four cents, besides in- 
terest, secured by the tacit mortgage of the wife. 

Three slaves belonging to her were sold to pay a judgment due by herself and 
and her husband to the Union Bank, and by her husband to other parties. 

The slaves sold for $2,189 09 ; the sum of $1,930 09 was applied in payment 
of the bank debt, and the balance, say $257 00, to the other parties. The wife 
then became her husband's creditor for the sum of $257 00, and for one-half of 
the sum of $1,930 09 paid to the bank. She did not become a creditor for the 
whole amount, for the reasons given in disposing of the item of 3370 00, paid by 
her administrator to the Clinton and P. H. Railroad Co. 

It is, therefore, ordered and decreed. that the judgment of the District Court 
be avoided and reversed at the costs of the sydic in both courts; that the said 
syndic, within thirty days after the filing of the mandamus of this court in the 
office of the clerk of the inferior court, shall file a tableau of classification and 
distribution of the funds in his hands, in accordance with the views expressed in 
this opinion ; and that this case be remanded for further proceedings according 
to law. 

Merrick, C. J., recused himself, on the ground of interest. 
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Marearet Forses v. Pamir Drow. 


Where property was sold with the agreement that the vendee was to retain a certain portion of the 
price until the vendor had procured the release of the interests of other parties in such property, 
and prior to the performance of this condition, the vendee transferred the property to another per- 
son without mention of the encumberances—Held ; That the fact of this subsequent purchaser’s 
taking possession of this property and his payment of the balance which was to have become due to 
the original vendor upon his performance of the condition, does not prevent him, when sued by his 
immediate vendor, from insisting upon the performance of the condition. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
J. Livingston, for plaintiff. Mechel & Koontz, for defendant and appel- 
ant. 

Merrick, C.J. The defendant bought at auction on the 7th day of June, 
1854, a lot of ground for $2,325, part cash and part credit. 

The lot sold, formerly belonged to the community between the succession of 
Mary Ann Williamson, deceased, and her surviving husband John Alexander. 
In the settlement of this community, Alexander, who held also the usufruct of the 
common property, transferred to the plaintiff, one of the three heirs of the deceased, 
the lot in question, and covenanted to procure the release of the interest of the 
other heirs; the plaintiff retaining $700 of difference in his hands until the release 
should be obtained. 

At the time of the auction, one J. D. G. Quirk held an interest of one-sixth 
(subject to said usufruct) in the community, by inheritance from his minor child, 
a grandchild of the deceased. 

When the parties came to complete the sale before the Notary in November, 
1854, Drumm refused to accept the title unless the last note, which is described 
as being payable to his (Drumm’s) own order, at one year after date, for $387 50 
bearing six per cent. interest to maturity and eight per cent. after, should be 
deposited with the Notary, “until said vendor shall produce and have annexed to 
this act an abandonment and quit claim according to law from J. D. G. Quirk to 
all or any right, title, property interest, claim and demand whatever which he 
now has or may hereafter have on the lot of ground buildings and improvements 
herein conveyed or any portion thereof.” 

This renunciation has never been obtained. Drumm also covenanted in the act of 
sale to pay the $700 due from the plaintiff to John Alexander in December, 1858, 
but no mention was made of the condition by which Mrs. Forbes was permitted 
to defer payment until her title was perfected. 

The notarial act of sale mentions that the notes were marked ne varietur by 
the Notary. The promissory note sued on corresponds in every particular with 
the note described in the act of sale, except it is not marked “ne varietur. ” 
And, J. M. Burke, who signed the act as agent for plaintiff, was called by her as a 
witness, and without intimating that there was more than one note, said that the 
sale was made at auction some time in June, and the note was dated back. 

We think the identity of the note is sufficiently established. 

Taking possession of the property and the payment of the $700 to John 
Alexander did not waive defendant’s right to insist on the condition. The con- 
tract was silent as to the condition in plaintiff’s favor on the debt of $700. 
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Drumm’s knowledge of the outstanding title in Quirk does not prevent him from 
insisting on the condition, for it was this knowledge which caused defendant to 
‘adopt that mode of protecting himself. 

It is clear that the potestative condition upon which the note was to become 
exigible has not happened. According to the well settled rules of law, plaintigt 
cannot recover. See McDonogh v. Zacharie, 3 L. R. 318; same v. same, 5, © . 
R. 252; C. P. 158. 

It is, therefore, ordered, adjudged and decreed, by the court, that the judgment 
of the lower court be avoided and reversed and that there be judgment in fayor 
of the defendant as in case of non-suit, plaintiff paying the costs of both courts, 


e 


Henry E. Morron v. Owners or SreamsBoat Cuatmerre et al. 


Where there is no assignment of errors, no statement of facts, special verdict or bill of exceptions in 
the record, and it appears from the certificate of the clerk that through the negligence of the appel- , 
lant a portion of the evidence on which the case was decided in the lower court, is not contained in 
the record, the court will ex officio dismiss the appeal. 


PPEAL from the Fourth District Court of New Orleans, Strawbridge, J. 
A, T. Steel, for plaintiff and appellee. Wolfe & Singleton and Durant & 
Hornor, for defendant and appellant. 

Merrick, C.J. There is no assignment of errors, no statement of facts, spe- 
cial verdict, or bill of exceptions in the record in this case, and the certificate of 
the clerk is in these words, viz: 

“T hereby certify that the above and foregoing eighteen pages, do contain a full 
and complete transcript of all the proceedings as well as of all the documents 
filed and all the testimony adduced (except an alias fi. fa. issued September, 11th 
1849, and not returned by the Sheriff, and the testimony of J. H. B. Morton 
which was not reduced to writing,) on the trial of the cause wherein Henry E. 
Morton is plaintiff and owners of Steamboat Chalmette et al. are defendants, 
and John Tiner is security, instituted in this court and now on the records thereof 
under the No. 1993.” 

It is obvious that this court is pot in possession of all the evidence on which 
the case was decided in the lower court. The certificate of the clerk shows 
negligence on the part of the appellant in not causing the testimony of the wit- 
ness to be reduced to writing or in procuring a statement of facts. We must 
dismiss this appeal ex officio. 

It is, therefore, ordered, adjudged and decreed by the court, that the appeal in 
this case be dismissed at the cost of the appellant. 

Bucwanay, J., absent. 
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J H. Warson v. C. M. Srvpson. 


Awrit of attachment in the case of an absentee is not a remedy incident to a main action, but is the 
foundation of the action ; and an order setting aside the attachment terminates the suit, unless an 


appeal is taken from it. 
‘An appeal from an order setting aside an attachment in the case of an vbsentee, if taken within the 


legal delay of ten days, will have the eflect of suspending the execution of the judgment; and an 
appeal bond for costs only is required for such an appeal. 


PPEAL from the Fourth District Court of New Orleans, Price, J. 
Race & Foster, for plaintiff. Durant & Hornor, for defendant and appel- 

t. 

"Daa J. John H. Watson instituted suit by attachment against C. M. Simp- 
Tokn M. Gould & Co., the present appellants, became security on the defen- 
dant’s bond given to the Sheriff to release the property attached, binding them- 
selves in the sum of seven thousand dollars, to pay the plaintiff whatever judg- 
ment should be rendered against the defendant, conditioned “ that if the defen- 
dant shall satisfy such judgment as may be rendered against him in the suit, then 
this obligation to be void, or else, to remain in fuli force.” 

Final judgment having been obtained against the defendant, execution issued, 
and after Cue demand, the writ was returned “ no property found.” 

Thereupon, the securities were called into court on a rule to show cause why 
they should not pay the amount of judgment, to-wit, the sum of $4,613 51, with 
interest, rendered in the original suit against defendant, their principal on the 
bond, for whose indebtedness they had become security. 

From judgment upon this rule, condemning them to pay the amount of judg- 
ment rendered against the defendant, the securities have appealed. 

The principal ground urged for a reversal of the judgment upon the rule is, 
that plaintiff's writ of attachment was quashed by an interlocutory judgment, 
from which no appeal suspending its cxecution was ever taken. 

That said judgment became, as to appellants, final and definitive after the lapse 
of ten days. That the judgment quashing the attachment in fact annulled the 
bond given by the defendant, with appellants as his securities, for the release of 
the attached property. 

It appears to us, that even if the appeal taken by plaintiff from the interlocu- 
tory judgment was not suspensive, but devolutive, still that the bond remains in 
force in the present case. 

The bond was in the place of the goods that had been attached, and after the 
rendition of the interlocutory judgment setting aside the attachment, and the ter- 
mination of the time for a suspensive appeal, neither appellants in the present 
suit nor the defendant in the original suit, their principal upon the bond, moved 
the court to dissolve the bond ; no judgment was ever rendered, which annulled 
the bond. 

Upon the appeal from the interlocutory judgment quashing the attachment, 
this court reversed the judgment and reinstated the attachment. 


—_—— 


Note.—The above opinion was rendered by Justice Cok in December, 1859, and the case wag sub- 
Sequently tried upon a re-hearmg in June, 1860. 
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The interlocutory judgment being executory, but never having been executed 
by moving to quash the bond; and as the bond remained in existence at the mo. 
ment the judgment of this court was rendered, reversing the interlocutory j 
ment and reinstating the attachment, it is clear, that the bond, which is ip the 
place of the goods attached, remains in its full vigor. Even if the effect of the 
interlocutory judgment quashing the attachment was to annul the pond given for 
the release of the goods attached, yet, as that judgment was never executed 
having the bond canceled, the judgment of the District Court, which held the 
securities liable, is correct. 

We must not be considered as deciding that appellants had the right to have 
the bond quashed, after the rendition of the interlocutory judgment, from which 
a devolutive appeal only was taken, and that the reversal of the interloey 
judgment by this court would not have reinstated the bond. Upon this point we 
express no opinion. It should also be observed, that the present ease differs from - 
that of Love, Savage & Co. v. McComas & Cloon, 14 An. 201. In that case, ap 
interlocutory judgment had been rendered, more than two years previously to the 
appeal upon the final judgment in the case, and no appeal had been directly taken 
from the interlocutory judgment. 

Judgment affirmed, with costs of appeal. , : 

Merrick, C. J., concurring. I concur in the decree, but think the court had 
the right to revise the interlocutory orders on the appeal from the final decree, 
and having that right, the defendant and his sureties are bound by the decree of 
this court. 

An appeal to this court, whether suspensive or devolutive, would be idle, un- 
less the court had the power to deprive the erroneous decree of its injurious 
effects. 

Lanp, J., dissenting. A proceeding by attachment, under our laws, is a pro- 
ceeding in rem, and constitutes a main or principal action, because it may be 
intituted for the recovery of a debt, and prosecuted to final judgment and execa- 
tion, without personal citation to the debtor. And when carried on as a pro- 
ceeding in rem, a decree dissolving the attachment operates a dismissal of the 
action, unless the execution of the decree is arrested by a suspensive appeal with- 
in the delay prescribed by law. 

When a proceeding by attachment is cumulated with a personal action, that 
is, accompanied with personal citation to the defendant, it does not lose its 
character of a proceeding in rem, because, although the dissolution of the attach- 
ment does not involve a dismissal of the personal action, yet it does operate a dis 
missal of the action against the thing itself, that is, the property attached, unless 
the execution of the decree is arrested by a suspensive appeal within the legal 
delay. Hence it is, that a decree dissolving a writ of attachment, although ca- 
mulated with a personal demand, is held to be in the nature of a final judgment, 
and to work an irreparable injury, unless suspended by appeal. Why does such 
a decree work an irreparable injury? It is because the decree becomes execu- 
tory, after the lapse of ten days from its rendition, the seizure under the writ of 
attachment is released by operation of law, the property ceases to be in the cus- 
tody of the Sheriff under the writ, or subject to any further order of the court in 
the suit. In other words, it is because the proceeding by attachment is decided 
against the plaintiff, and the decree is executed by a return of the property to 
the defendant, which in his hands is subject to alienation, or other disposition, a8 
though the writ of attachment had never issued. 
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Where the property attached has been bonded, the bond represents and stands 
jn the place of the property ; and where the attachment is dissolved, the decree 
has the same effect upon the bond, that it has upon the property itself; that is to 
say, the seizure is released by operation of law, the bond ceases to be in the cus- 
tody of the Sheriff, under and by virtue of the writ of attachment, or subject to 
any farther order of the court in the suit. In other words, the bond is canceled 
by operation of law under the decree dissolving the writ of attachment, and no 
judgment is necessary, pronouncing its cancellation. Asa suspensive appeal was 
not taken from the decree dissolving the writ of attachment, in the case in which 
the attachment bond in question was given, and as the decree, consequently, had 
its legal effect upon the bond, I am of the opinion that the plaintiff has no right 
of action on it, for the reasons above stated. 

It is true that all interlocutory orders, from which no appeal lies, are brought 
up to the appellate court, with the appeal from the final judgment, and may be 
revised and corrected, on such appeal, whether the same be suspensive or devolu- 
tive. But a decree dissolving a writ of attachment is only in name an interlocu- 
tory order ; it is, in substance and effect, a final judgment, and such I understand 
the doctrine to be, announced in the case of Love, Savage & Co. v. McComas & 
Cloon, 14 An. 201. 

Rights acquired in the execution of a judgment from which no suspensive ap- 
peal has been taken, are not divested by.a subsequent reversal of the judgment. 
The right, which the surety acquired by the execution of the decree dissolving 
the writ of attachment, was his release from the bond, and the subsequent reversal 
of that decree, did not divest the right thus acquired. 

The decree of the District Judge in the case of Love, Savage & Co. v. McCo- 
mas & Cloon, so far as it declared the attachment bond canceled and annulled, 
was, in my opinion, mere surplusage, because the bond was canceled, by opera- 
tion of law, under the decree dissolving the attachment. 

For these reasons, there should be, in my opinion, a judgment in favor of the 
defendant, the surety on the attachment bond. 


Same Case—On a Re-Hearine. 


Durret, J. A re-hearing was granted in this case for the purpose of recon- 
sidering the reasons of our first decree ; and we are of opinion, after having well 
considered the subject, that our judgment should be based on different grounds. 

The doctrine is well established, that “ persons, out of the State, can only be 
made amenable to our tribunals by having their property attached. A writ of 
attachment duly executed stands in the place of a citation.” Schlatter et al. v. 
Broaddus et al., 4 N.S. 430; Favrot v. Delle Piane, 4 An. 584. Hence a writ 
of attachment is not, in the case of an absentee, a conservatory act, a remedy, an 
incident to a main action ; but is, on the contrary, the very foundation of the 
action, and stands in the place of a citation in ordinary cases. Hence it follows, 
as a natural consequence, that an order setting aside an attachment terminates 
the suit, and is a finality, unless appealed from. ‘The operation of such a judg- 
ment, whether styled interlocutory or final, can only be stayed by an appeal, as 
its immediate effect is to cause an irreparable injury to one of the parties—C. P. 
566 ; and the fact, that the defendant brought himself within reach of a personal 
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judgment by his appearance, does not destroy the effect of the interlocutory judg. si 
ment, or suspend its operation, unless appealed from within the legal delay. 

The rule taken on the plaintiff, to show cause “ why the attachment herein 
issued should not be set aside, and the bond given for the release of the P 
canceled and annulled,” having been made absolute, the attachment was thereby 7 
and by mere operation of law, set aside, and the bond canceled, without the = 
cessity of any addition. Love, Savage & Co. v. McComas & Cloon, 14 An. 20}. 

It is however contended, that the appeal taken from the above interlocy 
order was not suspensive, but devolutive, by reason of the appeal bond being only 
for $500. The judgment, it must be observed, was signed on the 27th of No 
vember, 1857; the appeal was taken on the same day, and the appeal bond was 
filed on the 30th day of the same month and year. 

The appeal, therefore, having been taken, and the bond filed within the delay 
required to suspend the execution of the judgment, must have that effect, unless 
the bond be insufficient. C. P. 575. 

The judgment was not a moneyed one ; the defendant had the custody and con. 
trol of all the property attached ; he had, besides, the obligation furnished by the 
plaintiff, on obtaining the writ of attachment, to cover all damages—C. P. 245; 
wherefore, under the authority of the case of C. Blanchin v. Steamer Fashion, 10 
An. 345, and the cases therein cited, we conclude that a bond for costs only could 
be required, and that the bond given was ample for such an object. 

It is, therefore, ordered, adjudged and decreed, that the judgment heretofore 
rendered by this court remain undisturbed. 

Merrick, C. J. For the reasons given in my original opinion, I concar in 
the decree. 

Lanp, J., absent. 



































Joun S. Ruea et al. v. Streamer Jonnxn Sronps anp Owners. 


Where a transcript is filed on the fourth judicial day after the return day, and exclusive of that day, 
the appeal will be dismissed. 


PPEAL from the Fourth District Court of .New Orleans, Price, J. 
Edmond Pendleton, for plaintiffs. Hunton & Miller, for defendants. 

Bucuanan, J. A motion is made to dismiss this appeal, on the ground that 
the transcript was not filed within the legal delay. 

The appeal was returnable the fourth Monday of March, 1860: which was the 
26th day of the month. The transcript was filed in this court on the 3rd April, 
which was the fourth judicial day after the return day, and exclusive of that day. 
This was too late. 

Appeal dismissed, with costs. 
Durrett, J., absent. 
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S. L. Cuamsiiss v. Jonn A. Miier. 


‘Ap express subrogation is necessary to enable the purchaser of a tract of land to exercise the rights 
of his vendor against the party from whom the title was acquired, arising out of a deficiency in the 
quantity of the land, which would have entitled his vendor to the action of quanti minoris. 

The vendees of a tract of land enjoined an order of seizure and sale sued out to enforce the payment 
of notes due by their vendors to his vendor, and secured by mortgage on the property. The peti- 
tion for injunction stated that the vendors of the plaintiff became parties to the suit, and adopted the 
allegations of the petition—Held : That plaintiff’s vendors could not be considered parties to the suit, 
as they had neither taken the oath, nor given the bond required by law to obtain an injunction. 


PPEAL from the District Court of the Parish of Carroll, Farrar, J. 
Sparrow & Montgomery, for plaintiff and appellant. Short & Parham, for 
defendant. 

Lanp, J. This suit was dismissed on an exception, and the only question in 
the case is whether the facts stated in the plaintiff’s petition constitute a legal 
cause of action in their favor. 

The plaintiffs allege in their petition : 

“That on the eighth day of March, 1854, William Bailey sold and conveyed to 
Mrs. Caroline S. Bell, widow of Robert Bell deceased, and to Robert Carter 
Nichalas, then of Jefferson Parish in this State, the land mentioned in the annex- 
ed copy of the act of conveyance marked (A), and which is made a part of this 
petition. ” 

“That the price agreed to be paid for said land by the purchasers, was the sum 
of eighty thousand dollars, in six annual installments, with eight per cent. per an- 
num interest on each—for which they executed their six notes payable to the 
said Bazley ; and also five thousand dollars, for which the said Nicholas executed 
his individual note, payable six years after date, to his own order, and endorsed 
by him, and bearing eight per cent. interest—making the notes amount in all to 
eighty-five thousand dollars and interest, as will appear by the copy of the said 
act annexed.” 

“That on the 31st of December, 1855, the said Mrs. Bell, who had purchased 
two-thirds of the said land, and the said Nicholas, who had purchased the other 
third thereof, sold and conveyed their respective interests therein with other pro- 
perty to your petitioners. ” 

“That as part of the price of said purchase, your petitioners assumed to pay 
the notes given by the said Mrs. Bell and Nicholas to the said Bailey, except the 
note due the 8th of March, 1857, upon which they only agreed to pay the sum 
of $4,071 33 and interest, all of which will appear by a certified copy of the said 
act of sale marked (B), and made a part of this petition. ” 

“That the tract of land conveyed by the said Bailey to the said Bell and 
Nicholas, was fraudulently represented by him to them, to contain 1740 acres, 
and sold guaranteed to them by him to contain that quantity, when in fact and 
truth it only contained 1525 acres, or 215 acres less than he sold and guaranteed 
to them.” 

“That by reason of the said deficiency said Bell and Nicholas were entitled to 
a reduction of the price agreed to be paid to said Bailey of $12,462 and interest 
from maturity.” 

“That Bailey retained a mortgage upon the land conveyed by him to Bell and 
90 
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Nicholas, and by them conveyed to your petitioners, to secure the payment of the 
notes given to him, by them as before stated.” 

“That petitioners assumed to pay as stated in the act of conveyancMmarked 
(B), the said notes, except that due the 8th of March, 1857, upon which they only 
assume to pay the sum of $4,071 33. The balance of said note being paid and 
compensated by the reduction in the price to which they were entitled in conse. 
quence of the deficiency in the quantity of the land. ” 

“ That petitioners have paid the said sum of $4,071 33 so assumed by them, 
with the interest which had accrued thereon up to the day of payment, to-wit, 
the 22nd day of June, 1858.” 

“That the notes due the 8th March, 1855 and 1856, have been paid in full, 
and the credit to which the said Bell and Nicholas are entitled for the deficiency 
of the land as above stated, should be placed on the said note due the 8th of 
Mach, 1857.” 

“That although the said notes, and particularly those due the 8th of March, 
1857, and the 8th of March, 1858, are payable to order, and are thus transferable 
by endorsement, they are liable to all defences in the hands of a third party that 
they would be in the hands of the said William Bailey.” 

“ That long before the maturity of the notes, and before the 10th of January, 
1856, the said Bell and Nicholas gave notice by advertisement in a public news. 
paper of large circulation published in the city of New Orleans, where the notes 
were made payable, that they had good defences against them and warning all 
persons not to trade for the same. ” 

“That John A. Miller who resides in Washington County, State of Mississippi, 
moved and instigated by the advantages of an onerous discount at which the 
notes were to be had, in consequence of the just and legal defences the makers 
had thereto, and of which he had legal notice, obtained possession of the notes 
due the 8th of March, 1857, 1858 and 1859, and has taken out an order of sei- 
zure and sale on the said first note from your honorable court, and prayed that 
the lands and slaves mortgaged as before stated, should be sold for cash to pay 
the same, and the other notes according to the dates at which they respectively 
mature. ” 

“ That the Sheriff under said order, has seized said land and slaves, and has 
advertised the same for sale on the 4th day of September next, as stated in the 
notice of seizure to your petitioners. ” 

“ That all the said proceedings and acts of the said Miller, and the said She- 
riff, are illegal, irregular and unjust, and that the interests of your petitioners re- 
quire that the said proceedings should be arrested by an injunction, and that they 
will suffer an irreparable injury if the said Miller and Sheriff are not restrained 
from selling the said property which is now in their possession, or in that of their 
vendees, under guarantee of protection from the mortgage claimed to secure the 
note due the 8th of March, 1857.” 

“ Wherefore they pray that the defendant Mzller and the Sheriff, be perpetually 
enjoined from proceeding with the sale of the mortgaged property : and that the 
note due on the 8th of March, 1857, be canceled and annulled, and that the 
mortgage given to secure the payment of the same be erased, and for general re- 
lief. ” 

The petition finally closes as follows : 

“ And Mrs. Caroline C. Bell, who resides in Nashville, State of Tennessee, and 
Mrs. Susan A. Nicholas, widow of the late Robert C. Nicholas, and tutrix of her 
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minor children, and in that capacity representing his succession, also become par- 
ties aud adopt all the allegations of the foregoing petition. ” 

“ = a of action stated in the petition, arises out of a contract of sale be- 
tween William Bailey, as vendor, and Bell and Nicholas, as vendees ; and the peti- 
tion contains no averment, that the plaintiffs have been subrogated to the rights 
of the vendees, in whose favor alone the alleged cause of action exists. And be- 
sides the act of sale from the vendees Bell and Nicholas to the plaintiffs, made a 
part of their petition, shows that no conventional subrogation has taken place, 
the only mode in which they could have been invested with the right of action 
which they claim to exercise in this suit. 

The vendees, Bell and Nicholas, cannot be considered parties plaintiffs, for the 
reason that they have neither taken the oath nor given the bond required by law, 
to obtain the writ of injunction which has been sued out to arrest the execution 
of the order of seizure and sale. 

It is, therefore, ordered, adjudged and decreed, that the judgment be affirmed, 
with costs. 

Bucwanan, J., absent. 
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Marcus Hunter et al. v. Bennerr, Watton & Co. et al. 


Where a party brought a suit by attachment against a vessel for damage done to freight, and the at- 
tachment was reiease’l upon tue execution of a mortgage by the master of the vessel upon the ship 
to secure the payment of such judgment as might be rendered in the suit—Held: That the ac- 
ceptance of the mortgage instead of the bond which should have been given to release the attach- 
ment, deprived the attaching creditors of their remedy upon the vessel in the hands of bonafide 
purchasers for value and without notice, since the mortgage was a nullity under the laws of 
Louisiana. 

Where a vessel had been thus attached and released, and upon a final judgment decreeing her to be 
liable, was again seized, she having in the mean while passed into the hands of different owners— 
Held: That the presumption was, that she belonged to the same owners with whom the contract of 
affreightment had been made, and that her registry not being recorded in our custom house, her 
owners at the time of the last seizure were bound to make proof of the change of ownership, and 
the seizing creditors could not be held liable for more than nominal damages. 


PPEAL from the Fifth District Court of New Orleans, Eggleston, J. 
Gaither & McPheeters, for plaintiffs and appellees. C. A. Taylor, for John 
M. Bell. McCay & Edwards, for Bennett, Walton & Co., appellants. 

Bucnanan, J. The plaintiffs claim to be owners of the ship St. Peter, seized 
in execation of a judgment against other persons. They enjoin the sale of the 
ship by the Sheriff, and pray for damages, which were awarded by the judgment 
of the court below against both the Sheriff and the seizing creditor. 

Separate appeals were taken, which have come up in separate transcripts. 
We have already disposed of the case of the Sheriff (No. 5608 of the docket of 
this court), and are now to pass upon that of the other defendant, the seizing 
creditor. 

The facts are as follows : 

On the 21st of June, 1851, Moses Greenwood & Co. brought suit by attach- 
ment against Cyrus Cooper, master, and Rufus K. Page, Stephen Davenport, and 
A. Allen, owners of the ship St. Peter, for damage to goods shipped on board 
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said vessel at Boston, and consigned to Greenwood & Co., in New Orleans. The 
ship St. Peter was attached the same day, and was released four days 

(June 25th, 1851,) upon the execution of a mortgage by the master, Cyrus Co. 
per, of the ship, her tackle, apparel and furniture, in favor of Greenwood & 

to secure the payment of such judgment as might be rendered in the suit. 

On the 9th of February, 1854, judgment of nonsuit was rendered by the Dig. 
trict Court in the suit of Greenwood & Co. v. Cooper et als. ; from which judg. 
ment plaintiffs in said suit appealed. 

Pending the appeal, March 8th, 1855,) Bennett and others were subrogated, on 
motion of counsel of Greenwood & Co. to the rights and claims of the latter, 

December 17th, 1855, the Supreme Court pronounced judgment upon the ap- 
peal, reversing the judgment of the District Court, and decreeing that plaintiffy 
recover of defendants, Stephen Davenport, A. Allen, J. Larrabee and Cyrus Coo. 
per, in solidu, $4,141 19, with interest and costs, and with privilege, for the pay. 
ment of the same, on the ship St. Peter. 

After the release of the St. Peter from attachment as above stated, it does not 
appear that she visited this port again, until February, 1857, when she was seized 
under a writ of fieri facias issued upon the judgment of the Supreme Court, at 
the instance of the subrogees of Moses Greenwood & Co. 

In the mean time, the owners of the ship St. Peter mentioned in Creme 
Co.’s petition, and in the judgment of the Supreme Court had conveyed their in- 
terest in the said vessel to other persons, by conveyances recorded in the office of 
the collector of customs, in which said vessel was registered, as required by the 
Act of Congress of the 29th July, 1850. 

Those conveyances, offered in evidence without objection, show that the present 
plaintiffs acquired title in the St. Peter, as follows : 

Hunter & Thompson bought eleven twenty-fourths of the vessel from Ambrose 
Merrill, on the 19th May, 1856, one sixth (or four twenty-fourths) from Stephen 
Larrabee, and seven twenty-fourths from Parmenio C. Shaw on the 26th May, 
1856, and one-twelfth (or two twenty-fourths,) from Charles T. Dillingham, on 
the 29th May, 1856. 

Charles L. Snow bought one-third of the vessel from Thompson & Hunter, on 
the 26th June, 1856. 

Augustus F. Saria bought of Thompson & Hunter, one-third of the vessel on 
the 26th June, 1856. 

It is thus seen that only one-sixth of the St. Peter came directly to the present 
claimants from an original judgment debtor, and there is no notice aliunde 
brought home to those claimants of the privilege upon the vessel, decreed by the 
judgment. Under the above state of facts, is the ship liable in their hands to 
that privilege ? 

If the attachment had been released upon a bond given, as pointed out by the 
Code of Practice, we would answer this question in the affirmative. But the 
course pursued by Greenwood & Co., has, in our opinion, deprived them of their 
remedy upon the vessel in the hands of bonafide purchasers for value and without 
notice. They thought fit to take the matter into their own hands, without re 
quiring an order of court; and the result is, that they have exchanged virtually, 
their attachment lein for a mortgage, which mortgage was a nullity under the law 
of Louisiana. 12 An. 522. 

As to the damages which the plaintiffs are entitled to recover in this case, we 
differ from the District Judge ; and consider that they should be merely nominal. 
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The seizing creditors, who were the real parties in interest in Greenwood’s suit, 

wners of the goods that had been damaged by the fault of the owners 
of this freighting ship, had every reason to believe, after the judgment, which, 
after years of litigation, they had obtained in the Supreme Court, that the ves- 
ge] was bound to them to make good the damage. 

After a nominal detention of four days, which did not delay her one instant 
upon her voyage, the vessel is voluntarily released by the party charged with the 

tion of the interests of the present defendants. It would not, in our view, 
be equitable, to add to the loss of their judgment, the infliction of heavy dam- 
ages. The presumption was, that the St. Peter belonged to the same owners 
as those with whom defendants had made the contract of affreightment. 

Neither the original register, nor the many subsequent registers of the ship St. 
Peter, were recorded in our Customhouse. And these common carriers have no 
cause to complain that they have been called upon to make proof of a change of 
ownership in a thing apparently bound for the claim of the seizing creditor. 

It is, therefore, adjudged and decreed, that the judgment of the District Court 
be amended; that the injunction herein issued be perpetuated; that plaintiffs 
recover of Bennett, Walton & Co., appellants, one dollar as damages, with costs 
of the court below ; those of appeal to be borne by plaintiffs and appellees. 

Vooruigs, J., absent. 


eee 


Wiwow R. Trupgau v. New Orteans, Jackson anp Great NortHern 
RattroaD Company. 


Where a diminution of the record is suggested, the Supreme Court will order a certiorari to perfect it, 
although the case has been submitted for judgment. 

Where suit was instituted for damages alleged to have been sustained by the plaintiff in consequence 
of the closing of the ditches on his plantation by the building of a railroad, and no evidence was 
given on the trial from which an estimation of the damages could be formed, and the jury found a 
verdict for the plaintiff, the court remanded the case for a new trial. 


PPEAL from the District Court of the Parish of Jefferson, Burthe, J. 
A. Trudeau, for plaintiff. Michel & Koontz, for defendants and appellants. 
Merrick, C. J. The answers of a witness to the interrogatories having been 
accidentally omitted by the Clerk, we permitted appellant’s counsel (after the 
case was submitted and the omission had been suggested by the appellees’ brief,) 
to move for a writ of certiorari. 

The return to the writ perfected the record. 

Plaintiff’s counsel thereupon moved the court to annul the order allowing the 
certiorari, because, it is assumed, it could not issue where a case was under ad- 
visement. 

It was conceded by the learned counsel for the appellant, that the court had 
the power to grant the order for the writ; but he contended that the court did 
not pursue the right mode. He said the court ought to have re-instated the case 
upon the docket, before it could have allowed the order. As it is not denied 
that the record is now complete, it would be doing a vain thing to reinstate the 
case on the docket in order to perfect a record against which no diminution can 
now be suggested. See the case of Champomier v. Washington, 2 An. 1014. 
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Turning to the merits, we find that the plaintiff brought suit to compel the 


Jacusox R.R. Railroad Company to open certain ditches through the railroad, and to recoygp 


$10,000 damages. 

Judgment was rendered, on the verdict of a jury, for damages only, in fayor of 
the plaintiff, for $4000, and defendant appeals. 

The evidence (as it now stands) shows that many of the ditches draining plain. 
tiff’s plantation were closed by the building of the railroad, and that the 
drainage of the place was thus prevented, and the crops injured. But there jg 
no evidence, from which, even, an approximate estimation of the damages cay 
be formed. Under the circumstances we think the case ought to be remanded for 
a new trial. 

It is, therefore, ordered, adjudged and decreed, that the judgment of the lower 
court be avoided and reversed ; and that the case be remanded to the lower court 
for a new trial, and further proceedings according to law, the plaintiff paying the 
costs of the appeal. 
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ABSENTEE. 
1, No personal judgment, in the absence of a citation or its equivalent, can 
be rendered, so as to be obligatory against an absentee. The only good 
purpose which can be attained by calling an absent person in warranty, 
through a curator ad hoc, is the giving of notice, as far as practicable, to 
the warrantor, of the pendency of the action. But it does not justify the 
rendition of a final judgment. Pagett v. Curtis, 451. 
See Citation—Coz v. Bradley, 529. 
ACCOUNT. 


Seo Prescription—Graham v. Sykes, 49. 
ACTION. 

1. Where it is alleged in the petition, that the claim sued on has been reduced 
to a judgment in a foreign country, the plaintiff cannot establish it by 
parol evidence; the original cause of action being merged in the judg- 
ment, the suit must be considered as brought upon it. 

Jones v. Jamison, 35. 


to 


. Although in a petitory action the plaintiff must recover on the strength of 

his own title, yet when the defendant has no title at all, he cannot, as a 

, trespasser, take advantage of any defect in the muniments of title shown 

by the plaintiff; in such‘a case, a title apparently good is sufficient to 
maintain a petitory action. Zeringue v. Williams, 6. 

3. The thirty days notice required by law to be given to the debtor, is a pre- 

requisite to the institution of the hypothecary action. 

Gentis v. Blasco, 104. 


. In a petitory action, the plaintiff, to recover, must show a title which can 
be traced back to an author, who had in himself the right of property in 
the thing sold. Brown v. Brown, 169. 


. Where it is shown that the plaintiff's vendor acquired his title to the pro- 
perty in dispute, by an amicable act of partition made of the effects of a 
succession of which he was an heir, it will not suffice, to sustain a petitory 
action, to produce alone the act of partition—the plaintiff must, in addi- 
tion, show that the successor of the person from whom his vendor in- 
herited was the owner of the property which he acquired under the act of 
partition. Ibid. 


6. Where a party, being harassed by suits, pays, under protest, money which 
\ is claimed in violation of a city ordinance, he is entitled to maintain an 
action for repetition. Laterrade v. Kaiser, 296. 
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7. The law abhors a multiplicity of actions against the same person, and does 
not favor the collection of a multiplicity of actions against different and 
distinct persons in the same suit, Leverich y. Adams, 310. 
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ACTION (Continued). 


8. Where an action was brought to recover on a note given by the 
to make up a loss as a partner of the plaintiff and others in a faro bank. 
ing game—Held: That such an association is not only against good 
morals, but highly criminal, and courts of justice are not open to litiga- 
tion of that kind. Whitesides v. McGrath, 401. 


9. The general rule of law is, that the plaintiff in an action of revendication 4 
must make out his title, or the possessor will be discharged from the de. 
mand. As against a mere naked possessor or trespasser, however, the ) 
plaintiff is not bound to show title in himself good against the whole 
world in order to recover. But in a petitory action, he is bound, even 
against a naked possessor, to produce a title anterior in date to the pos 
session of the defendant, in order to establish ownership in himself and 
repel the presumption of ownership in the defendant, resulting from his 
possession. Young v. Chamberlin, 454. 


10. The lessee is without capacity to stand in judgment as to the question of 
title; nothing but the right of possession can be determined on the trial 
of the case between the lessee and plaintiff. Ibid. 


11. Before the lessee’s possession can be disturbed in a petitory action, the 
plaintiff must show a good and perfect title in himself, as required by Art, 
44 of the Code of Practice. Ibid. 

12. The plaintiff in a petitory action has no right, on the trial of the case with 
the lessee, to offer evidence to establish that the lessor derived his title 
from the same common source or author with himself; but in such a con- 
test, he must recover the possession on the strength of his own title, and 
not on the weakness of the lessor’s, as shown by the evidence, in a case to 
which the lessor is no party. Ibid. 


13. No distinction can be made, as to the incapacity to stand in judgment, in a 
petitory action, between an agent in possession of land, with full power of 
attorney to manage and superintend, and to sell, mortgage, lease and hire 
the same, upon such terms as may seem to him proper and advantageous, 4 
and a lessee of the land. Ibid. 


14. Where heirs at law bring a suit to recover from the administrator of the 
' guecession of their deceased ancestor, the price paid for the property of 
the succession, at a sale made by order of court, although in the petition 
they may claim to be recognized as heirs, yet their action is a personal 
one. Bennett v. Alexander, 469. 
15. An action of revendication may be defeated by proof of an outstanding title 
in a third person ; for the plaintiff in such an action must succeed by the 
strength of his own title. But such proof might be rebutted by proof of 
disclaimer of title by such third person. In the same manner, a title de- 
rived from a person pretending to act under a power of attorney, which 
did not confer the authority to make the title, is valid, if it be proved that 
the mandator has ratified the act of his agent. 


Baines v. Burbridge, 628. 
See Sate—Bachemin v. Chaperon, 4. : 
See DamaGes—Carter v. Tufts & Hobart, 16. ; 
See Sate—Zeringue v. Williams, 76. 
See Tutors anp TuTorsHIP—Graham v. Hester, 148. 
See Pracrice—Nouvet y. Bollinger, 293. 
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ACTION, PETITORY. 
1. Where a party has expressly recognized the title of another to property, 
and. thus estopped himself from questioning the validity of such title, 
a party holding the same property under him as vendee must be held toa 
recognition of that title, and must show that he has acquired the same, or 

fail in maintaining his right to the property. Girault v. Zuntz, 684. 


9. If either the pleadings or evidence show that both parties trace their titles 
to the same source, neither will be permitted to attack the title of their 


common author. Ibid. 
3. A party cannot controvert the title of one under whom he claims. Ibid. 
ADMINISTRATOR. 


See EXECUTORS AND ADMINISTRATORS. 


AFFIDAVIT. 
See SrqvestraTion—Mabry v. Tally, 562. 
Carter v. Lewis, 574. 

AGENT AND AGENCY. 


See PRINCIPAL AND AGENT. 
APPEAL. 

1. An admission of part of the claim sued on made by the defendant, and a 
deposit by him of such amount in court before the trial of the cause, 
although the balance of the claim is not appealable in amount, will not 
prevent the defendant from appealing, unless the plaintiff, upon the con- 
fession and deposit being made, takes a partial judgment for the amount 
confessed, with a reservation of his right to prosecute to final judgment 
the balance of the claim. Blache v. Aleiz, 50. 


2. Where the record of appeal is not complete, in consequence of the failure 
of the plaintiff to file with the Clerk certified copies of records offered in 
evidence, a writ of certiorari will not enable the defendant who is appel- 
lant to complete the record, and in such case, the judgment of the lower 
court will be reversed, and the cause remanded for new a trial. 

Hagan v. Gaunt, 63. 


3. The want of citation is a cause of nullity, which may be urged on appeal. 
. Shannon v. Goffe, 86. 


4. Where the appellee has moved for and obtained the dismissal of an appeal, 
the case not having been tried on its merits, the appellant may appeal 
again if he claims the right to appeal within a year from the rendition of 
judgment. Dugas v. Truzillo, 116. 

5. When the principal demand is not appealable in amount, and the evidence 
shows that there is uo real foundation for the demand in reconvention for 
an amount over three hundred dollars, nor any legal ground for supposing 
such amount could be recovered, the appeal will be dismissed. 

Gagné v. Barrow, 135. 


6. It is no part of the duty of the Clerk of the Court to prepare the appeal 
bond, and when the appeal bond was left with the Clerk in blank, to be 
filled up with the names of the proper obligees—Held : That the omission 
to insert the proper names, is not an irregularity from which the appellant 
may be relieved under the statute of 1839. Green v. Bowen, 173. 
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APPEAL (Continued). 


7. Where the amount in controversy is less than three hundred ; 
Supreme Court cannot look into the facts, to see whether the lower cour, 
has, or has not made a false application of a legal ordinance or a constitp. 
tioval law ; all they can do in such a case, is to examine the legality op 
constitutionality of the ordinance, or the constitutionality of the statutg 
under which a tax or impost, or municipal fine has been imposed. 

Baton Rouge v. Malverhill, 215, 


| 
ha 


8. An appeal will not lie to the Supreme Court in an injunction suit arrest} 
the execution of a judgment for less than three hundred dollars, although 
the property seized is worth more than three hundred dollars, and an yp. 
real demand for a larger amount of damages is claimed in the petition, 

Porée v. Valische, 292, 

9. Until a party has executed his bond in such sum as is ordered by the Judge 
granting an appeal, his appeal is not perfect, either as a suspensive, org 
devolutive appeal. But where the appellant has complied with the Jadge’s 
order, and given bond in the sum fixed, if the bond is insufficient fora 
suspensive appeal, still it is good for a devolutive appeal. : 

Keenan v. Whitehead, 333. 


10. No appeal will lie from an interlocutory judgment refusing the removal of 
a case, on the application of defendant, from a State toa Federal Court,’ 
The only remedy the defendant has in the Supreme Court is by appeal 
from the final judgment which may be rendered against him in the cause, 
Upon such appeal, he may assign as error the refusal of the District Court 
to remove the cause. State v. Judge Fifth District Court, 336. 


11. The curator ad hoc appointed to defend a non-resident has the right of ap 
peal. Langley v. Burrows, 392. 


12. Where a suit was instituted against a party individually and as tutor of his 
minor children, and judgment rendered in his favor in this double capacity, 
and upon appeal, the bond was only executed in his favor individually— 
Held: That the appeal ought to have been taken against him in both ca 
pacities, otherwise the minors are not parties to the same. 

Bazergue v. Fuucheuz, 393. 


13. A party is entitled to an appeal from a conviction in a Recorder's Court, 
where a fine of more than three hundred dollars has been imposed. 
State v. Benit, 406. 


14. The provisions contained in Arts. 896 and 897 of the Code of Practice, 
relative to the assignment of errors on appeal to the Supreme Court, are 
not applicable where the record is certified to contain all the testimony 
adduced on the trial. State v. Giffin, 420. 


15. This court is only seized of jurisdiction to amend the judgment as between 
appellant and appellee ; not as between the appellees. Article 890 of the 
Code of Practice declares that if the appellee demand the reversal of any 
part of the judgment or damages, he shall file his answer at least three 
days before that fized for the argument, otherwise it shall not be received. 
This clause has reference to the first fixing for trial in this court. 

Converse v. Steamer Lucy Robinson, 433. 
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APPEAL (Continued). 

46: An appellee cannot, by a motion in the Supreme Court, procure an amend- 

ment of the judgment as against another appellee. He can exercise this 
right only against the appellant. Burton v. Davis, 448. 

17, Ina suit brought against the maker of a promissory note, and a commer- 

cial firm as endorsers, where judgment by default was made final against 

the maker, and during the pendency of the suit one of the firm died, and 

his heirs never having been cited, the case was tried only as to the remain- 

ing endorsers, and upon plaintiff’s appealing, the defendants moved to dis- 

miss the appeal because all the parties to the suit had not been made par- 

ties to the appeal—Held : That as the suit was tried in the absence of the 

other parties, there could be no objection to an appeal in the same form. 
Miltenberger v. McGuire, 486. 


18. Where the appellant has failed to give bond in favor of all the parties in- 

terested in maintaining the judgment, the appeal must be dismissed. 

Maples v. Peed, 496. 

19. Whenever the contest between the defendant and his warrantor puts at issue 

the defendant’s right to recover of the warrantor a sum exceeding three 

hundred dollars, although the demand of the plaintiff and the actual de- 

mand in warranty be less than three hundred dollars, the Supreme Court 

will have jurisdiction over defendant's demand against his warrantor. 

Vicksburg R. R. v. Hamilton, 521. , 


20. In the country parishes judgments are only signed at the end of the term ; 
and orders of appeal granted between the time of rendition of the judg- 
ment and signing by the District Judge, are not premature. Ibid. 


21. The decision in the case of Nouvet v. Armant,12 An. 72, affirmed, to the 
effect that, where the appeal bond was insufficient at the time the appeal 
was brought up, the substitution of a new bond cannot cure the defect. 

Vicksburg R. R. v. Hempkin, 523. 

22. Where an appeal has been brought up informally as to one appellant, but 
he has been made an appellee by his co-appellant, the appeal will not be 
dismissed. Coz v. Bradly, 529. 


23. Where an order is granted by the District Judge, allowing a devolutive 
appeal to all parties, upon giving bond, and one of them only avails him- 
self of the order in time, the others will be considered as having aban- 
doned their right of appeal. Willims v. Leblanc, 591. 


24. Where a party obtains a suspensive appeal and fails to take it up, if there 
is nothing to show an inability on his part to perfect such appeal by giving 
the bond required, he will be held to have abandoned it, and cannot after- 
wards take a devolutive appeal. Tarlton v. Wofford, 592. 


25. No appeal lies from an order of the District Judge granting a new trial 
before his judgment has become final, such an order is within the discre- 
tion of the District Judge, is interlocutory, and does not work an irrepa- 
rable injury. Wheeler v. Maillot, 659. 


26. Where the principal matter in dispute is the title to property shown by 
affidavit to be worth over $300, an appeal will lie to the Supreme Court, 
although the money demand and judgment in the case be for a less sum 
than $300. Succession of Renneberg, 661. 
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APPEAL (Continued). 


27. A devolutive appeal was made returnable on the first Monday of N. 
and a rule for an extention of time was filed on the 19th of the same 
month—Held: That where a party takes a devolutive appeal, and failsty 
file the transcript by the return day, if it appears that no fault was impr. 
table to him, he is entitled to an extention of time. 

Massey v. Helme, 699. 

28. Where there is no assignment of errors, no statement of facts, special ye. 
dict or bill of exceptions in the record, and it appears from the certificat, — 
of the clerk that through the negligence of the appellant a portion of the 
evidence on which the case was decided in the lower court, is not con. 
tained in the record, the court will ex officio dismiss the appeal. 

Morton v. Steamboat Chalmette, 708. 


29. An appeal from an order setting aside an attachment in the case of an gh 
sentee, if taken within the legal delay of ten days, will have the effect of 
suspending the execution of the judgment; and an appeal bond for cogty 
only is required for such an appeal. Watson v. Simpson, 709, 


30. Where a transcript is filed on the fourth judicial day after the return day, 
and exclusive of that day, the appeal will be dismissed. 
Rhea v. Steamer John Simonds, 712, 
See Covrts—State v. Judge Fifth District Court, 34. 
See Executiox—Graham v. Eagan, 97. 
See SequestraTion—Carter v. Lewis, 574. 
See Jurispicrion—Ney v. Richard, 603. 
See Centioraki—Trudeau v. Jackson Railroad, 711. 


ARBITRATION. 


See JupGwent—Peniston v. Somers, 679. 
See Statures—Bazter v. Sisters of Charity, 686. 


& 







ARREST. 


1. It is not sufficient that the creditor, in a proceeding to arrest a debtor, 
should swear that all the facts and allegations in the petition are true to 
the best of his knowledge and belief ; he must swear positively to the speci- 
fic claim on which he sues, and to his belief of the truth of the other alle 
gations in his petition. Herwig v. Beach, 261. 

2. By the City Ordinances, the Commissaries of the markets are authorized 
to have disturbers of the public peace arrested ; and the arrest of an indi- 
vidual, on the charge of taking possession of another's stall in market, 
without his permission, is unlawful, unless ordered by the Commissary. 

Tujacque v. Weisheimer, 276. 

See New Orteans—Douat v. Beombay, 377. 





ASSESSMENT. 
See Taxes, &c. 





ATTACHMENT. 


1. An attachment will lie in an action for damages arising ex contractu, when 
the claim does not rest upon such uncertain elements of damage as sbeo, — 
lutely to preclude the piaintiff from making an affidavit as to the amount 
of the debt. Hyde & Mackie v. Higgins, 1. 
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ATTACHMENT (Continued). 
9, In case of proceedings for the distribution of the proceeds of a steamer, the 


INDEX. 


suit of the attaching creditor is not stayed by order of the Judge, nor by 
operation of law; nor is he actually or virtually enjoined from proceeding 
to judgment against his debtor, and acquiring a right of privilege on the 
proceeds of the property attached ; nor from proceeding to execution and 
sale of the property itself for the satisfaction of his debt. In all such 
cases, the property is not vested in the creditors, but remains in the debtor 
subject to seizure, attachment and execution. Owens v. Davis, 22. 
A garnishee who pays over the funds attached in his hands to the Sheriff, 
after the return of the writ of attachment, without an order of court, or 
the consent of the plaintiff, does not thereby release himself from the 
plaintiff's claim. Yale v. Whitmore, 63. 
A creditor who has proceeded by way of attachment, prior to the proceed- 
ing by sequestration, acquires a privilege on the property attached, and a 
preference over the other creditors, Tufts v. Casey, 258. 


. In a twofold action by attachment against the debtor, and to set aside the 


sale of the property attached, and where the property was bonded by the 
vendee—Held: That the plaintiff's remedy was twofold, against the bond 
by means of the attachment, and against the property through the revo- 
catory action. Ranlet v. Constance, 423. 


. Where an affidavit is made, that a debtor has left the State with the inten- 


tion not to return, his subsequent return will not alone be sufficient to 
dissolve a writ of attachment, where there are circumstances which render 
it probable that the original intention was not to return. 

Simons v. Jacobs, 425. 


. After an affidavit has been made for an attachment, some prima facie proof 


must be made by the defendant, that the facts sworn to are untrue, in 
order to throw the burden of proving their verity on the plaintiff. The 
affidavit has a greater effect than merely enabling the party to obtain 
process against defendant. Ibid. 


. If an attachment of a steamboat be bad as to some of the owners, on the 


ground that they are residents of this State, it must be set aside in toto. 
Converse v. Steamer Lucy Robinson, 433. 


. The title to the proceeds of a note, bill of exchange, or account, does not 


pass by virtue of an order to pay over to a creditor the proceeds, when 
collected, given by the holder and owner to his attorney, and accepted by 
the attorney, but they are subject to attachment as the property of the 
holder, as long as they remain uncollected in the hands of the attorney. 
Robertson v. Scales, 545. 
Where the holder of a draft, having placed it in the hands of an agent for 
collection, transferred the receipt of such agent to a third person, and 
after such third person had notified the agent of the transfer, but before 
the delivery of the draft, or notice of transfer had been given to the debtor, 
the creditors of the holder brought a suit by attachment against the 
agents, and by process of garnishment caused the draft to be seized—Held : 
That the attachment must be maintained, and the rights of the creditors, 
to an amount sufficient to satisfy their claim against the transferror, 
recognized as against the transferree. Hill v. Hanney, 654. 
92 
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ATTACHMENT (Continued). 


11. A writ of attachment in the case of an absentee is not a remedy incident to 
a main action, but is the foundation of the action; and an order 
aside the attachment terminates the suit, unless an appeal is taken from it, 


DEX. Be 


Watson v. Simpson, 709, 
12. Where a party brought a suit by attachment against a vessel for 

done to freight, and the attachment was released upon the execution of g 
mortgage by the master of the vessel upon the ship to secure the payment 
of such judgment as might be rendered in the suit—Held: That the ag. 
ceptance of the mortgage instead of the bond which should have been 
given to release the attachment, deprived the attaching creditors of their 
remedy upon the vessel in the hands of bona fide purchasers for value and 
without notice, since the mortgage was a nullity under the laws of Loui. 
siana. Hunter v. Bennett, 715, 


See Huspanp anp Wire—Hart v. Gottwald, 13. 
See Sarg, Jupiciac—Anderson v. Valentine, 379. 
See SHiprinc—Maury v. Watts, 430. 

See Repuierrion—Childs vy Wilson, 512. 

See Appeat— Watson v. Simpson, 709. 


ATTORNEY-AT-LAW. 


1. An attorney-at-law is entitled to commissions on a judgment obtained by 
him, although he be superseded by an appointment of another attorney, 
and the amount of the judgment collected by his successor. 

Commandeur v. City of Carrollton, 7. 

2. An administrator cannot, on appeal, have a judgment apparently regularly 
rendered, homologating an account of his administration, set aside, on the 
ground that the attorney who filed such account was unauthorized to act 
for him ; he should resort in such a case to the action of nullity. 

Succession of Sullivan, 200. 

3. Where interrogatories were addressed to an attorney, to ascertain who was 
his client, when that relationship commenced and ended, and what money 
had been received, and what paid over, and to whom paid—Held: That 
none of these matters are privileged communications within the meaning 


of Article 2262 of the Civil Code. Shaughnessy v. Fogg, 330. 
4. An attorney may be asked through whose agency, or in what manner, or at 
what time, he was retained. Ibid. 


5. An attorney should be excused from answering interrogatories, when he de- 
clares on oath that he cannot answer the same without disclosing matters 
confided to him by his client, or advice given by him to his client con- 
cerning business about which he was retained. Ibid. 

6. Where an attorney entrusted with notes for collection, becoming unable to 
attend to it himself, placed them in the hands of another lawyer at the 
same bar, who instead of prosecuting the suit on the notes to judgment 
against the maker and his sureties, received from the maker other notes 
in the place of these, on which suit was instituted and judgment recovered 
in the name of the plaintiff, on which judgment the plaintiff received near- 
ly the whole amount of the notes originally entrusted—Held : That these 
proceedings constitute a ratification of the acts of the sub-agent, and the 
attorney originally employed is not liable. Beau v. Drew, 461. 
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ATTORNEY-AT-LAW (Continued). 
4 ", An attorney ought not to testify as to matters confided to him by his 
: client. Holmes v. Barbin, 553. 


g, Where a party denies under oath, that a plea filed in his name by an attor- 
ney was filed with his authority, and the allegation is borng out by the 


proof, the act of the attorney is not binding. Decuir v. Lejeune, 569. 
See CruminaL Law—State v. Hazleton, 72. 
See InrerEST—Bonner v. Copley, 504. 
See Reparsrnon—Burnham v. Hart, 517. 
See ATTaCHMENT—Robertson v. Scales, 545. 
See Mauicious ProsecuTion—Glascock v. Bridges, 672. 
See InsoLvEN Cy &c.—Shropshire v. His Creditors, 705. 


BANKRUPTCY. 
See Ivsotvency &¢.—Beach vy. Miller, 601. 


BANKS AND BANKING. 


1. Where by the charter of a bank the default of a stockholder to pay one of 
the installments of the stock loan at maturity, renders the whole amount 
of the loan immediately exigible, and deprives the stockholder of the de- 
lays to which he was originally entitled, the bank has a right to waive 
the enforcement of this entire obligation of its defaulting debtor; and 
where such waiver has been made, the Clerk of the court cannot, by his 
order of seizure and sale, give greater relief than has been sought in the 
petition. Ives v. Citizens’ Bank, 83. 


2. If the plaintiff shows injury to himself by the sale of property under such an 
order, even the bona fide purchaser’s title is not valid. Thid. 


BATTURE. 
See New OrLeans—Remy v. Municipality No. Two, 657. 


BILLS OF EXCEPTION. 


1. Where, by agreement of counsel, all the evidence taken in writing on a pre- 
vious trial was to be received, subject only to the exceptions that might 
be made to its admissibility, on appeal, the Supreme Court will not notice 
bills of exception which were taken on the previous trial. 

Thompson v. Parent, 57. 

2. Where a memorandum of objection to the admission of a document offered 
in evidence was found in the record—Held: That unless the grounds of 
objection are stated, such a memorandum cannot be noticed by the Su- 
preme Court as an exception to evidence. Heiss v. Corcoran, 694. 





3. Where witnesses have been offered and cross-examined without objection 
and written evidence offered and received without a proper and intelligible 
exception reserved, the party against whom such parol and written evi- 
dence has been given cannot be heard to object in this court to its admis- 

4 sibility. Ibid. 
BILLS OF EXCHANGE AND PROMISSORY NOTES. 
], The law creates a legal presumption that a promissory note has been given 
for a valuable consideration, but this presumption may be rebutted, and 
the payee required to prove the consideration. Martin v. Donovan, 41. 


2. Where the existence of the consideration is expressly put at issue, and doubt 
or suspicion cast upon its reality, the burden of proving it is thrown upon 
the payee. 1 bid. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES (Continued), 4 


3. A notice of protest served on the endorser at his residence in New Orleans 
on the day after the protest is sufficient. Blackman v. Leonard, 59, 


4. A due bill is a mere acknowledgment of a debt, and the promise to a 
money being only implied, it does not fall within the definition of a pro. — 
mis%ry note, and cannot be prescribed as such by five years. 

Garland v. Scott, 143, 

. Where a note was given by the owner of a slave, who was suspected of 
having destroyed valuable property of the payee, in settlement of the 
damages supposed to have been caused by the act of the slave in setting 
fire to his stables—Held : That there was nothing illegal in such a settle 
ment, and the payment of the note could not be avoided, unless it was 
shown that a capital felony had been compounded, by making it a condi. 
tion of the settlement that the slave should not be prosecuted for the crime 
of arson, of which he was suspected. Morgan v. Knoz, 176. 

. Where money raised by contributions to relieve the sufferers from a de 
structive fire was loaned out by the committee to the sufferers without 
interest, for a certain period, they giving their notes payable to the 
holder—Held: That the makers of the notes having made a special cop- 
tract with the committee, could not plead want of consideration, and not 
being owners of the fund themselves, were precluded from inquiring how 
the committee obtained the money. Bayou Sara v. Harper, 233, 


. Where a note payable to order is transferred by special endorsement, the 
party who sues on it must prove the special endorsements to entitle him 
to recover. Talamon v. Myers, 257. 

. The drawer of a bill of exchange is entitled to notice of protest upon the 
refusal of the acceptor to pay the amount, and caunot be held liable unles 
such notice is given. Grieff v. Kirk, 320. 

. In the absence of special notice brought home to the holder of a bill of 
exchange, as to the objects for which a credit or authority to drawis 
given, it is no defence to an action on a bill drawn under an unconditional 
authority, that the authority was intended to have been used in a particn 
lar form. Hutchinson v. Mitchell, 326, 

. In an action against the acceptor of a draft, where the defence set upis 
want of consideration, the burden of proof rests upon the defendants to 
show such want of consideration. Nevins v. Chapman, 353. 


. Where a suit is brought on a promissory note, and want of consideration is 
set up as a defence, if the note on its face purports to have been made for 
a valuable consideration, and it is shown that the parties have dealings 4 
together, and that the plaintiff lent money out on interest, the burden of — 
proof rests upon defendant to show a want or failure of consideration. ; 
Henderson v. Giraudeau, 382. ~ 
. Where a bill of exchange was given for a sum of money loaned, and it was ~ 
agreed that upon the borrower's executing a mortgage to secure the pay- © 
ment of the sum, the bill of exchange should be given up—Held: That ~ 
although the mortgage was objected to when presented, yet the fact that 
it was retained and suit instituted on it, would act as a waiver of the ob 
jection, and all recourse on the bill of exchange be lost. 


Johnson v. Watt, 428. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES (Continued). 
13. This exception is not personal to the principal debtor. Ibid. 


14, Where an account has been settled by a promissory note, the note is prima 
facie evidence of a lawful and valuable consideration, and if the note is 
given in error, or there is a total or partial failure of consideration, or the 
account for which it is given is tainted with usury or fraud, the burden of 
proof rests upon the maker of the note to establish any or all of these facts 
to rebut the legal presumption in favor of its validity. 

Byrne v. Grayson, 457. 

15. The Commercial Code was never adopted by the Legislature, and the gene- 
ral principles of the Civil Code in regard to joint obligations and obliga- 
tions in solido are applicable to commercial paper. 

Shreveport v. Gooch, 474. 

16. There is no provision of law which exempts acceptances from the operation 
of the rule laid down in Art. 2088 of the Civil Code, which provides that 
“An obligation in solzdo is not presumed: it must be expressly stipu- 
lated.” Ibid. 


17. An acceptance is an absolute engagement to pay a sum of money to the 
holder, whether the acceptors have or have not funds of the drawee in 
their hands. Ibid. 


18. A mortgage note can be transferred without the necessity of endorsement, 
or a written assignment. The general rule of evidence relative to con- 
tracts and obligations, established by Art. 2257, applies as well to com- 
mercial paper, there being no law excepting it from the operation of this 
rule. Griffin v. Cowan, 487. 

19. The want or failure of consideration of a note, or its illegality, may be 
established by parol, and the parties to the instrument have the right to 
inquire into the consideration. Ibid. 


20. The transfer of a draft, in order to be binding as regards third persons, 
must be made by delivery of such draft to the transferree, and notice to 
the debtor, of the transfer. Hill v, Hanney, 654. 


21. The sale of personal property is void as to creditors, unless possession is 
given before they acquire rights on the same ; and if personal property be 
transferred by contract, but not delivered, it is liable in the hands of the 
obligor to seizure and attachment in behalf of his creditors. This rale of 
law extends to the sale of a promissory note or bill of exchange. Ibid. 


22. Where, in protesting a note, the Notary declared that he presented it for 
payment through his deputy, and certified that he notified the endorser, 
by a letter to his address put in the Post Office, after vain attempts made 
to find him or his domicil, and the evidence showed that the endorser 
resided in the same city with the Notary, and was a person well known, 
and that he or his residence might have been found by the Notary—Held : 
That in such a case, the endorser would not be liable, on account of the 
want of notice. Heiss v. Corcoran, 694. 


See AGENT AND AGENCY—Ducongé v. Forgay, 37. 


See Evipence—New Orleans v. Congregation Dispersed of Judah, 389. 
See PRINCIPAL AND AGENT—Millenberger v. McGuire, 486. 





INDEX. 





See Pracnice— Vicksburg Railroad v. Barksdale, 465. 
See EXECUTORS AND ADMINISTRATORS—Soldini v. Hyams, 551 
See Cocrts—WNate v. Branner, 565. 


BROKERS. 
See PRINCIPAL AND AGENT—S€ré v. Faurés, 189. 
See OFFENCES AND Quasi OrFENCEs—Mummy v. Haggerty, 268. 


CERTIORARI. 


1. Where a diminution of the record is suggested, the Supreme Court will o 
der a certiorari to perfect it, although the case has been submitted for 


judgment. Trudeau v. Jackson Railroad Co., 71%, 
See Covrts—Stale v. Judge Fifth District Court, 34. 
See Appeat—Hagan v. Gaunt, 63. 
See Jurispicnon—Tuaenzer v. Judge Third District Court, 120. 


CITATION. 


1. Where the citation is served at the domicil of a party, the omission of the 
Sheriff to state in his return that the person upon whom the service was 
made resided in the house with the defendant, will be a fatal objection to 
the citation. Feazel v. Cooper, 462. 

2. In a proceeding in garnishment against an absentee, the citation should be 
affixed to the court-house door, in conformity with Art. 254 C. P., and 
not merely served on the curator ad hoc; and in such a case, the party 
seeking to detain the property of the absent debtor in the hands of the 
garnishee must give bond, as required by Art. 245 C. P. 

Cox v. Bradley, 529. 
CLERKS OF COURT. 

1. The Act of 1855, conferring upon Clerks of Courts power to homologate 
accounts and tableaux of distribution after thirty days notice, does not 
deprive the courts of the power, as previously exercised, to homologate 
such accounts and tableaux after ten days notice. 

Succession of Spivey, 248. 

2. Power is vested by an amendment of the Code of Practice in the Clerks of 


District Courts, to grant orders of injunction in the absence of the Judge a 7 


from the parish, or when he is interested in the cause ; but they are in all 
cases required to take bond and security from the party at whose suit the 
order of injunction is granted. Witkowski v. Selby, 328. 


See Banks anp BANkING—Ires v. Citizens’ Bank, 83. 
See APPEAL—Green v. Bowen, 173. 


COLLATION. 


1. Money received by one of the heirs in the distribution of the succession of 
the deceased ancestor in another State, forms no part of the succession in 
Louisiana, and the heir is not bound to collate money thus received ina 
partition made in Louisiana of the Louisiana succession ; but where such 
money was received under a clause in the will making a donation of the 
amount to the heir on the illegal condition of the enforcement of a substi- 
tution in this State, the heir will not be allowed to take advantage of the 
legacy, and at the same time benefit by the repudiation of the illegai con- 
dition : in such case, there must be collation of the money received in 
another State. Hoggatt v. Gibbs, 700. 


See Srccessios—Succession of Tournillon, 263. 
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COMMISSION. 
See Evipence—Langley v. Kinkead, 392. 






COMMON CARRIERS. 
1. Where it is the custom of common carriers to allow the baggage of pas- 
sengers to be taken in charge by servants in their employ, to be delivered 
by them at a certain place and in a certain manner, they will be liable 
for the loss of baggage arising from the neglect of their employees to make 

the delivery according to custom. Fisher v. Geddes, 14. 


9. In contracts of affreightment which do not stipulate a time for delivery, the 
merchant or shipper is entitled to a reasonable time, after the ship or 
other vessel is ready to receive on board the goods, to make a delivery of 

the same ; and he is entitled to this delay, whether the contract of affreight- 
q ment be by charter-party or for the conveyance of goods in a general ship, 
or other vessel. Williamson v. Dolsen, 94. 


3. The common carrier may restrict his liability by express special contract. 
Roberts v. Riley, 103. 


4. A common carrier is, notwithstanding a special agreement, liable for the 
carelessness or unskillfulness of his crew. The injury being proved, the 
burden of proof is on the carrier to show that it was caused by accident or 
vis major, or where the shipper has, by contract, undertaken the exclusive 
management of the things shipped during the voyage, then it must be 
shown that the injury has occurred by the fault of the shipper or his ser- 
vants. Ibid. 

5, Where flour was stowed upon a vessel, either improperly, or in such proxi- 
mity to an offensive aud injurious oil as to suffer damage, and it was 
shown that the common carrier had been put on his guard, as to the dan- 
ger from such oil to the flour—Held: That he was responsible for the 

a] damage sustained by the flour. Cranwell v. Ship Fanny Fosdick, 436. 


6. The first obligation of the common carrier is to indemnify the shipper for 
the loss or injury of goods committed to his charge, unless occasioned by 


accidental and uncontrollable events. Ibid. 
+ 7. A custom is without force in opposition to a positive law. Ibid. 
COMMUNITY. 


1. Where a marriage has been dissolved by a judgment of divorce, if the wife 
brings suit to recover her share of the community property, it must be 
shown that she accepted the community within the legal delays, after its 
dissolution by the sentence of divorce; otherwise, her pretensions are 
without foundation in law. Succession of Ewing, 416. 





2. Where property has been adjudicated, upon the death of the husband, to 
the wife, as the surviving spouse in community, on the advice of a family 
meeting, homologated by the decree of a court of competent jurisdiction, 
and where the child of the deceased was a party to the proceedings, and 
represented in the mode pointed out by law, such adjudication is conclu- 
sive upon the child as a party to the proceedings, until it shall be reversed 
or annulled, either by appeal or by a direct action of nullity. 

Holmes v. Dabbs, 501. 
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COMMUNITY (Continued). 


3. Although the Code does not expressly declare that a dissolution of the com. 
munity shall result from a judgment of separation of property betwee, 3 


husband and wife, yet such is the legitimate conclusion to be drawn from 
the textual provisions on this subject. Holmes v. Barbin, 553, 

4. One of the objects of a separation of property is to put an end to the com. 
munity. Ibid. 

. The wife who is divorced from her husband, and takes no steps to accept 

tke community within the legal delays, is presumed to have renounced jt, 
Decuir v. Lejeune, 569, 

6. An heir who acquires at a sale made to effect a partition, does not become 

sole owner under his ancient title as heir, but is invested with a new title 

as purchaser, and if he be married, the purchase is presumed to be made 

on account of the community, unless he declare his intention to be other. 

wise in the act by which his acquisition is evidenced. 

Breaux v. Carmouche, 588, 

. The whole property in the thing sold, including his own share as heir, 
passes by force of the decree to the adjudicatee. Ibid. 


8. The death of the wife dissolves the community, and with it ceases the right 
of the husband to stand in judgment, without the authorization of the 
court, in matters affecting the community property. 

Poutz v. Bistes, 636, 

9. A party holding a mortgage, by authentic act, against community property, 
is entitled to executory process, after the death of the wife, only upon 
giving notice jointly to her testamentary executor and to the surviving 
husband. Ibid. 

See Huspaxp anp Wire—Hart v. Gottwald, 13 
Pearson vy. Ricker, 119. 
Spalding v. Godard, 277. 
McVea vy. Holden, 317. 
Leech v. Guild, 349. 
See Marriace— Williams vy. Hardy, 286. 
Summerlin v. Livingston, 519. 


co 
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COMPENSATION. 


1. The husband cannot plead in compensation to a debt due by him to a sue- 
cession, the portion coming to his wife as heir to such successioh ; nor 
can he, as administrator of his wife’s paraphernal property, receive in 
payment of such portion as may fall to her, debts due by himself, and by 
receipting for the same, thereby discharge the administrator from the 
claims of the wife, as heir-at-law of the estate. 

Hanrahan v. Leclercq, 204. 
See Insotvency &c.—Martin v. His Creditors, 165. 
CONFLICT OF LAWS. 


1. The law of the actual domicil of an intestate, at the time of his death, will 
govern in matters relating to the right of inheritance. 
Abston v. Abston, 137. 
2. If a deed be legal by the laws of the country where it was executed, our 
courts will not interpose to defeat the possession of the legal holder ac- 
quired in that country, although there may be clauses in the instrument 
which would not have been valid under ourlaw. Rabun v. Rabun, 4il. 
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CONFLICT OF LAWS (Continued). 


3. The doctrine of the common law in regard to the formality of livery of sei- 
zin and the creation of an estate in remainder, does not apply to the crea- 


tion of a trust estate in a chattel. Ibid. 
See Insotvency &c.—Brent v. Shouse, 110. e 
Sec Prescrivtion—Morton v. Valentine, 150. 
Mandeville vy. Huston, 281. 

Mivors—Leverich v. Adams, 310. 
See MortGaces—JNV. O. Insurance Company v. Tio, 174. 
See HusBanD axD Wirr—Quigly v. Muse, 197. 

McVey v. Holden, 317. 

Leech v. Guild, 349. 
Sec Trust—Hullin v. Fauré, 622. 


CONSIDERATION. 
See Bitts or ExcnanGr, &c.—Morgan v. Knox, 176. 


CONSTITUTION. 


1. The Legislature have the right, under the Constitution, to confer upon the 
Recorder's Court in New Orleans, such criminal jurisdiction as may be 
necessary for the punishment of minor crimes and offences, and as the po- 
lice and good order of the city may require. State v. Gutierrez, 190. 


2. The Article 103 of the Constitution, which guarantees to an accused the 
right of trial by jury, and requires that there should be an indictment or 
information, has no application to that class of offences which are to be 
tried summarily, and without the intervention of an impartial jury from 
the vicinage. Ibid. 






3. Such cases as fall within the jurisdiction of the Recorder, Mayor or Alder- 
men, under Art. 124 of the Constitution, form an exception to the gene- 
ral rule as laid down in Art. 103, with regard to the right of trial by 


jury. Ibid. 
4. The Legislature is vested with absolute right of legislation, except when 
restricted by the Constitution. Ibid. 


5. The 3d section of the Act of the Legislature of 1859, entitled “An Act for 
the prevention and punishment of selling liquor to slaves,” which requires 
that the Recorders in trying such offences should be assisted by a jury of 

* three slave-holders, is not unconstitutional. Ibid. 


6. A jury formed before the Recorder’s Court, under a special statute, does 
not fall under the constitutional clause in respect to an impartial trial by 
a jury of the vicinage, and any number of jurors may compose the jury 
that the Legislature may deem proper to fix. Ibid. 


7. The statute of 1856, conferring judicial fanctions upon the Mayor of Baton 
Rouge, is not unconstitutional. Baton Rouge v. Dearing, 208. 


8. The Act of the Legislature approved March 19th, 1857, entitled “An Act 
relative to elections in the parish of Orleans,” which provides for the ap- 
pointment of a Superintendent and other officers, is not in violation of the 

a Constitution. State v. New Orleans, 354. 


9. This Act pertains to the body of laws for the internal government of the 
State, and does not form a part of the police or government of the city of 
New Orleans, and does not, therefore, contravene Art. 124 of the Consti- 
tution. Ibid. 
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CONSTITUTION (Continued). 
10. The clause in this Act which requires the city of New Orleans to Pay one. 


. of damages. 


INDEX. 


half of the expenses incurred to carry into effect the provisions of the 
same, is not in violation of Art. 123 of the Constitution, which provide 
that “ Taxation shall be equal and uniform throughout the State,” &e. 


Thid. 


11. Section 4th of the Act of 1855 provides : “That estimating the value of 


the property to be expropriated, the basis of assessment shall be the trae 
value which the land possessed before the contemplated improvement was 
proposed, and without deducting therefrom any amount for the benefit 
derived by the owner from the contemplated improvement or work.” The 
true intention of the Legislature in the passage of this Act was, that the 
contemplated improvement and the expropriation were to follow imme. 
diately upon each other; and, in this sense, the fourth section is not up. 
constitutional. Vicksburg Railroad v. Calderwood, 481. 


12. In a suit brought by a railroad company to expropriate land—Held : That 


the defendant has no right, in addition to the price of the land expro- 
priated, to claim payment for damage which may be done the rest of his 
property, when it is shown that such damage is more than compensated 
by advantages derived from the project. Ibid. 
See Erection—State v. Giffin, 420. 
See Pusuic TainGs—Slevens v. Walker, 577. 


See Poutick Jury— Voorhies v. Fournet, 597. 
See Insorvency &c.—Beach vy. Miller, 601. 


CONTINUANCE. 


1. An affidavit for continuance, which does not mention the names of the ab- 


sent witnesses, is insufficient. Huft v. Freeman, 240. 


. A second application for a continuance, for a ground which had already on 


the same trial been made and overruled, should not be heard. Ibid. 


3. Where a commission had been obtained to procure the evidence of a wit- 


ness, and on a rule taken on the opposite party to show cause why the 
depositions should not be read on the trial of the case, the objection was 
made that they were not signed by the deponent, and this objection was 
sustained by the court—-Held : That in the absence of any neglect attribu- 
table to the party taking out the commission, he was entitled to a new 
commission, and to a continuance of the cause in the meantime. 
Tarleton v. Bringier, 419. 


. The object of taking a rule to show cause why testimony taken by commis- 


sion should not be read on the trial, is to enable the party, in case of irre 


gularity or informality, not attributable to himself, to remedy the defect 
before trial. Ibid. 


CONTRACTS. 


1, Where there is only a passive violation of a contract, by the contractors 


leaving the work before it was completed according to the terms of the 
contract, and the proof shows that the work could have been completed 
at no great expense, the putting in default is a prerequisite to the recovery 
Rizan v. Prescott, 112. 
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CONTRACTS (Continued). 
9. Where, by the terms of a contract, a certain amount is due to the contract- 
ors, sub-contractors and material men are entitled to be paid out of that 
amount on service of their attested accounts, although the contractors fail 
afterwards to comply strictly with their agreement. The proper test in 
such a case is: had the contractors complied with the stipulations up to 
the time of the falling due of the installments for which the sub-contract- 

ors and material men had served their attested accounts ? 

St. Paul’s Church v. Giraud, 124. 

3. Equity obliges the proprietor, whose business has been well managed, to 
comply with the engagements contracted by the manager (negotiorum 
gestor) in his name, and to indemnify him in all personal engagements 
he has contracted in the management of his affairs. 

Garland v. Scott, 143. 


4. The action arising out of a quasi contract, like the action of mandate, part- 
nership and negotiorum gestor, is prescribed by ten years. Ibid. 


5. Where, under a special contract, a certain amount of timber was to be de- 
livered at a certain place, and in the event of inability on the part of the 
contractor to deliver at that point, it was agreed that it should be de- 
livered at another specified point, at a price equal to that if delivered at 
the first place, the delivery to commence at a certain time, and the con- 
tractor commenced the delivery at the place designated in the alternative 
some time before the time specified—Held: That the differenge in the 
price could not be claimed for the timber delivered before the time speci- 
fied in the contract. Roberts v. Powers, 187. 


6. Where a contractor delivers and puts up defective machinery as good, and 
loss is occasioned by such defect, it must be viewed as an active violation 
of the contract, and damages may be recovered without a formal putting 
in default. Hill v. Penny, 212. 

7. Where a party contracted to do work for the city, and the materials were 
furnished by a third person—Held: That the notification of the contract- 
or’s order upon the Comptroller for a warrant in favor of the furhisher of 
materials, for a portion of what might be found coming to him (the con- 
tractor) when his account should be audited, had not the effect of making 
the city the debtor, in the place of the contractor. 

Stewart v. Christy, 325. 

8. By the Mechanics’ Lien Law of 1855, p. 327, it is required that the attested 
account of materials furnished should be left in the hands of the owner, in 
all cases, by the workman or material man, in order to bind the former. 

Ibid. 

9. Where an agreement had been entered into between parties, to ship flour 
from Cincinnati to New Orleans, to be sold for a profit, and it appeared 
that such agreement had originated in a conversation, in which one of the 
parties urged, as a reason for the safety of such a transaction, the fact of 
his having English orders in hand, into which he could put the flour in 
case the market should have declined, on its arrival at New Orleans, to a 
point that,would pay no profit—Held: That therejis nothing necessarily 
immoral in such an agreement, within the meaning of Articles 1887 and 
1889 of the Civil Code. Nevins v. Chapman, 353. 
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CONTRACTS (Continued). 


10. The arrest of a fugitive, and his delivery from another State into the heals 
of the Marshall here, is a consideration sufficient in law to be the basis of 
. a legal obligation. Murray v. Kennedy, 385, 


11. In a suit to cancel a contract, where it would require a liquidation between 
the parties in order to ascertain their respective rights, the plaintiff is not 
bound to refund what he has received, before. he can be allowed to ingtj. 
tute his action. Millard v. Farley, 518, 
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12. Where there has been an active violation of a contract, the creditor js 
under nio obligation to put the debtor in default in order to entitle him to 
his action to cancel. Ibid. 


13. In order to establish a valid contract, it should appear that the offer was 

not only seriously made, but accepted. 
Vicksburg R. R. v. Hamilton, 521. 

14. A contract to run a horse race is not prohibited by law, and money lost on 
such a race may be recovered by action in the courts. But such cop. 
tracts, although permitted, are regarded with suspicion by the law, and 
the Judge is authorized to reject the entire demand, when the same 
pears to him excessive. Grayson v. Whatley, 525, 

15. The obligation arising out of a contract to run a horse race, is hereditable 
between the heirs of the contracting parties. Ibid. 


16. In all aleatory contracts permitted by our law, under Art. 2952 of the 
Civil Code, the personal qualities of the contracting parties must, more 
or less, form a material part of the motive to the contract, and the con- 
tract is not therefore assignable by one of the parties, without the consent 
of the other. Ibid. 


17. An obligation which is absolutely null is not susceptible of confirmation or 
ratification ; a new obligation to be substituted for it is necessary; and 
where the obligation is susceptible of confirmation or ratification, it is 
requisite that the acts relied on as being in confirmation or execution of 
the defective obligation, should have had in view and have been intended 
to supply the defects in the obligation which would render it null. 

Decuir v. Lejeune, 569. 


ee 


18. With regard to confirmatory acts containing an express ratification, and 
the voluntary execution importing a tacit ratification, the rules are the 
same so far as the substance is concerned ; there is difference only respect- 
ing the burden of proof. Ibid. 


19. The true consideration of a contract may always be questioned by one who 
was not a party to it, and who has an interest in showing that the con- 
sideration expressed was not the true one ; and if such third party offers 
one who was a party to the act, to make such proof, the objection that 
this witness was a party, goes to his credibility, and not to the competency 
of his evidence. Smith v. Conrad, 579. 3 

20. Articles 1795 and 1796 of the Civil Code, must be construed to mean, that 
the assent to a proposition, in order to be binding up»n the proposer, 
must be made at once, without any intervening separation of the parties, 

unless an intention, on the part of the proposer, to grant time for coa- 
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CONTRACTS (Continued). 
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sideration to the opposite party, appears evident, either, lst, from the 
situation of the parties, or 2ndly, from the nature of the contract. 
Boyd v. Coz, 609. 


4], Article 1798 C. C. is not inconsistent with Article 1796 ; the former refers 
to the case stated in the Article preceding it, where one party proposes 
and the other assents, without an immediate signification of dissent from 
the proposer :—where the conversation or correspondence terminates with 
the assent of the party to whom the proposition has been made. But 
Article 1796 refers to its own immediate preceding Article (1795) and to 
the state of facts of that Article—to-wit, a proposition, an assent, and an 
immediate signification of change of intention on the part of the pro- 
poser. , Ibid. 


22. Where one partner in a commercial firm made a proposition to his co-partner, 
that he would either sell his own interest in the concern, on certain terms, 
or purchase that of such co-partner on the same terms, and the partner, 
to whom the proposition was made, failed to signify his assent at the time, 
but went off, and three days afterwards notified the proposer of his deter- 
mination to purchase—Held: That an immediate signification of change 
of intention by the proposer released him from the obligation which he 
would have otherwise incurred, from his proposition, unless it appears 
from the situation of the parties, or from the nature of the contract, that 
it was the intention of the proposer to allow several days for reflection 
and decision upon his proposition. Ibid. 


23. The rule, that such matters of defence as might have been pleaded on the 
merits, cannot form legal grounds for an injunction, in arrest of the exe- 
cution of the judgment, finds an exception in cases of persons incapaci- 
tated from contracting generally or specially. As long as the disability 
lasts, a judgment obtained against them, under such circumstances, and 
which has not acquired the force of the thing adjudged, is liable to the 
same objection as the obnoxious obligation. Médart v. Fasnatch, 621. 


24. Where one of two residuary legatees incurs an ‘expense in protecting their 
joint interest, and the evidence shows that his act proved beneficial to 
both, justice requires that he should be reimbursed by his co-legatees to 
the amount of the expense incurred on his account. 

New Orleans v. Baltimore, 625. 


25. An employer is the sole judge of the competency of those whom he choses 
te employ ; and so long as the employee is on trial, the employer has the 
right to determine for himself whether he possesses the proper qualifica- 
tions and habits for his business. Quirk v. Haskins, 656. 


26. A party should not suffer by an omission from the specifications of a con- 
tract, when those specifications were drawn up by the opposite contract- 
ing party. White v. New Orleans, 667. 


27. Where a contract is entered into by one assuming to act as agent of another, 
without having been authorized to make the contract, such pretended 
agent is by law responsible personally in the precise terms of the contract. 

Richie v. Bass, 668. 
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CONTRACTS (Continued). 

28. Neither party to a contract can maintain an action for damages for its vig. 

lation, without showing a readiness and ability to comply with his own 
engagement under the contract. Moore v. Hopkins, 675, 


29. The obligation contracted by the vendor, to cause a mortgage resting on 
the property sold to be erased within a specified time, is a condition pre. 
cedent to the collection of a note given for the price, and it is not incum. 
bent on the vendee to put the vendor in default by a formal demand on 
him to erase the mortgage. Walker v. Cucullu, 689, 


30. A letter considered as the evidence of an obligation, must be construed ac- 
cording to the ordinary rules of interpretation prescribed for contracts in 
general, and its contents determined by the meaning of the words in which 
it is written. Janin v. Pontalba, 691. 


See MarriaGe—Rice v. Alexander, 54. 
See Common CaRrIERS— Williamson v. Dolsen, 94. 
See Tutors anp TuTorsHip—Graham v. Hester, 148. 
See Action— Whitesides v. McGrath, 401. 
See Huspanp anpD Wire—Hawkins v. Hays, 615. 
See New OrLteans— White v. New Orleans, 667. 
See Statutes—Bazter v. Sisters of Charity, 686. 

, See SuBRoGaTIoN—Shropshire v. His Creditors, 705. 


CORPORATIONS. 


1. The ordinance of the city of New Orleans, approved April the 7th, 1858, 
relative to the assemblages of colored persons, free or slave, in violation of 
law, is not unconstitutional in its provisions. 

African Church v. New Orleans, 441. 


2. The Act of the Legislature of March 20th, 1850, entitled “An Act to 
amend the fourth section of an Act providing for the organization of cer- 
tain corporations in this State, approved April 30th, 1847,” is a mere 
legislative interpretation of the word “ persons” in this Act of 1847. 

Ibid. 

3. Where a number of free colored persons had associated themselves together 
as a corporation, for purposes of public worship, and purchased property 
in their social capacity—Held: That although such a corporation has no 
legal existence, yet the members, considered as individuals, are entitled to 
their rights of property in what may have been acquired in the corporate 
name. Ibid. 


See Ivsotvency &c.—Jeffries v. Belleville Iron Works, 19. 





COSTS. 

1. Where a Sheriff has not been authorized as the legal agent of the seizing 
creditors, to insure property in his custody, he has no authority under the 
law to effect such insurance, and his claim for the return of the premium 
paid cannot be allowed as costs of suzt. Owens v. Davis, 22. 


2. The statutes of the State anthorizing the municipal authorities, by whom 
the costs in criminal cases are paid, to regulate and fix the expenses in 
such cases, restrict them in respect to charges for the maintenance of pri- 
soners. Parker v. New Orleans, 43. 
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3. Under the Act of 1856, the city of New Orleans has no greater power 
given to it in this respect; and the Sheriff of the parish of Orleans has 
the right, under the Acts of the Legislature, to charge thirty-seven and 
one-half cents for the daily maintenance of prisoners, and one dollar for 
turnkey’s fees for each prisoner. Ibid. 


4. Where the plaintiff partially succeeds in an injunction suit, he is entitled to 
recover the costs of suit. Manning v. Ayraud, 126. 


5. Unless the tender is made in the form required by law, the plaintiff will not 
be liable, under the Act of 1839, for the costs of the provisional seizure 
issued before the maturity of the installments of rent. 

Stillman v. Bryant, 175. 


6. When an appeal has been taken from a judgment rendered in the District 
Court, pending the appeal, the Sheriff cannot, by an ex parte motion, ob- 
tain judgment and issue execution for his costs against the party cast ; he 
should take a rule and notify the party before having his compensation 
fixed. Decuir v. Lejeune, 216. 


7. Where it appears that no effort was made in the lower court to correct a 
supposed error in the judgment with regard to the costs, and the plaintiff 
has judgment for a part of his demand, the Supreme Court will not dis- 
turb that part of the judgment which awards him his costs. 

Blanc v. Cousin, 294. 


8. Where there is a reconventional demand, and both parties to the suit are 
cast, each must pay the costs of his own pleadings. 
Peniston v. Somers, 679. 


COURTS. 


1. Where a Constable has seized property under a writ emanating from a Jus- 
tice of the Peace, his possession is that of the law; he may protect his 
possession of the property seized by calling to his aid the judicial power, 
when needed ; and when, by an order of a District Court, an attempt is 
made to deprive him of his possession, he is entitled to appeal from such 
an order, if the case be an appealable one. 

State v. Judge 5th District Court, 34. 


2. When an appeal in such 9 case is refused him, his remedy is not by a writ 
of certiorari. Ibid. 

3. During the pendency of a suspensive appeal, the power of the District Court 

to order the sale of property is superseded, and such a sale would be void. 
Smelser v. Blanchard, 254. 

4. Where the court has ordered the sale of property on terms of credit, and it 

is sold for cash, the sale will be void for want of an order of sale. 

Ibid. 

5. The executrix being invested by law with powers of administration only, 
could not ratify a sale which was void for,want of a proper order to sell, 
Ibid. 

6. The courts of this State are vested with an equitable jurjsdiction in cases 
where the laws are silent. Clarke v. Peak, 407. 
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COURTS (Continued). 


7. The Sixth District Court of the parish of Orleans has no jurisdiction ig 
criminal matters, and is without authority to take « bond from a prisoner, 
upon an application for a writ of habeas corpus, even with the consent of 
the parties. Its jurisdiction is entirely civil, the whole criminal jurisdig. 
tion in the parish of Orleans being vested in the First District Court, 

State v. Branner, 565, 

8. The State is not entitled to judgment on a bond taken by the Sixth Dig 

trict Court of New Orleans in a criminal proceeding. Ibid. 


See Craamnxat Law—State v. Keeper of Parish Prison, 347. 
See OFFENCES AND Quasi Orrexces—Brainard v. Head, 489. 


CRIMINAL LAW. 


1, Communications made by a prisoner to his counsel in the course of profes. 
sional employment, and documents placed by him in the charge of his 
counsel, are not admissible as evidence against him in a criminal prosecu- 
tion. State v. Hazleton, 72. 


2. The Acts of the 6th of March, 1819, and the 14th of March, 1855, do not 
relate to the same subject-matter, there being no provision of law in the 
latter relative to stealing, inveigling, or carrying away slaves. The 
larceny punished by the 26th section of this statute is the common law 
offence, of feloniously taking and carrying away the personal goods of 
another. Slaves are not classed under our law as goods or personal chat- 
tels. The former Act is not, therefore, repealed by the latter. 

State v. Gore, 79. 

3. In the trial of slaves, Justices of the Peace do not act as jurors only, but 
as judges ; and under the provisions of the statute, they are competent, 
after a mis-trial, to sit again in the case, until the prosecution be at an 
end. State v. Bill, 114, ‘ 

4. Although the day fixed for execution by the magistrates before whoma 
slave has been tried for a capital offence has elapsed, pending an appeal, 
on the judgment being affirmed, it is the duty of the Sheriff to execute 
the sentence. State v. Joshua, 118. 

5. Confessions made by an accused to the persons who arrested him, and who 
were not public officers, are not admissible in evidence against him. 

State v. George, 145. 

6. Confessions made under such circumstances are not admissible even when, 

in a case of larceny, the person to whom they are made is directed by 
the accused to the place where the stolen goods are to be found, and he 
finds them in the place designated ; the fact of finding the goods may be 
taken into consideration by the jury, but not the admission of the accused 
that he had stolen and put them there; this fact must be collected from 
the circumstances of the case. 1 bid. 

. It is not necessary, in charging an offence in an indictment, to follow the 

the words of the statute, it is sufficient if it be distinctly charged in other 
words. State v. Butman, 166. 


8. Although the defendant ig a prosecution for libel, may prove the truth of 

the charges that gave rise to the prosecution, yet evidence of common re- 

ports, or of publications in newspapers upon the subject, is inadmissible. 
, ; 

Ibid. 
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 opIMINAL LAW (Continued). 
9, A party is just as much responsible, criminally and civilly, for giving cur- 

rency to slanderous and libelous reports, and publications, as if he had 

originated them. His only excuse in such a case, is to show the truth of 

the charges preferred, and not the truth of the preferment, by others, of 

such charges. T bid. 


10. The extra-judicial declarations of the person against whom the libel was 
preferred, are not admissible in evidence, as the admissions of a party, he 
being merely a witness in the prosecution. It is otherwise in a civil suit, 
which the injured party may institute for the recovery of damages. 
Ibid. ‘ 


Jl. When the defendant, for the purpose of discrediting the witness, offers to 
prove these statements, after directing the latter’s attention to the fact 
that they had been made, the evidence is admissible. Ibid. 


12. A motion in arrest of judgment lies only for defects apparent on the face of 
the record. State v. Addison, 185. 


13. The 94th section of the Act of 1855, relative to crimes and offences, which 
punishes by fine and imprisonment the selling by retail of spirituous 
liquors without a license, is not repealed by the Act of 1855, relative to 
drinking houses, but is still in force. State v. Parker, 231. 


14. The State is not bound to furnish the accused with a list of the talesmen as 
as they are summoned. State v. Henry, 297. 


15. The Act, approved March 15th, 1855, entitled “ An Act supplemental to 
an Act relative to crimes and offences, is not restricted in its application 
to bank officers, but embraces all classes of persons. 

| Burkett v. Lanata, 337. 


16. Proceedings under the Act of 1859 entitled “ An Acct relative to free per- 
sons of color coming into the State from other States or foreign coun- 
tries,” are of a criminal nature. 

State v. Keeper of Parish Prison, 347. 


17. In criminal prosecutions, the Supreme Court is without jurisdiction, unless 
the offence charged be punishable with death, or imprisonment in the peni- 
tentiary, or a fine exceeding three hundred dollars has been actually im- 
posed. And then there must be a final judgment before an appeal can be 
taken. Ibid. 


18. In matters of habeas corpus, the jurisdiction of the Supreme Court is origi- 
nal, and not appellate. The original power to bail precludes the idea 
of the exercise of an appellate jurisdiction in relation to the same subject. 

Ibid. 

19. Indictments need not descrive the court before which they are found, nor the 

jurors by whom they are found, nor need they aver that the court has 

jurisdiction of the offence. State v. Marion, 495. 

20. The caption to indictments is here uniformly dispensed with. Thid. 

21. A mistake in an indictment, as to the parish for which the Grand Jury was 


empanneled and sworn in, is not a ground upon which to quash. 
Ihe. 
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CRIMINAL LAW (Continued). 
22. 


23. 


24. 


26. 


29. 


30. 


31. 


32. 


INDEX. 


The State has a right to the presence of a party indicted fora felony, and 
he has no right to be heard in a motion to quash, while he is absent and 
a fugitive from justice—his surety on-a bail-bond cannot, therefore, be 
heard on this subject. Ibid. 

The rule that the defendant must not be charged with having committed two 
or more offences in any count of the indictment, does not apply to cumula. 
tive offences denounced in the same statute. _ State v. Markham, 498. 

The prosecution for keeping a banking-game, or banking-house, is governed 
by the prescription of one year. Ibid. 


. It is not necessary that the State should prove the dealing of Faro several 


times, in order to show a violation of the statute: once will be sufficient. 
Ibid. 

To keep a house where a banking-game is carried on, as well as to keep a 

banking-game, is an offence under the statute: there is no real difference 

between keeping a banking-house where money is bet or hazarded, and 
keeping a house where a banking-game is carried on. Tbid. 


. Where the Judge, in his charge to the jury, does not state nor recapitulate 


the evidence, so as to influence their decision on the facts,—nor state, nor 
repeat to them the testimony of any witness, nor give them any opinion 
as to what facts have been proved or disproved, the charge is not liable to 
the objection, that it touched upon the facts. Ibid. 


. The imprisonment allowed, in default of the payment of any fine imposed 


by a sentence of the court, cannot exceed one year. Acts 1855, 34. 
Ibid. 
The State’s attorney, in a public prosecution, is entitled to the opening and 
the close of the argument, although the prisoner offers no evidence. 
State v. Millican, 557. 


A juror cannot be heard to impeach the verdict which he has rendered. 
He is not allowed to prove the misconduct of his fellow jurors, nor to 
show that they erred in the formation of their verdict, either by disregard- 
ing or misconstruing the charge of the Judge. Ibid. 


In a criminal prosecution, no defect of form, either in the proceedings or in 
the indictment, however apparent on the face of the papers, will be a 
good ground for a motion in arrest of judgment. Ibid. 


The offence of willfully or maliciously setting fire to, and burning a crib of 
corn, falls within the provisions of the 3d section of the Act approved 
March 18th, 1858, entitled “ An Act to amend and reénact c#rtain sec- 
tions of an Act entitled “ An Act relative to crimes and offences,” ap- 
proved March 14th, 1855. Ibid. 

See ConstitcTION—State v. Gutierrez, 190. 

See Wirvess—State v. McDavid, 403. 

See Evipence—Slate v. Simon, 568. 

See Jurispiciion—Ney v. Richard, 603. 

See Juries anp Jvrors—State vy. Walters, 648. 

See Staves anp Statu Lineri—Sate v. Solomon, 463. 


CURATOR. 


See Huspanp ano Wire— Woodward v. Woodward, 162. 
See AppeaL—Langley v. Burrows, 392. 
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INDEX. 


DAMAGES. 
1. Damages will not be allowed against a party for asserting a right in a court 
of justice by the compulsory. process allowed by law, beyond the damages 
actually sustained, unless the circumstances of the case disclosed a want of 
probable cause for the action, and malice in the resort to compulsory pro- 

cess. Carter v. Tufts, 16. 


9. Where one slave kills another, the merits of the quarrel between them, and 
the fact of the slave killed being the aggressor, are immaterial, and will 
not be noticed in the decision of an action brought by the owner of the 
slave who was killed against the owner of the slave who killed him, for 
the value of the slave killed. Maille v. Blas, 100. 


3. The proof of the loss is sufficient to fix the liability in a case of this kind. 
Ibid. 

4. Where an act authorized by law gives rise to damage, it is damnum absque 
injuria. Barbin v. Police Jury, 559. 


5. Where excessive damages are awarded by a jury for an injury received, 
they will be reduced by this court. Benagam v. Plassan, 703. . 


See AtracumMent—Hyde vy. Higgins, 1. 
See AGENT AND AGENCY—Ducongé vy. Forgay, 37. 
See SHiprinc—Pousargues v. Steamer Natchez, 80. 
Hunter v . Bennett, 715. 
See OFFENCES AXD Quasi Orrences—Knight v. Opelousas Railroad, 105. 
Jenkins y. Opelousas Railroad, 118. 
Perrine v. Planchard, 133. 
Bogel v. Bell, 163. 
Howes vy. Steamer Red Chief, 321. 
Burkett v. Lanata, 337. 
Beverly v. Steamer Empire, 432. 
Wallace v. Miller, 449. 
Trudeau vy. Jackson Railroad, 717. 
See Conrracts—Rizan v. Prescott, 112. 
Moore v. Hopkins, 675. 
See Insunction—Campbell vy. Oliver, 183. 
See Mauicious Prosecution—Laville vy. Biguenaud, 605. 
See "SrquestraTion—Brozton vy. Bloom, 618. 


DEDICATION TO PUBLIC USE. 


See Puntic Taincs—Burthe v. Fortier, 9. 


DEFAULT. 
See Contracts—Hill v. Penny, 212. 
Millard vy. Farley, 518. 
Walker v. Cucullu, 689. 
See Sarr—Abels v. Glover, 247. 
See Pracrice— Vicksburg R. R. v. Barksdale, 465. 


DEPOSIT. 
See Sate—Brother v. Cronan, 256. 
See OFFENCES AND Quasi OrFences—Hiills vy Daniels, 280. 


DEPOSITION. 


1. Where an objection was made to the introduction in evidence of certain 

depositions, upon the ground that they were not reduced to writing by 
the Justice of the Peace before whom they were taken, and that the pro- 
ces-verbal of the magistrate did not state by whom they were reduced to 
writing—Held : That the presumption of law is, that the magistrate did 
his duty, and that the answers were written either by himself or by a per- 














INDEX. 
DEPOSITION (Continued). 


son not interested in the event of the suit, and that the burden of proof 
was on the party objecting to rebut this presumption. 
Imboden v. Richardson, 534, 
2. It is sufficient, in the execution of a commission to take testimony, if the 
caption and proces-verbal shows that the witnesses were duly sworn, and 
where, when and by what authority the commission was executed, and it 
is not necessary that it should appear by whom the deposition was written, 
Blair v. Collins, 683. 
See Evipenck— False v. Kittridge, 222. 
see Continvance—Tarlton v. Bringier, 419. 
DIVORCE. 
See Huspanp anp Wire—Lautler v. Mast, 592. 


DOMICIL. 


1. The fact that a person has voted in this State, and even become a candidate 
for the Legislature here, is not sufficient to show a change of domicil from 
another State, if it be proved that he never made a permanent change in 
his residence. Mand-ville v. Huston, 281. 

2. Where a party has removed from one parish into another, and has acted in 
the latter parish in such a manner as to manifest sufficiently his intention 
to change his domicil, but has not made a formal declaration to that effect, 
if a year has not elapsed since his removal, it is optional with a party de- 
siring to sue him to bring the suit in either parish. 

Berry v. Gaudy, 533. 

3. If a person wishes to protect himself from being sued in the parish from 
which ke removes, he should make an express declaration of his intention 
to change his domicil. Ibid. 

4. The act of residence does not alone constitute the domicil of a party, but 
it is the fact of residence coupled with the intention of remaining per- 
manently which constitutes it. McKowen v. McGuire, 637. 

See Jvrispiction—Lendis v. Waller, 218. 
DONATIONS. 

1. Where it is charged that the legatee was the concubine of the testator, such 
a legacy being in contravention of public policy, the legal heirs of the 
testator will be permitted to prove an illicit connection between the de- 
ceased and the legatee. Philbrick vy. Spangler, 46. 


2. An olographic will written in pencil is valid. Ibid. 


3. A decree of a Probate Court ordering a will to be executed does not 
amount to a judgment which is binding on those who were not parties to 
it, and when the will thus probated is offered as the title, in virtue of 
which property is claimed or withheld, its validity may be inquired into 
collaterally. Abston v. Abston, 137. 

4. A will in the nuncupative form made in the State of Mississippi, and at- 
tested by only three witnesses, in the absence of any evidence with regard 
to the laws of the State where it was made, will be, in this State, declared 
invalid. Ibid. 

5. Where a man married a second time, while his first marriage was undis- 

solved, and the second wife in contracting the marriage acted in good 

faith—Held : That at his death, the lawful wife and the wife de facto will 

























INDEX. 


DONATIONS (Continued). 
be each entitled to one-half of the community, and the children born of 
each marriage, entitled as legitimate children and heirs-at-law to succeed 
to the separate property of their deceased father, in equal parts, as if they 
had been born of the same marriage. Ibid. 


6. A disposition in a testament, having for its object the foundation and main- 
tenance of colleges under the administration of a municipal corporation, 
as trustee forever, is a prohibited fide commissum and substitution. 

Perin v. MeMicken, 154. 

7. As personal property has no situs, Article 483 of the Civil Code, which 
declares that persons who reside out of the State cannot dispose of the 
property which they possess here in a manner different. from its laws, will 
not apply to such personal property as, at the death of the testator 
abroad, happens to be within our territorial limits. Ibid. 


8, The trust estates of the common law were intended to be prohibited under 
the general term of fidet commissa. Ibid. 


9. The right of the cesluc que trust, under the common law, cannot be assimi- 
lated to the usufruct under our law. Ibid. 


10. The absence of interest in the trustee will not take the trust out of the pro- 
hibition of our Civil Code. : Thid. 

11. A bequest vesting a merely legal or apparent estate in a person, to be pre- 

served and returned to his children and grandchildren, with the obligation 

upon such person, during his possession, to apply the fruits and revenues 

of the property devised to the benefit of a third person, who is neither 

owner nor usufructuary in the sense of the Louisiana law, constitutes a 
fide: commissum reprobated by that law. Thid. 

12. The will of /7. S. contained the following dispositions, to-wit : “ Item 1st.—I 

give and bequeath my entire estate, of all and every description, to my chil- 

drei and their representatives, it being my wish that the same should be 

divided among them in the manner pointed out by law, subject to and under 

the conditions hereinafter expressed.” “ Item 2d.—It ts my will and wish 

that my entire estate, in the event of my wife, Margaret 8. Skipwith, sur- 

vving me, shall be kept and worked together, as it now ws, and managed 

and controlled by her ; and that no partition of the same be made among 

my hewrs until the youngest of my children I shall leave surviving me shall 

have arrived at the age of majority, or become emancipated by marriage, 

unless my wife should die previously thereto ; in which event the partition 

may take place at her death : my said wife to enjoy the usufruct of my share 

of the community during her life, as is provided by law ; and the net reve- 

nues of my separate estate during the time the same shall remain together 

and undivided, to be divided equally among my said children and heirs.” 

It was shown that at the death of the testator he had no separate pro- 

perty—He/d: That the true construction of the will is, to consider it as 

leaving the usufruct given by the Act of 1844 undisturbed, and as keep- 

ing the property in a state of indivision for the longest period allowed by 

law, viz, for five years. Held also: That the right conferred by the will, 

of keeping the property together and working the same, implies an ac- 

countability on the part of the widow and executrix for the crops only. 

Succession of Skipwith, 209. 
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DONATIONS (Continued). 
13. Where a testament purporting to be of the olographie kind, is not enti 


16. 


18. 


19. 


INDEX. 


written by the testator, it is null. Williams v. Hardy, 286. 


14. Where a party enters into a second marriage, children of the first surviving 
’ 


he is incapable of giving to his intended spouse more than one-fifth of his 
estate in usufruct. Ibid. 
Where it is shown that an act of donation was not simulated, but a real 
contract entered into between the parties, and carried by them into effect, 
the judgment creditors of the donor cannot disregard this transfer and 
proceed by execution. Johnson v. Alden, 505, 


The will of a party contained a clause, by which more than the disposable 
portion of his property was to belong to his wife during her natural life, 
to use or dispose of as she thought best, either in her lifetime or at her 
death for her benefit aud the benefit of their clildren—Held: That the 
tenure of the widow under this clause, is not that of an usufructuary, and 
that such a disposition of property is at variance with the provisions of 
the Code respecting the legitime. McCutcheon v. McCutcheon, 511. 


. The tenure of the children, as heirs under such a clause, is not one recog- 


nized by our laws, and must be considered as not written. The will is, 
in that respect, null and void. Ibid. 


The distinction which is recognized between fraudulent and simulated con- 
tracts,—limiting in the former case the creditor defrauded to a direct 
action in revocation, and in the other instance allowing the creditor to 
seize the property at once,—obtains in regard to donations. Ibid. 

The settled construction of Article 1520 of the Civil Code is, that a reser- 
vation of the usufract to the donor of immovable property renders the 
entire donation radically null, and not simply the illegal reservation of the 
usufruct. Martin v. Martin, 585. 


. A clause in a will, dispensing an usufructuary from making an inventory or 


giving security, is valid. Breaux v. Carmouche, 588. 


. But if the usufructuary undertakes to make an inventory, he must make an 


accurate one. Ibid. 


. A donation of immovable property made by a man to his concubine, is, un- 


der the prohibition contained in Article 1468 C. C., radically nall and 
void, and not susceptible of ratification or confirmation. Such a contract 
being absolutely nuil, all parties interested, such as all the heirs of a de- 
ceased party who has made such a donation, have a right to set up this 
nullity for the purpose of defeating the fraud practised upon the law. 
This right is not confined to the forced heirs only. 

Lazare v. Jacques, 599. 


. In suing for the property illegally donated, the heirs are not required to 


produce a counter-letter, but are allowed to prove the violation of the law 
by every species of evidence oral as well as written. Ibid. 


. Decision in the case of F. H. Fink et al. v. Executov of J. D. Fink, 12 An, 


affirmed. Fink v. Bullerdieck, 624. 


. The interpolation of words accidentally omitted in a will, made in the nun- 


cupative form by public act, cannot be considered as an interruption or 
turning aside to other acts. Carter v. McManus, 627. 
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DONATION S (Continued). 
96. Where a person, acting under a power of attorney which did not contain 


INDEX. 


the power to donate, made a donation propter nuptias, which donation 
was ratified by the principal after the marriage had taken place—Held : 


_ That this act of ratification was not a constitution of dowry after mar- 


riage ; for every ratification relates back to the time of doing the act or 
making the contract ratified. Baines v. Burbridge, 628. 


~ 97. Where the evidence shows that an act of sale was intended as an act of 


donation, and it is clothed with the formalities required by law for the 
validity of donations inter vivos, effect will be given to it as a donation. 
Harper v. Puerce; 666. 


98, The will of N. H. contained the following clause: “ I give, devise and be- 


queath to the legitimate children of my son Anthony, who may be living at 
the time of his death, and the legal descendants of such as may previously 
die, in such portions as my son Anthony may by deed or will appoint, and 
in default of such appointment, in equal portions, the descendants of any 
deceased child taking but one share, all the lands, slaves and movable effects 
belonging to me in the parish of Madison, in the State of Louisiana, or 
which may be thereon at the time of my death ; and I appoint my son An- 
thony guardian of his said children, and will and require that he shall 
manage and control said lands, slaves and movable effects to the best advan- 
tage of said children, and with the income thereof provide for the genteel 
support and liberal education of said children and their descendants, accord- 
ing to his judgment and discretion. I further will and devise, that, as such 
of said children shall arrive at the age of twenty-one years, or marry, that 
said Anthony shall set apart and give the usufruct of a portion of such 
property to such child, to such amount ay he may deem just, after which he 
shall not be accountable for the receipt or disbursement of the income of such 
property, so set apart, nor for the support of the child so advanced. I wish 
it weil understood, that if Anthony should die before his children arrive at 
the age required by this will to take charge of the property, in that case, I 
wish my executors to take charge of every species of property herein men- 
tioned for my son Anthony’s children, and act according to this will. Also, 
I give and bequeath to Authony’s children, at his death, all that plantation 
on which he now resides, in Adams County, which I purchased from Wil- 
liam P. Grayson and others, and all the slaves and personal effects which 
may be permanently settled thereon and under his cuntrol at the time of my 
death. 1 wish it well understood, that all the property mentioned in this 
will for my son Authony’s children, goes to them and their descendants for- 
ever.” —Held : That the interest of Anthony's children depended on the 
previous demise of their father, and the title did not vest in the children 
or descendants of Anthony at the death of the testator, and that the dis- 
position was a prohibited substitution. Hoggatt v. Gibbs, 700. 


29. A disposition in a will, which is reprobated by law, such as a substitution, 


is not susceptible of confirmation or ratification. Ibid. 


30. Conditions inserted in donations, which are contrary to law or to morals, 


are reputed not written. Ibid. 
See Staves AND Statu Liperi, Bateman v. Frisby, 58. 
See Huspanp anp Wire—Atkinson vy. Atkinson, 491. 
See Sate—Carter v. McManus, 641. 
See CoLtaTion—Hoggatt v. Gibbs, 700. 
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See MarriaGe—Fleytas vy. Her Husband, 62. 
See Donations—Baines v. Burbridge, 628. 


ELECTION. 


1. An incumbent of an office who has been defeated by another, in an election 
for the same office, and contests the right of his opponent, will be respon. 
sible to him for the fees of the office pending the contest, should it be de. 
cided that such incumbent had no right or ‘claim to hold such office, 

Petit v. Rousseau, 239, 


2. The Act of the Legislature entitled * An Act relative to elections in the 
parish of Orleans,” approved March 19, 1857, is free from all constity. 
tional objections. State v. Giffin, 420. 


3. Where an election was contested upon the ground, that after the commis. 
sioners had made their return they proceeded to count the votes over again 
and found that there was a difference which would have changed the re 
sult—Held: That where it does not appear that the mistake was com. 
mitted on the first, any more than on the second counting, full effect must 
be given to the official returns of the commissioners. 

Ramsey v. Callaway, 464. 


See ConstitcTiIon—Nlatfe v. New Orleans, 354. 


EMANCIPATION. 


See SLaVEs AND Statu Liner!:—Bateman v. Frisby, 58. 
Foster v. Mish, 199. 


EQUITY. 


See Cocrts—Clarke v. Peak, 497. 


ESTOPPEL. 


1. Where the averments in a petition amount to an acceptance of a succession, 
the plaintiff is estopped from contesting a valid title derived from the 
person to whom he succeeds ; he is the warrantor of the title. 

McQueen v. Sandel, 140. 


2. The probate of a will does not estop a legal heir from disputing any of its 


dispositions, or demanding of the courts an interpretation of the same. 
Succession of Skipwith, 209. 


3. An heir will not be relieved from the obligation of collating a debt due by 
him to his ancestor, on the ground of prescription acquired after the 
opening of the succession. Thid. 


4. Where a creditor has treated with the transferree of his debtor’s property, 
as the real owner, he will be estopped from contesting the validity of the 
sale. Ross v. Pritchard, 531. 


5. An application made by the executor named in the will, to have the will 
probated, is not a judicial admission which would estop the executor from 
claiming as his own, property disposed of in the will. 

Carter v. McManus, 676. 
See MARRIAGE—Summerlin v. Livingston, 519. ; 


See Marriep Woman—Baines v. Burbridge, 628. 
See Action, Petrrory—Girault v. Zunts 684, 
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INDEX. 


EVIDENCE. 
1. 


In an action for damages, evidence is inadmissible to prove damages of a 
different character from those set forth in the pleadings. 
Roberts v. Hyde, 51. 


In a suit brought on a special contract, evidenee may be received to prove 


the value of the work or labor performed under the contract; but the 

plaintiff is not entitled to a judgment for more tha» the stipulated price, 

as his claim is based on the contract, and not on a quantum meruit. 
Lacroix v. Tournillion, 69. 


. Entries on the books of an insolvent, when they are shown by witnesses to 


have been made in good faith, and at the time they purport to have been 
made, and most of them for matters within the knowledge of the wit- 
nesses, are admissible, and sufficient to correct an error made by the syn- 
dic in his tableau of distribution. Hernandez v. His Creditors, 87. 


. It is not necessary that the contract of affreightment should be in writing, 


and parol evidence of any special agreement is, therefore, admissible. 
Roberts v. Riley, 103. 


. A copy of an assignment under private act which is in existence, and under 


the control of the party in whose favor it is made, is not admissible in 
evidence. Gaines v. Page, 108. 


. Parol evidence is not admissible to explain receipts, where the receipt itself 


is the only legal evidence of a contract for the sale of real estate, and 
where the effect of the parol proof would be to substitute a parol agree- 
ment for the saie of an immovable, in the place of the receipt. 

Young v. Cook, 126. 


. Parol evidence is admissible to prove the contents of an instrument of: par- 


tition, after the opposite party has been served with notice to produce the 
missing document, if in his possession, and after the loss of it has been 
advertised in a newspaper and an affidavit made by the party offering to 
introduce it, that he has not been abie to find the document after diligent 
search. McQueen v. Sandel, 140. 


. A party interrogated on facts and articles may state any facts intimately 


connected with the subject of the interrogatories, and necessary to an ex- 
planation of part of his afswer. Tegarden v. Powell, 184. 


. The evidence of one witness, who simply deciares that an account sued on, 


and over five hundred dollars, is correct, without giving his reasons for 
this assertion, is not sufficient to authorize the confirmation of a default; 
Kentgen v. Jordan, 219. 


. A party who has violated his contract to erect buildings for another is not 


entitled to exact a specific performance, but can only claim the value of 


his work and materials. McClure v. King, 220. 


. A deposition of a witness residing out of the State, taken under commission, 


which was issued without the necessary affidavit, should not be received 
in evidence. Folse v. Kittridge, 222. 
In a petitory action brought by the administrator of the husband’s estate 
against the widow, for slaves which she has in her possession and claims 
as her paraphernal property, parol evidence is admissible to prove that she 
possessed the slaves prior to her marriage, as owner. 
Bordelon v. Dumartratt, 227. 
95 
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EVIDENCE (Continued). 


13. Where an instrument was attested by two witnesses, and afterwards acknow. 
ledged by the parties before the Parish Judge, when no witnesses were 
present—Held: That it was not an authentic act, and the copy was inad. 
missible in evidence, until an effort had been made in vain to obtain the 
original. Curpenter v. Featherston, 235, 


14. When the suscribing witness to an act under private signature, resides ont 
of the State, proof of the genuineness of the signature of the party to 
the act, and of the absent subscribing witness, should be received prepa- 
ratory to the introduction of the act in evidence. Ibid. 


15. An uncertainty in the description of the property sold forms no objection 
to the admissibility of the act of sale in evidence. Ibid. 


16. An objection to an act under private signature, offered in evidence, that it 
has no date except that of the day when it is offered, goes only to the 
effect of the evidence. Ibid. 


17. A party seeking to recover must make his claim certain, it is not sufficient 
to render it probable. Mummy v. Haggerty, 268. 


18. Where a party intends to avail himself of a decree as an adjudication upon 
the subject-matter in controversy, and not merely to prove collaterally 
that the decree was made, he must show the proceedings upon which the 
decree was founded, the whole record which concerns the matter in ques- 
tion ought to be produced. Clark v. Hébert, 279. 


19. A copy of an Act of the Legislature of another State cannot be properly 
authenticated without having affixed to it the seal of the State. 
Commonwealth Insurance Co. v. Labuzan, 295. 


20. Where it was sought to make parties liable for the price and debts of a 
boat, as owners, under a title derived from the plaintiffs at a certain pe- 
riod—Held: That evidence of a different title could not be received. 

Shaw v. Noble, 305. 


21. A variance in the bill of sale as to the names of the vendors, is a variance 
in the substance itself, and will exclude it as evidence. Ibid. 


22. Where it is sought to prove payment of a promissory note, it is not neces- 
sary that the note be annexed to the commission, in order to prove pay- 
ment by the answers of the witness, whose depositions are to be taken. 

Forbes v. Fahrmer, 319. 


23. Plaintiff having ignored the existence of a note, and sued for the stipu- 
lated price of property sold, cannot, where the defence is that the note 
was taken up by defendant, insist upon the production of the note. 

Ibid. 

24. Where a party had given his note, payable to bearer, and secured by mort- 
gage, and upon suit being instituted upon it by a third party, had set up 
as a defence the want of consideration, and for the purpose of throwing 
the burden of proving the consideration upon the plaintiff, offered in evi- 
dence a notarial act passed between himself and the original holder of the 
note, wherein the receipt of the money was acknowledged, the loss of the 

note recited, reference made to the newspaper in which the loss was pub- 
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EVIDENCE (Continued). 
lished, and the Recorder was authorized to erase the mortgage—Held : 
That such an act was res inter alias acta as to plaintiff, and the recital 
therein contained could not be established by the instrument. 

Hughes v. Carey, 348. 

95. The rule, that parol evidence cannot be received to contradict a written 
acknowledgment of indebtedness, is subject to exceptions, and in the 
present case it was held that, under the circumstances, such evidence was 
admissible. Watson v. James, 386. 


96. Full effect is given by the Supreme Court to evidence received in the infe- 
rior courts without objection. The party against whom evidence is 
offered, the introduction of which might be resisted, must object at the 
time it is presented, and if his objections are overruled, take a bill of ex- 
ceptions. New Orleans v. Congregation Dispersed of Judah, 389. 


27. In a suit to recover damages on account of a seizure made without any 
warrant in law—Held : That the plaintiff, having in vain endeavored to 
obtain the original writ of seizure, was authorized to prove, by secondary 
evidence, its issuing and the action of the Constable under it. 

Saloy v. Leonard, 391. 


28. The second section of the Act of 1855 authorizes commissioners, appointed 
in other States by the Governor of the State of Louisiana, to take the 
acknowledgment and proof of any deed, mortgage, &c.; and the 8th sec- 
tion gives to all acts thus acknowledged the force and effect of authentic 
acts executed in this State. The commissioners are thus vested, by ex- 
press provision of law, with all the powers of our Justices of the Peace 
and Notaries. When an act of sale, mortgage, assignment, &c., is passed 
before a commissioner, therefore, it requires two witnesses in order to 
make it authentic, otherwise it is an act under private signature. 

Langley v. Burrows, 392. 

29. Where the evidence of a deputy notary was introduced to explain a certifi- 
cate of protest, and its admission was objected to—Held: That, where 
the verity of the certificate is assailed, it is legitimate to use the state- 
ments of this witness to rebut the charge. 

Manouvrier v. Marvel, 396. 


30. Where plaintiff sought to hold defendant liable for money lent, and defen- 
dant’s books were offered in evidence, in which all the entries were made 
by plaintiff, as his book-keeper, during the defendant’s absence from the 
country—Held: That unless defendant objected to the entries on his 
return, and had his books corrected by counter entries, he will be pre- 
sumed to have acquiesced in those made, and they will bind him. 

Didier v. Augé, 398. 


31. Where money has been expended in carrying on another person’s business, 
he is bound to account for the same, although some other party may have 
held his power of attorney. Ibid. 


32. In a redhibitory action, where the plaintiff was allowed without objection 
to prove by parol and his own letter, that he had made a real tender of a 
slave which he had purchased, to his vendor; that such vendor had 

received back the slave, and that he promised to retarn the money—Held : 



















































EVIDENCE (Continued). 


33. 


35. 


36. 


37. 


38. 


39. 


40. 


4l. 


That such proof has, as to the vendor, the same effect that a written act 
of retrocession would have had. Morris v. Kendig, 404, 


Where parties undertake to disturb third persons in the possession of real 
estate acquired at public sale, at a time when the pretensions of such par- 
ties were either unknown or considered as wanting in validity, they must 
make their case legally certain. " McConnell v. New Orleans, 410, 


. A party seeking to recover property from a third person, as belonging to 


the community, should establish the marriage as conclusively as any other 
fact. Ibid. 


The supposition and belief of a witness are not admissible in evidence ; 
but the witness may state the facts from which such inference may be 
drawn by the court. Ibid. 


The Act of 1858, which declares that parol evidence shall not be received 
to prove any promise to pay the debt cf a third person, will have no ap. 
plication to a case in which it is proved that the promise was made prior 
to the passage of that Act, that the testimony was received without ob- 
jection and related to a bill of exchange upon which it was sought to hold 
the defendant responsible. Taylor v. Smith, 415. 


A certificate of proceedings before the Court of Ordinary in the State of 
South Carolina, where the Judge acts as clerk of his own court, is good 
evidence before our courts, under the Act of Congress, when such certifi- 
cate has the seal of the court, is certified by the clerk, and the same per- 
son, in his capacity of Judge, declares the attestation to be in due form. 

Pagett v. Curtis, 451. 


In a petitory action to recover property, the defendant cannot object to the 
introduction in evidence of the answers to interrogatories, upon the ground 
that the plaintiff, at the time of the service of the interrogatories, alleged 
ownership simply, without setting forth the particulars of the title so as to 
enable him to make a cross-examination of the witnesses, when the peti- 
tion and such interrogatories sufficiently informed the defendant of their 
object. Ibid. 


In a petitory action, it is sufficient, prior to the call in warranty, to make 
service of interrogatories upon defendant. Defendant cannot object to 
their introduction in evidence against him. Tbid. 


Copies and sworn extracts from mercantile books, although received with- 
out objection, do not make proof of the items of a merchant’s account. 
Byrne v. Grayson, 457. 
In a suit brought by a merchant on an account-current, the proof of the 
fact that he was the factor of the defendant, and that he (the defendant) 
had given him his promissory note in part payment of the balance of the 
account, does not prove such balance, where defendant’s answer contains 
a general denial, and a special averment, that at the time he signed the 
note he had not examined the accounts of plaintiff against him; such an 
answer imposes upon the plaintiff the burden of proving the items of ac- 
count objected to and under consideration. Thad, 
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42. 


43. 


47. 


49. 


50. 


51. 
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te 


53. 


54. 


55. 


‘INDEX. 


It is not sufficient for a party on whom the burden of proof rests, to make 
out a probable case, he must show by legal testimony, with reasonable 
certainty, the existence and verity of his demands. Lbid. 


A charge of eight per cent. interest in an account-current of a merchant, 


cannot be recovered without proof in writing of an agreement to pay it. 
Ibid. 


. Where the destruction of an instrument is shown by direct testimony, the 


oath of the party is not required by Article 2258 of the Civil Code. 
Weaver v. Cox, 463. 


. It is only necessary, by Article 2259, that the loss of an instrument be ad- 


vertised within a reasonable time, and this may be done in a proper case 
as well after, as before suit is brought. Ibid. 


. Where the paper is shown to have been destroyed, no advertisement is 


required. Iind. 


Where the defendant does not ask for security against the future appear- 
ance of an instrument alleged to have been lost, the plaintiff is not bound 
to furnish it. Ibid. 


. Parol evidence, although inadmissible to establish title to land, is yet ad- 


missible to prove fraud practised in the transfer of land. 
Garrett v. Crooks, 483. 


Although a witness does not recollect the whole conversation of a party, he 
may nevertheless be allowed to testify to what he does recollect. Any 
objection to testimony on this score goes to the effect, and not to the ad- 
missibility of the evidence. Ibid. 


Although the grounds of an exception be vaguely and indefinitely set forth, 
yet where they are sufficiently certain to apprise the plaintiff of the na- 
ture of the legal bar intended to be pleaded against his demand, evidence 
is admissible to sustain them. Holmes v. Dabbs, 501. 


Where an administrator's bond has been lost, and its existence and genuine- 
ness fully established, and it is shown that the administrator, who gave 
the bond, was the clerk of the court, and as such the legal custodian of 
the bond—He/d: That it is not necessary, in such a case, to advertise its 
loss, as required by Art. 2259 of the Civil Code. 

Cox v. Bradley, 529. 


. Testimonial proof is inadmissible to establish title to a slave by virtue of a 


sale—the evidence should be in writing. Barbin v. Gaspard, 539. 


Parol evidence is admissible to establish simulation in a title to slaves. 
Smith v. Lambeth, 566. 


A party claiming title to property under a Sheriff's sale is permitted to 
introduce in evidence the record of the suit in which the fi. fa. issued, and 
in which the Sheriff’s sale to such party took place; and the fact, that 
the Sheriff’s sale was not followed by registry, is not sufficient reason to 
exclude the record. Thid. 


Where a party brought suit to recover slaves, claimed to have been pur- 
chased by the defendant at Sheriff’s sale, from the same vendor under 
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EVIDENCE (Continued). 


whom plaintiff claimed title, and plaintiff offered to prove the verbal state. 
ments of the defendant, showing that he (the defendant) had purchased 
these slaves for the contingent benefit of the seized debtor’s wife and chil- 
dren, or of the debtor himself—Held: That, as the introduction of such 
testimony would be an attempt to establish title to slaves by parol, and 
would also be foreign to the issue in the cause, it is, therefore, inadmis. 
sible. . Ibid. 


56. Evidence of the voluntary confession made by a prisoner to the officer hay- 
ing him in his legal custody, is admissible. State v. Simon, 568. 


57. All confessions made by a prisoner, except when they have been obtained 
by duress or through inducements or promises, are legitimate evidence, 
whether made to private individuals or to persons in authority. Such is 
the common law rule, and even our statutes provide that the voluntary 
declaration of the accused before the committing magistrate is evidence, 

Ibid. 

58. Parol evidence is admissible whenever the obligation is one contracted in 
Ffraudem legis: it is immaterial what form may have been given to the re 
probated contract. Lazare v. Jacques, 599. 


59. Art. 2257 of the Civil Code, requiring corroborating circumstances, in ad- 
dition to the testimony of one witness, where the contract is for a sum 
exceeding five hundred dollars, relates in express terms to the proof of 
contracts which are not reduced to writing. 

Collins v. McElroy, 639. 


60. An American Consul at a foreign port is without authority to make an 
authenticated copy of a draft drawn here by the owner of a ship, upon 
the consignees of such ship at such foreign port. 

Williams v. Crescent Ins. Co., 651. 

61. Where a judgment has been rendered, declaring the sale made by a debtor 
of his property to be simulated, the record and judgment will be received 
as full and conclusive proof of simulation. 

Bowman v. McElroy, 663. 


62. Where one of the parties to a suit has more means of knowledge concerning 
a matter to be proved than the other, the onus proband: ison him. Ibid. 





63. Where a paper was offered in evidence, purporting to contain a dispatch 
received at a telegraph office, and no proof was made that it was in the 
handwriting of any person employed in the telegraph office at the time the 
dispatch purported to have been received, and no other proof of its au- 
thenticity was given—Held : That it was inadmissible as evidence. 

Richie y. Bass, 668. 


64. Evidence is inadmissible to establish payment or compensation of a debt, 
unless specially set up as a defence to the action. 
Ruhlman v. Smith, 670. 


65. In a suit upon a due bill, where there was a variance between the initials 
of the name with which the bill was signed, and the allegation of the 
petition as to the name of the person by whom the bill was drawn—Held : 
That a judgment of non-suit should be rendered, unless the plaintiff amend 
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" BVIDENCE (Continued). | 
his pleadings, or at least adduce proof of the fact that they were the same 
person. Hereford v. Lake, 693. 


See Bitts or Excuance, &c.—Martin v. Donovan, 41. 
See Common Carrrers—Roberts v. Riley, 103. 
See OFFENCES AND Quasi OrFences—Knight v. Opelousas Railroad, 105. 
Beausoleil vy. Brown, 543. 
See CrnmnaL Law—State v. George, 145. 
State v. Butman, 166. 
See SiwvitatTion—Daris v. Stern, 177. 
Carrollton Bank v. Cleveland, 616. 
See PLeapING—England y. Gripon, 304. 
Rugely v. Gill, 509. 
See Marriace—Succession of Taylor, 313. 
See Pracrice—Robertson v. Fullerton, 318. 
See New OrLEaANS— Webber v. Gottschalk, 376. 
See Mauiciovs Prosecution—Blass v. Gregor, 421. 
See ATTACHMENT—Simons v. Jacobs, 425. 
* See Interest—Bonner v. Copley, 504. 
See Sate—Barbin v. Gaspard, 539. 
Carter v. McManus, 641. 
See Executory Process—TZaylor v. Pearce, 564 
See InrERROGATORIES—Lapéne v. Riche, 612. 
See Repursirion—Paty v. Martin, 620. 
See Insurance—Parker v. Union Ins. Co., 688. 
See Deposrrion—Imboden v. Richardson, 534. 


EXECUTION OF JUDGMENT. 


1. Where the plaintiff in execution is the purchaser of property sold under 
execution of a judgment subsequently reversed on a devolutive appeal, he 
is obliged to restore the property itself, and place the defendant in the 
same condition he would have occupied if no such judgment had been ob- 
tained against him. It is a proper case for the restitulio in integrum. 

Graham v. Eagan, 97. 


2. Judgments of courts, as well as deeds and acts of parties, may be carried 
into effect by inquiries, outside the decree, deed or act, when there is a 
mere latent ambiguity. Lea v. Terry, 159. 


3. A distringas against the plaintiff is not the proper mode of executing such 
a judgment ; as no other person is ordered by the judgment to do the work, 
it must be done by the Sheriff, as executive officer of the court. 

Avery v. Police Jury, 223. 


4. A stipulation in a contract, that the property of the debtor shall be sold 
without appraisement, in the event of non-payment at maturity, is a pact 
which ought not to be recognized by a court in the decree rendered upon 
such contract. Levicks v. Walker, 245. 


5. A party having issued an execution against his judgment debtor, may pro- 
pound interrogatories to a garnishee, where the object of the proceeding 
is to ascertain whether he has money or other funds in his hands belong- 
ing to the debtor ; under such circumstances, it is not necessary that the 
plaintiff should resort to the revocatory action. 

Shaughnessy v. Fogg, 330. 


6. Where a party enjoins a seizure, upon the ground, that the judgment under 
which it issued is null and void, because it was rendered and signed at 
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EXECUTION OF JUDGMENT (Continued). 


chambers, he should deny under oath that either he or his counsel consented 
to the submission of the case to the Judge to be decreed at chambers, bg. 
fore he attempts to avail himself of the omission of the clerk to enter such 
submission upon the minutes of the court, or complains that it was not re 
duced to writing and signed by the parties and their counsel, 

Rust v. Faust, 477, 


%. The signature of the Judge affixed by consent, ii vacation, is a sufficient ap. 
thentication of a decree in an ordinary action to authorize an execution, 


Ibid. 
8. The uniform practice is to issue executory process on decrees rendered and 
signed at chambers. Ibid. 


9. Where it is shown that a party depends entirely upon his trade as a printer 
and editor for means of support, his printing press and materials necessary 

for the exercise of his trade are exempt from seizure under Art. 644 C. P 
Prather v. Bobo, 524. ; 


10. The tools and instruments, exempted from seizure by law, must be necessary 
and not merely convenient for the exercise of the trade by which the debtor 
gains a living. Ibid. 

11. Where the proper mode of executing a judgment is by a writ of possession, 
there is no necessity for mentioning in the decree, that such a writ shall 
issue. State v. Bondy, 573. 

12. The difficulty of executing a judgment, because of uncertainty in the decree, 

i is no concern of the Clerk ; his duty is to issue the writ in the manner 
; pointed out by law. Thid. 
13. In executing a writ of possession, the Sheriff is bound to consult the petition 
and the reasons for judgment, if necessary to explain what is uncertain in 
the decree ; and he will be responsible in damages to the plaintiff, if he 
neglect or refuse to execute the judgment, if practicable with those expla- 
nations. Tbid. 

14. At a Sheriff's sale of real estate, according to the terms of the sale, as an 
nounced and entered on the Sheriff’s books, the credit price of the sale 
was to bear six per cent. interest per annum to maturity, and eight per 
cent. eventual interest; the purchasers having given their notes to bear 
eventual interest only, the Sheriff, some time afterwards, took a rule upon 
them to show cause why they should not comply with the terms and con- 
ditions of the sale as announced—Held: That after the Sheriff had made 
a sale of the property, executed the deed, delivered the notes of the pur- 
chasers to the party entitled to them, and returned the writ into court, he 
was without further interest in the controversy, and consequently, the rale 
taken by him could not be maintained. Succession of Caldwell, 617. 


See Sate, Jepiciar— Nicholls v. Mercier, 370. 
See Warranty—Haynes v. Courtney, 630. 


EXECUTORS AND ADMINISTRATORS. 


1. Testamentary executors, after being finally discharged by a judgment from 
their trust as such, have no authority to institute a suit to enforce provi- 
sions of the will. Rost v. Doyal, 180. 
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INDEX. 


Where an administrator has placed a debt upon his tableau, and made full 
proof of it, he cannot be permitted, in the absence of proof of error, to 
question the truth and competency of the evidence adduced by him in sup- 
port of the correctness of the tableau, when the heirs seek to make him 
personally liable, on his failure to collect the debt. 

Servet v. Labauve, 186. 


. The joinder of the heirs in the prayer for the homologation of a tableau, is 


not a waiver of their rights against the administrator for his mal-adminis- 
tration in not proceeding to collect a debt at an earlier date, which was 
prescribed at the time it was placed on the tableau. Ibid. 


. The regular mode of ascertaining the extent of the personal liability of an 


executor for acts of mal-administration, is by opposition to the account of 
administration when rendered, and a personal action by the creditor against 
the executor, cannot be carried on so long as an opposition to the account 
on the same grounds remains undisposed of. Cooper v. Cotton, 214. 


. A foreign administrator, who has qualified in a court of competent juris- 


diction, has the right to sue for property brought into the State, belong- 
ing to the succession which he administers. 
Crawford v. Graves, 243. 


. The appointment of a judicial factor or administrator, by a foreign court 


of justice, confers no power upon such judicial factor to act in Louisiana, 
upon the simple registry of the decree of the foreign tribunal for his ap- 
pointment. Henderson v. Rost, 405. 


. An administrator pro fempore of an interdicted person cannot bind the in- 
} P 


terdict for the payment of any specified amount, in order to effect a liqui- 
dation of partnership affairs. Espinola v. Blasco, 426. 


. Under our law, the widow in community may purchase from the succession 


of her husband, of which she is administratrix, and, in the absence of 
proof to the contrary, it will be presumed that the law of any other State 
is the same upon this subject as our own. Pagett v. Curtis, 451. 


. The surety on an administrator’s bond cannot object to the return of nulla 


bona on a writ of fi. fa., on the grounds that the Sheriff made his return 
after the return day of the writ had passed. — Soldini v. Hyams, 551. 


A judicial bond must be construed by reference to the law in pursuance of 
which it was given ; and where no particular amount is expressed in an 
administrator’s bond, the surety will be liable in the amount for which the 
law directs such a bond to be taken, to-wit, one-fourth beyond the esti- 
mated value of the movables, immovables, and of the credits comprised in 
the inventory, and the fact of the inventory not having been filed when 
the bond was signed will not alter its effects. Ibid. 

An administrator is bound to render an account of the interest received by 
him, as also of the revenues of the estate confided to him, when kept in 
kind beyond a reasonable time. Ibid. 

An executor is never entitled to receive more than his commissions, which 
the law fixes as his exclusive remuneration, for services rendered in the 
mortuary proceedings. New Orleans v. Baltimore, 625. 

Where the administrator of a succession is the surviving partner in com- 
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INDEX. 


munity of the deceased, he has the same right to purchase at a sale of the 
effects of the succession, as any disinterested third person has, and a pur. 
chase made by such administrator is as valid and binding on the heirs, 
whether minors, or of age, as if made by any third party. 
Carter v. McManus, 64}, 

See Atrorneys-at-Law—Succession of Sullivan, 200. 

See Succrssions—Sarage v. Williams, 250. 

See Sate—Dugas v. Gilbeau, 581. 

See Crration—Carter v. McManus, 676. 

See Estoprer—Carter v. McManus, 676. 


EXECUTORY PROCESS. 


1. In a hypothecary action to enforce a judicial mortgage, the certificate of the 


Recorder, that the judgment has been recorded in his office, has the same 
effect as evidence, when drawn up on a duly certified copy of the judg. 
ment, as it would have on a separate and distinct paper. 

Taylor v. Pearce, 564, 


2. The Recorder's certificate is only prima facie evidence of the facts stated 


in it, and if untrue, may be contradicted hy proof. Ibid. 


3. The right of action given by Art. 69 of the Code of Practice to the mort- 


gage creditor against the third possessor of the mortgaged property, de- 
pends, first, on the giving of notice to the third possessor, of the “ amica- 
ble demand,” and secondly, on the non-payment of the hypothecary debt 
by the third possessor, for the space of ten days, to be computed from the 
date of the service of the notice. These two conditions must be accom. 
plished, before a right of action can be completely vested in a mortgage 
creditor against the third possessor ; and, consequently, any action insti- 
tuted against the third possessor prior to the expiration of the ten days 
delay, is premature, and subject to legal exceptions. Ibid. 


4. The law has not made it the duty of the Sheriff to serve notices of amica- 


ble demand in hypothecary actions, and however convenient the practice 
may be, he acts in such cases as a private individual, and must be called 
as a witness to prove his ucts, and cannot certify to them in his official 


capacity for the purposes of evidence. Ibid. 
See Community—Poulz vy. Bistes, 636. 


EXPROPRIATION. 


See Constiturion— Vicksburg Railroad vy. Calderwood, 481. 
See Roaps anp Levees—Vicksburg Railroad v. Hart, 507. 


FRAUD. 


See SaLtE—WMiltenberger v. Burgess, 8. 
See Huspanp and Wire—Phelps v. Rightor, 33. 


GARNISHEE. 


See ATracuMent—Yale v. Whitmore, 63. 
See EXEcuTION OF JUDGMENT—Shaughnessy v. Fogg, 530. 


HUSBAND AND WIFE. 


1. Where the wife of an absconding debtor gives property in payment of a 





debt due by her husband, the law presumes that the property so given 
belongs to the community, and the act of the wife in giving the property 
in payment is a nullity, and the property attempted thus to be alienated 
by her is liable to attachment by the creditors of her husband. 

Hart v. Gottwald, 13. 
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In a contest between a wife separated in property from her husband, and a 
judgment creditor of her husband, seizing property which she claims as 
belonging to her separate estate, when the creditor specially denies that 
the property seized was purchased with the separate funds of the wife, and 
alleges fraud and collusion between the spouses in obtaining the judgment 
of separation—Held : That in such case, the burden of proof is thrown on 
the wife to establish the validity of her judgment, and to show how she 
acquired the property in question. Phelps v. Rightor, 33. 


. Where a judgment obtained by the wife against the husband for a separa- 


tion of property is attacked by the creditors of the latter, proof that the 
husband had received money after the marriage, belonging to his wife, is 
admissible, to show that the judgment was not rendered on the consent or 
admission of the husband. Razford v. Thorn, 81. 


. The judgment of separation of property is valid, although the wife fails to 


prove, when attacked by creditors of the husband, that he was indebted 
to her in the full amount for which she obtained judgment against him. 
The creditor can only then contest the amount of her judgment. Ibid. 


. A judgment of separation of property between husband and wife is not ren- 


dered null and void for want of publication. Ibid. 


. Where the wife’s execution against the husband was credited with the price 


of personal property of the husband—Held: That it was equivalent to a 
sale under the writ. Ibid. 


. Property acquired during the marriage, although purchased in the name of 


the wife, belongs to the community in the absence of proof that it was 
paid for out of the wife’s paraphernal funds. Pearson v. Ricker, 119. 


. The husband, when appointed curator of his wife interdicted for insanity, is 


bound to give security for the faithful administration of her estate confided 
to his care. Woodward vy. Woodward, 162. 


. A married woman is without power to file an answer and stand in judg- 


ment, without being authorized by her husband or the Judge ; and a judg- 
ment by default rendered against her before she is so authorized produces 
no effect. Rils v. Hamilton, 182. 


In a State governed by the common law, the title to personal property sold 
to the wife vests absolutely in the husband. Quigly v. Muse, 197. 


At common law, the wife’s estate being secured to her separate use by vir- 
tue of an ante-nuptial agreement does not confer the capacity to buy 
property and contract obligations that a married woman separated in pro- 
perty from her husband enjoys in Louisiana. Ibid. 


At common law, all contracts not under seal are contracts by parol. 
Ibid. 


Where a woman at the time of her marriage was in possession of certain 
lots, as lessee, upon which she had constructed houses, and derived a profit 
by sub-leasing them, and there was an agreement that at the termination 
of the lease it might be renewed—Held : That if by the marriage contract 

this continued paraphernal property, and was administered by her through 

her agents, and at its expiration the lease was renewed by her in her own 
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name, it remained, after renewal, paraphernal property, and was not liable 
for debts of the community. Spalding v. Godard, 277. 


14. A married woman is not a public merchant within the meaning of the Code 


unless she carries on a separate business from her husband. Ibid. 


15. Where the husband of the plaintiff is not a party to the suit, his authorizg. 


tion to bring the suit should be shown. _ Schewer v. Klein, 303, 


16. Where parties, who were married in this State, and had acquired during 


the marriage and their residence here, property in slaves, removed for g 
time to Mississippi, and while there entered into a post nuptial contract 
by which the slaves were conveyed to a trustee for the use and benefit of 
the wife, during her life, and after her death were to descend to the joint 
heirs of the husband and wife—He/d: That after they again returned to 
this State to reside permanently, their rights must be determined by our 
law, the post nuptial contract disregarded, and the slaves will belong to 
the community. McVey v. Holden, 317. 


. Where a foreigner owned property in this State, and by the laws of his 


own country there existed no community partnership between husband 
and wife—Held: That, prior to the passage of the Act entitled: “Ap 
Act relative to the property of non-resident married persons in this State,” 
a community would not exist here, his wife would not acquire a legal 
mortgage on his property in this State, and the law would accord none to 
his minor children. Leech v. Guild, 349, 


Where it is sought to hold a married woman liable on her note, given with 
the authorization of her husband, it is incumbent on the party seeking to 
recover, to show that the contract enured to her separate advantage, or 
that it related to her trade, if she acted as a public merchant. 

Bowles v. Turner, 352. 

Where the husband makes a sale of property, partly belonging to himself 
and partly to his wife, in which his wife joins him and declares that she 
gives and grants to the vendee “ all and singular any rights, titles or pri- 
vileges which she may have in her own separate right or otherwise, in and 
to the property mentioned in the act, and binds herself to maintain the 
validity of the act, it is a valid alienation of the wife's separate property 
and binding on her. Henderson v. Fort, 383. 


. Such a sale is binding on the wife, although by the express terms of the 


contract the price is made payable to the husband. The price of her pro- 
perty is still subject to her separate administration whenever she pleases 
to demand the same, even against the will of her husband. Thid. 


. A donation from one spouse to the other, made daring coverture, and with- 


out the forms of a donation inter vivos, is invalid. 
Atkinson v. Atkinson, 491. 


. Where a husband sold property to his wife, and the price was money and 


the labor of the wife’s slaves, to which the husband was himself entitled— 
Held : That such an agreement is not within the protection of Art. 2421 
of the Civil Code. Ibid. 


. Where a suit was brought by a surviving wife to recover a slave, upon the 


ground that the title of her deceased husband, under whose succession the 
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defendant claimed the slave, was invalid, since such slave, being her sepa- 
rate property, was sold by herself and husband to an interposed person, 
from whom he was the same day acquired by her husband—Held: That 
whether it be regarded as a sale to an interposed person, or not, the sale 
was ratified when the administrator of her deceased husband’s succession 
filed his account and carried the price of the slave into the same, and the 
plaintiff claimed in his succession her marital fourth in the price of the 
slave. Williams v. Spring field, 535. 


24, Where, by the marriage contract, the present and future property of the 


wife is constituted dotal, property belonging to successions devolving 
upon the wife as heir, after the marriage, will be regarded as the dotal 
property of the wife. Decuir v. Lejeune, 569. 


It is proper, in deciding whether one single act of cruelty on the part of 
the husband towards the wife, is sufficient to entitle her to a separation 
from bed and board, to take into consideration the age, habits and mode 
of life of the parties. Lauber v. Mast, 593. 


Although a wife fails in an action for separation from bed and board, she is 
nevertheless entitled to alimony during the pendency of the suit. Ibid. 


. Ina suit to liquidate the rights of a wife against the estate of her deceased 


husband, although the evidence shows that her paraphernal property was 
administered by her husband, this fact is not sufficient to entitle her to a 
judgment for the value of such property. She may resume the adminis- 
tration of whatever of her paraphernal property may still exist in nature, 
but she is a creditor for the value of such only as may have been disposed 
of by him or for his benefit. Daigle vy. Crow, 597. 


. The degree of violence and threats requisite, under Art. 1845 of the Civil 


Code, to invalidate a contract, is the same in regard to contracts between 
husband and wife, as in regard to contracts generally. 
Hawkins v. Hays, 615. 
A general and special power of attorney given by a wife to her husband. 
from whom she is separated in property, is not sufficient to authorize him 
to bind her as a member of a commercial partnership, where it does not 
appear that she was ever a public merchant, or interested in any commer- 
cial house, nor that she ever took any part whatever in the concern for 
whose liabilities it is sought to make her responsible. 
Rolling v. Bordenave, 647. 


See Compensation—Hanrahan vy. Leclercq, 204. 
See Evipence—Bordelon v. Dumartrait, 227. 
See PLeapInG—Atkinson vy. Atkinson, 491. 

See Communtry—Holmes v. Barbin, 553. 


INJUNCTION. 
1. 


Where the injunction is dissolved by rule, on the ground of insufficient se- 
curity, the defendant is not precluded thereby from claiming, on the trial 
of the merits, a judgment for damages against the principal and surety on 
the bond. Betts v. Mougin, 52. 


2. The Act of the Legislature of 1855, authorizing the court to allow damages 


on the dissolution of an injunction, applies to the ease of an injunction 
where the Sheriff is only restrained from seizing specific property. Ibid. 











INJUNCTION (Continued). 


3. An injunction should be dissolved, with damages, when it has been taken 
out to enjoin the execution of an entire judgment, on the ground that the 
defendant is indebted to plaintiff in a sum bearing an insignificant pro- 
portion to the amount of the judgment. Barrow v. Robichauz, 76, 


4. Where the plaintiff in injunction partially succeeds, and the equitable reme. 
dy of injunction has not been palpably abused, damages will not be 
allowed under the statute. 2 .  Rarford v. Thorn, 81, 


5. On the dissolution of an injunction restraining an execution on a twelve 
months bond bearing eight per cent. interest, damages can only be 
awarded at the rate of twelve per cent. Campbell v. Oliver. 183, 


6. Where a party obtained an injunction to arrest the execution of an order 
of seizure and sale, without giving bond and security, as required by Ar. 
ticles 739 and 740 of the Code of Practice—Held: That, the injunction 
being dissolved, the party against whom it was wrongfully obtained is 
entitled to recover from the party obtaining it five per cent. damages on 
the amount of the judgment enjoined. Witkowski v. Selby, 328, 


7. The existence of an incumbrance on property sold, for a less amount than 
an installment of the price which has become due, justifies only the sus. 
pension of the payment to the extent of the incumbrance, to which extent 
the injunction should be limited. Walker v. Cucullu, 689. 


8. Where previous to the obtaining of an order of seizure and sale for the 
price secured by mortgage on the property sold, the vendee had com. 
menced an action of quanti minoris against the vendor, which if successful 
would absorb the amount of the executory demand— Held: That an in- 
junction against the order of seizure and sale should be perpetuated with- 
out prejudice to the eventual rights of the defendant in injunction. 

Ibid. 


9. The vendees of a tract of land enjoined an order of seizure and sale sued 
out to enforce the payment of notes due by their vendors to his vendor, 
and secured by mortgage on the property. The petition for injunction 
stated that the vendors of the plaintiff became parties to the suit, and 
adopted the allegations of the petition —Held: That plaintiff's vendors 
could not be considered parties to the suit, as they had neither taken the 
oath, nor given the bond required by law to obtain an injunction. 

Chambliss v. Miller, 713. 
See Principat AND AGENT—Denson vy. Stewart, 456. 
See Pracrice—Ross vy. Pritchard, 531. 
See Servircpe—Barrow v. Landry, 681. 


INSOLVENCY AND INSOLVENT PROCEEDINGS. 
1. Where a creditor seeks to have annulled, as alleged, an order of court ac- 
cepting a surrender of property by an insolvent, the proper method is to 
proceed by direct action in the same court which rendered the order con- 


tradictorily with the ceding debtor, and also with the creditors, by notice 
to the syndic elected by them. Jeffries v. Belleville Iron Works Co., 19. 


2. A corporation created under the Act for the organization of corporations 
for works of public improvement and utility, approved March 14th, 

















INDEX. 
INSOLVENCY AND INSOLVENT PROCEEDINGS (Continued). 


1855, cannot avail itself of the provisions of the Act relative to the volun- 
tary surrender of property, approved March 15th, 1855. Ibid. 


3, The laws with regard to the surrender of property are merely remedial ; in 
such cases the law of the foram governs. Brent v. Shouse, 110. 


4, Under our jurisprudence, a surrender made out of the State, of property 
situated here, cannot have any binding effect. Ibid. 


5. A surrender of property, made by a debtor in another State, does not make 
his debts due and exigible here, so as to relieve the creditor who seeks to 
attack the property in this State, from the necessity of swearing that he 
is about to remove such property out of the State before the falling due 
of his claim, as required by Art. 242 C. P. Ibid. 


6. Where the claim of a creditor making opposition to a tableau of distribu- 
tion has been dismissed by a judgment of nonsuit, he may, when another 
tableau is filed, prove his claim, and demand to be paid, out of the funds 
to be then distributed, such an amount as will place him on a par with 
the other ordinary creditors who had partaken ix the former distribution. 

Allinet v. His Creditors, 130. 

7. A creditor of an insolvent, whose indebtedness preceded the surrender of 
the insolvent, may plead his debt in compensation of any amount due by 
him to the insolvent. Martin v. His Creditors, 165. 


8. An insolvent cannot recover from the syndic, tools of his trade, which he, 
of his own accord, permitted to be included in his schedule. 

Bier v. His Creditors, 167. 

9, Where a party obtains judgment against his debtor, previous to his sur- 
render, and has the same recorded after his debtor has obtained a stay of 
proceedings, such registry of the judgment does not give him a mortgage. 
His rights, in that respect, are fixed by the surrender, although his judg- 
ment has not been carried on the bilan. Freeman v. His Creditors, 397. 


10. Where such a creditor has not been a party to the proceedings by which 
property seized and sold was subjected to the payment of the claims of 
other creditors, he cannot claim to be paid by preference out of the funds 
or proceeds so realized. Ibid. 


ll. Decision in the case of Linton v. Stanton, 4th An., affirmed. 
Beach v. Miller, 601 


12. The validity of a decree by the United States Court, giving a discharge in 
bankruptcy to a debtor, under the Act of Congress approved August 
19th, 1841, cannot be questioned, if the certificate has not been impeached 
for fraud, and the debt in question is not of that fiduciary class which is 
saved from the operation of the Act. Ibid. 


13. Rights vested in creditors by a cessio bonorum, so far as they relate to the 
property ceded, are unaffected by subsequent proceedings of the insolvent. 
in causing himself to be declared a bankrupt under the Act of Congress 
of August 19th, 1841. But the 8th section, Art. Ist, of the United 

States Constitution, provides that Congress shall have the power to esta- 

blish “ uniform laws on the subject of bankruptcy throughout the United 

States ;” this power was specially delegated to Congress, and only re- 




















































INDEX. 
INSOLVENCY AND INSOLVENT PROCEEDINGS (Continued), 
served by the several States in so far, and so long as Congress did etal 


fit to exercise it. The moment Congress exercised the power, the State 
laws on the subject became inoperative, and were suspended, Ibid 





14. The syndic of an insolvent estate, in filing an account of his administration, 
must make an accurate statement of the active muss of the estate, and also 
of the passive mass ; mention must be made of the privileges and mort- 
gages, as well as the ordinary debts. Shropshire v. His Creditors, 705, 

15. Where real property belonging to an insolvent estate was adjudicated tog | 
certain person, and in consequence of his failure to comply with the terms 
of the first sale, the property was re-adjudicated to the same person for g 
lesser amount, and suit being brought against such purchaser for the 
difference in the prices of the two sales, the matter was compromised 
by his paying a certain amount, which fell short of the deficieney—Held: 
That this sam was due by him as part of the price which he had stipu- 
lated to pay for the property, and must therefore be classed on the syn. 
dic’s tableau as the proceeds of immovable property. Ibid. 


16. The fees paid by the syndic of an insolvent estate to counsel, for the prose. 
cution or defence of suits for the estate, are entitled to be classed as law 
charges. But it is the duty of the syndic not to burthen the estate with 
onerous charges for the remuneration of such services, for they are paid 
on the hypothesis that they enure to the benefit of the estate. Ibid. 

e See SeqrestRaTion—Tufts v. Casey, 258. 


see Siuviation—Sullice v. Gradenigo, 582 


INSURANCE. 
1. Under a marine policy of insurance, there must be a technical total loss to 
entitle the insured to abandon the vessel, and when the insured have not 


the right to abandon, the captain cannot be considered as the agent of the 
insurers. Hanau v. Louisiana Mutual Ins. Co., 201. 


2. It is the proximate, and not the remote cause of the loss, which is to be 
regarded in order to ascertain whether the loss is covered by a poliey of 
insurance. Caballero vy. Home Mutual Ins. Co., 217. 


3. Where a fire occurs upon the premises insured, by which an explosion of 
gun-powder takes place, the insurer is responsible for the loss which is the 
direct consequence of the combustion. Thid. 

4. Where the fire did not happen at the premises insured, but broke out ina 
building about two hundred feet distant, causing the explosion of gun 
powder, which by the concussion of the air injured the building insured 
against fire—Held : That such a loss could not have been within the rea- 
sonable intendment of the parties, and was not covered by the policy. 

Ibid. 

5. The interest of a consignee, who has accepted a draft drawn against the 
freight, whether insured or not, is an insurable interest and a distinct mat- 
ter from the interest of the captain and ship owners. The latter may, 
however, afterwards benefit by an insurance effected by the former, by 
assenting to the contract and making himself liable for the premium ; but 
this is the result of a contract on his part. 

Williams v. Crescent Ins. Co., 651. 
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6. Where the consignor of a vessel effected an insurance on the freight, with 

the warranty “no other insurance,” and the consignee, who had accepted 

a draft against such freight, without instructions from the consignor, 

effected another insurance on the freight at the place of destination—Held : 

That this last insurance could not be considered a violation of the war- 
ranty contained in the former. Ibid. 


7. Where the Sheriff of Orleans, having a steamboat in custody, insured her 
“against harbor risks in the port of New Orleans,” and she sank in port— 
Held: That in an action by the Sheriff to recover the amount of insurance, 
neither of the parties litigant being able to assign the specific cause of the 
disaster, the law will presume the unseaworthiness of the boat, and the 
burden of proof is on the owner to show the contrary. 

Parker v. Union Ins. Co., 688. 


INTERDICTION. 


1. By Articles 402 of the C. C. and 962 of the C. P., the law on the subject 
of tutorship is made applicable to the curatorship of interdicted persons in 
respect to many matters, and particularly in reference to the oath, the in- 
ventory and the security. Interdiction of Rochon, 6. 


2. By this law, the District Judge is vested with a discretionary power in fix- 
ing the bond of a curator of an interdicted person, over a portion of the 
amount, which is to constitute the sum of the bond, and the law makes it 
his duty to embrace in the bond; Ist. An amount equal to the active 
debts ; 2ndly. The money and other movable effects stated in the inven- 
tory; and, 3rdly. Such other sum as he shall deem sufficient to cover any 
loss or damages which the curator may occasion the interdicted person by 
mal-administration of his estate. Ibid. 


3. The discretion vested in the District Judge, is a legal discretion, and may, 
in a proper case, be revised by the Supreme Court on an appeal; but if 
parties wish to question the exercise of this discretionary power by the 
District Judge, they should place on file testimony to show that the Judge 
was governed by an unnecessary caution towards the party giving bond, 

Ibid. 


See Executors AnD ADMINISTRATORS—Espinola vy. Blasco, 426. 
. 


INTEREST. 

1. The Act of the Legislature of the 9th of March, 1852, which allows legal 
interest on all debts from the time they become due, unless otherwise sti- 
pulated, does not apply to debts due before its passage. 

Gordon v. Zacharie, 17. 


2. An agent for the collection of money is only liable for interest on the money 
collected from judicial demand, unless it be shown that he employed the 
money for his own use, or that he was put in default prior to the institu- 
tion of the suit. Ibid. 


3. The Act of the 20th of March, 1856, entitled “ An Act relative to the rate 
of interest” had in view the sale of notes and other written obligations, 
their discount or sale for the purpose of raising money, and nothing more. 
The words interest or discount, in the sense in which they are taken in the 
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Act, are synonimous, meaning the percentage deducted on the sum ey. 

pressed in the note or bond, &c. The provisions of the Act cannot be go 

extended as to authorize and legalize all transactions between debtors ang 

creditors wherein usurious interest is added to the sum really due, agq 

consideration for an extension of time, or for the indulgence of the creditor, 
Crane v. Beatty, 329, 

4. The penalty attached by the Act of 1855, to. the charging of usurious jp. 
terest, is a forfeiture of the entire interest contracted for. Ibid. 

5. Where a judgment on a debt, arising ex contractu, decrees interest, but js 

indefinite as to the time when it commences to run, the interest decreed 

must be considered as commencing on the day that the suit was instituted, 
Keenan v. Whitehead, 333. 

6. Parties are entitled to recover interest from their tutors upon the sums al- 

lowed to be due them, from the dates of their majority. 

Guillet v. Juré, 41%, 

7. By the Acts of 1852 and 1855, all debts bear interest, at five per cent. from 


maturity. Weaver v. Cox, 463. 
8. In an action for the recovery of damages, interest cannot be allowed on the 
amount found by the verdict or judgment. Bonner v. Copley, 504. 


9. And in an action on a bond for the recovery of damages, the rule is the 

same. Ibid. 
10. In a suit on a sequestration bond, to recover damages for illegally suing out 
a writ of sequestration in a possessory action—Held: That interest could 

not be allowed on the items of damage found against the defendant. 

Ibid. 
11. In such a suit, actual damages are all that the plaintiff is entitled to recover; 
and the opinions of witnesses cannot form the basis of a verdict. But the 
witnesses should testify to the facts within their knowledge, and from 
those facts the jury should find the actual damage sustained by the plain- 

tiff. Ibid. 

12. Attorney’s fees are allowed as damages in cases of this character. Ibid. 
13. In a suit to recover money paid in error, the plaintiff is entitled to five per 

cent. interest from judicial demand. Smith v. Conrad, 549. 

See Usury—Byrne v. Grayson, 457. 


See Repmipition—Burnham v. Hart, 517. 


INTERROGATORIES ON FACTS AND ARTICLES. 


1. Where interrogatories on facts and articles are not required to be answered 
in open court, nor to be sworn to before the Clerk, the answers sworn to 
before a Justice of the Peace and filed in court before the trial of the 
cause, cannot be objected to on the ground of their not being filed until 
after the day fixed in the order of court for their being answered. 

Huff v. Freeman, 240. 

2. Interrogatories on facts and articles cannot be taken for confessed, and 

used as evidence on the trial, without an order of court directing them to 

be answered within a given delay, and notice of such order given to the 

party interrogated. Lapéne v. Riche, 612. 
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“JNTERROGATORIES ON FACTS AND ARTICLES (Continued). 


3, Where a defendant is interrogated by the plaintiff for the purpose of prov- 
ing the liability or indebtedness set forth in the petition, and the defen- 
dant, in answering, states facts which tend to establish his liability, he 
may also in the same connection state other facts which show that such 
liability has been discharged. Broxton v. Bloom, 618. 


4, Where a party to a suit, in answering an interrogatory on facts and arti- 
cles, states some other facts besides those concerning which inquiry has 
been made, if such facts be matter of defence and closely linked to the 
facts on which the party was interrogated, the answer is admissible. 

Woodruff v. Dodd, 644. 


5. Where the District Judge struck out such an answer, and, a bill of excep- 
tion being taken, the Supreme Court admitted it in evidence—Held : That 
the case should be remanded in order to give the opposite party an oppor- 
tunity to contradict it. Ibid. 


6. A party to a suit, interrogated on facts and articles, may state, in addition 
to such matters as are intended to be elicited by the interrogatories, any 
other matters, by way of defence, provided they are closely allied to those 
facts sought to be drawn from the party by the interrogatories. 


Quirk v. Haskins, 656. 
See Evipence—Tegarden v. Powell, 184. 


INTERVENTION. 
See Pracrice—Gaines v. Page, 108. 
See PLteapinc—Union Bank vy. Bowman, 271. 
See JupGMent—Bowman v. McElroy, 663. 


JUDGMENT. 


1. A decree rendered by the Vice Chancery Court of Mississippi, upon de- 
fault, and without notice or citation, or appearance of the defendant, is 
absolutely void. Morris v. Bailey, 2. 


2. A judgment appointing a tutor to a minor, rendered by a court of compe- 
tent jurisdiction, cannot be attacked collaterly by a debtor of the minor ; 
so long as the judgment stands unreversed, it constitutes a full warrant for 
the demand and collection of the debts due the minor, by the person named 
therein as tutor. Succession of Gorrisson, 27. 


3. Such a judgment cannot be attacked, directly or collaterly, before any other 
court than the one by which it was rendered. Ibid. 


4. It is only when the terms of a judgment are of doubtful construction, that 
resort may be had to the pleadings or to the reasoning for judgment ad- 
duced by the court in obedience to the constitution, 

; Avery v. Police Jury, 223. 


5. A judgment in these words, “ that the dam erected by plaintiff across the prong 
of the Bayou Paul, be torn down, and the prong be replaced ina state of 
nature,” is not ambiguous. Ibid. 


6. The declaration of the Judge in the judgment confirming a default, that 
two judicial days had elapsed from the date of the default, does not make 
proof of the fact when the contrary appears from the minutes of the court. 

Deblanc v. Leblanc, 224. 
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JUDGMENT (Continued). 
7. 
8. 


Consent judgments decide nothing . Michie v. Armat, 295, 


A judgment emancipating a minor cannot be attacked collaterally. 
Johnson v. Alden, 505, 


. An emancipated minor has not the right to donate his property. J ig. 
10. 


The nullity of such a donation is not however absolute, but relative; it jg 
intended for the minors protection, and when he becomes of age, he may 
ratify or confirm the obligation. Ibid. 


When such a contract is entered into with sincerity, while the emancipated 
minor might seek for protection from it on account of his legal incapacity 
to make such a donation inter vivos, yet creditors whose claims haye 
sprung into existence since the donation was passed and executed, cannot 
avail themselves of this defect, where it is not a contract made in frand of 
their rights, nor has proved injurious to them. Ibid. 


. In an opposition by a third party, to regulate the effect of a seizure in 


what relates to himself, he is bound to assert all his pretensions at the 
same time ; and the judgment of the court in such proceeding, determin. 
ing the rights of the creditors growing out of the seizure, cannot after. 
wards be disturbed on a new claim set up by such third opponent. 
Bowman v. McElroy, 663. 


An award of arbitrators, when acquiesced in by both parties, has, as to 
them, the effect of a final judgment. Peniston v. Somers, 679. 
A direct action of nullity is the only remedy to correct an error in an 
award of arbitrators once acquiesced in by the parties. Ibid. 


. A judgment must be construed with reference to the pleadings, and, when 


it admits of two constructions, that one will be adopted which is conso- 
nant with the judgment which should have been rendered on the facts 
and law of the case. Ibid. 


See Action—Jones vy. Jamison, 35. 

See Execution—Graham vy. Eagan, 97. 

See Prescription—Morton v. Valentine, 150 

See Execution—Lea v. Terry, 159. 

See Tvtors anp TuTorsHip—Silate v. Judge Second District Court, 164. 
See Pracrice—Jacobs v. Sauvé, 424. 

See Communtty—Holmes vy. Dabbs, 501. 

See Marriep WomeN—Baines v. Burbridge, 628. 


JURIES AND JURORS. 


The decision in the case of the State v. Ward, re-affirmed, to the effect that 
the fact of a juror having made up his mind as to the punishment to be 
inflicted on the prisoner in case of a verdict of guilty, does not effect his 
competency. State v. Bill, 114. 


It is sufficient for a party sued on a promissory note, to obtain a trial by 
jury, to swear that all the allegations in his answer are true, where want 
or failure of consideration are substantially set forth in the answer. 

Frellson v. McDonald, 536. 


3. In criminal cases the verdict of the jury may be given orally, but whether 


returned orally, or in writing it must be recorded on the minutes in the 
English language. State v. Walters, 648. 
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4. The court cannot after the jury are discharged order the translation into 
English, of the record of their verdict, which was made in French. . 
Ibid. 


See Criminal Law—Stale v. Markham, 498. 
State v. Millican, 557. 
See SimvLaTion—Carrollion Bank vy. Cleveland, 616. 


JURISDICTION. 


1. The right of creditors to privileges on property within our jurisdiction, 
must be determined by the lex fort and not by the lex loci contractus. 
Owens v. Davis, 22. 


2. The jurisdiction of the District Court is to be tested by the value of the 
thing demanded, and not by reference to extraordinary matters, although 
the same may be used by way of proof. 

Taenzer Vv. Judge 3d District Court, 120. 


3. If the matter in dispute be really under three hundred dollars, the Supreme 
Court cannot take jurisdiction by way of a writ of certiorari, any more 
than by a direct appeal, and Article 857 of the Code of Practice is so 
far inapplicable to it. Ibid. 


4. A party who has sold all of his property in the parish where he resided, 
and removed from there permaneutly, may be sued in the parish to which 
he has removed, and it will be considered his domicil, even though he has 
made no permanent establishment there. Landis v. Walker, 213. 


5. Where a note is secured by an act of hypothecation, which imports confes- 
sion of judgment, the suit may be brought in the parish where the pro- 
perty is situated. Scott v. Turner, 346. 


6. In a prosecution against a party for cruel treatment to a slave, the Justice 
of the Peace is without authority to place the slave beyond the reach or 
control of the master. That right or privilege is conferred upon the 
Judge and jury who try the prosecution for the cruel treatment. The 
Justice’s Court is entrusted only with the preliminary investigation of the 
charge preferred ; and beyond the duties of a committing magistrate, the 
Justice is without authority. Ney v. Richard, 603. 


7. It is the duty of the District Judge, in such a ease, on application for a 
mandamus, and upon a proper showing, to release the slave from imprison- 
ment, without making the magistrate a party to the proceedings. 


Ibid. 


8. The jurisdiction of the Supreme Court over misdemeanors attaches only 
after the actual imposition of a fine exceeding three hundred dollars. 

: Ibid. 

9. Where a slave had been ordered into the custody of the Sheriff by a Justice 
of the Peace, in a prosecution against a wife for cruel treatment—Held : 
That an application by the husband, as head and master of the eommu- 
nity, to the District Judge for a mandamus against the magistrate, the 
keeper of the Parish Jail and the Sheriff, for the delivery of the slave, 
was not incidental to the criminal prosecution, and if the amount involved 
exceeds the sum of three hundred dollars, the Supreme Court has juris- 

diction. Ibid. 
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JURISDICTION (Continued). 


10. The Sheriff being a ministerial officer, cannot treat as a nullity a mandamys 


from the District Court, and in order to recover a slave in such a case as 
the above, the only remedy of the plaintiff is ina mandamus. fig. 


11. The Act of 1855, “ relative to landlords and tenants,” gives jurisdiction of 


the actions therein specified to Justices of the Peace, whenever the monthly 
rent of the premises leased does not exceed one hundred dollars. 
State v. Third Justice of the Peace, 660, 


12. Where two parties entered into an agreement by which one of them leased 


to the other a certain lot of ground, upon which were two houses, at g 
rent of one hundred and twenty-five dollars per month, and upon the death 
of the lessor the two houses becoming the property of two distinct per. 
sons, one of them sought to eject the lessee by suit before a Justice of the 
Peace—Held : hat such a lease could not be divided for the purpose of 
giving jurisdiction to the Justice’s Court. Ibid. 


13. The District Court of the place of opening a succession, according to law, 


is the proper court in which to institute a demand for administration. 
Succession of Carney, 699. 


See JupGment—Succession of Gorrisson, 27. 

See Practice—Webre vy. Duroc, 65. 

See ExecrTors AND ADMINISTRATORS—Henderson v. Rost, 405. 
See Domictr—Berry v. Gaudy, 533. 

See Courts—NSlate v. Branner, 565. 

See PLeapInc—Billiu v. White, 624 


JUSTICES OF THE PEACE. 


See Crimivat Law—State v. Bill, 114. 
See Jurispicrion—Ney v. Richard, 603. 


LAND TITLES. 


1. Where two separate and conflicting surveys of land had been made by the 


authority of the United States, the first of which had never been approved, 
but the parties had entered into a notarial agreement to respect it in 
preference to the last—Held: That the parties are bound by this agree- 
ment so long as it remains in force and has not been set aside by a direet 
action of rescission. Dugas v. Truzillo, 116. 


See Punuic Lanps—Fluker v. Doughty, 673. 


LETTING AND HIRING. 


1. A party purchasing an unexpired lease, in the absence of proof to the con- 


trary, is presumed to have purchased it, on condition of taking the prem- 
ises in the situation they were at the time of the sale; and he has no claim 
upon his vendor for expenses incurred in restoring the premises to their 
original condition at the expiration of the lease. Blache v. Aleix, 50. 


2. The goods or effects of the sub-lessee, found on premises that are leased, are 





only subject to the privilege of the lessor to the extent of the sub-lessee’s 
indebtedness to the principal lessee ; but when such goods are seized by 
the lessor for rent due him, and the sub-lessee does not disclose the title 
under which he occupies the premises, the privilege of the lessor will cover 
the goods for the whole amount of rent due. 

Simon v. Goldenberg, 229. 


See OFFENCES AND Quast OFrFENCEs—Beverly v. Steamer Empire, 432. 
See Jurispicrion—State v. Third Justice of the Peace, 660. 














































INDEX. 
LIBEL AND SLANDER. 


}, Where a party called another a rogue in the hearing of bystanders, in a 
moment of irritation, and in reference to his unwillingness to settle a debt 
due him, and no injury resulted from such transient expression of angry 
feelings—Held : 'That such a case of defamation is not actionable. 

Artieta v. Artieta, 48. 


9. Where a suit was brought for defamation of character, and defendant fail- 
ing to answer, a judgment by default was made final without the inter- 
vention of a jury, on ex parie affidavits sworn to before the Clerk some 
days previous to the trial—Held: That a jury ought to have been empan- 
neled to assess the damages, the witnesses ought to have been examined in 
open court on the trial, or their depositions, taken according to law, 
should have been offered in evidence. Schewer v. Klein, 303. 


3. In a civil action for damages on account of libellous and slanderous charges, 
the defendant is allowed to plead in justification the truth of the slander- 
ous, defamatory, or libelloys words or matter ; but if a party is instrumen- 
tal in giving credence to a report of such a nature, he cannot screen him- 
self by proof that there was such a rumor or report, or that the charges 
originated elsewhere. All persons concerned in the publication are guilty 
to the same extent. Cade v. Redditt, 492. 


See CriminaL Law—State v. Butman, 166. 
See Orrences AND Quasi Orrences—Burkett vy. Lanata, 337. 
See Mauiciovs Prosecurion—Laville v. Biguenaud, 605. 





MALICIOUS PROSECUTION. 


1. To maintain an action for a malicious prosecution, the plaintiff must prove : 
Ist. That he has been prosecuted by the defendant either criminally or in 
a civil suit, and the prosecution is at an end. 2d. That it was instituted 
maliciously and without probable cause. 3d. That he has thereby sus- 


tained damage. Blass y. Gregor, 421. 
2. Malice is a principal ingredient in the offence, and its proof is indispensable 
as a prerequisite to a recovery. Ibid. 


3. The proof of malice need not be direct, it may be inferred from cireum- 
stances ; and the want of probable cause is presumptive evidence of ma- 
lice, subject, however, like all presumptions, to be rebutted. Ibid. 


4. An action for damages on account of a malicious prosecution, cannot be 
sustained, except on proof of malice in the defendant, and of want of pro- 
bable cause for the prosecution of which plaintiff complains. 
Laville v. Biguenaud, 605. "7 


5. Actions of this sort have never been favored,—a clear case must be made 
out, of a perversion of the forms of justice to the satisfaction of private 
malice, and the willful oppression of the innocent, in order to sustain 
them. Ibid. 


6. In an action for damages for a malicious prosecution, where the evidence 
shows that the defendant acted from motives of private interest, and with- 
out probable cause to support the prosecution, his action under the advice 
of counsel will not exempt him from liability. 

Glascock v. Bridges, 672. 
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MANDAMUS. 


1. On the hearing upon the return of the mandamus nisi, at least jn cases 
against other than judicial officers, the relator may either rely upon the 
insufficiency of the return alone, or he may traverse the same by proof, 
without any formal answer, and thereupon the answer and the proof wilj 








































2. But he cannot, after having failed in one mode of trial, resort to the other, 
Ibid. 
3. The decision of the case of Simmons v. Judge of the Second District Coun : 
of New Orleans, 13 -An., 483, affirmed. 
State v. Judge 2d District Court, 113, 


be considered together. State v. Lusitanian Society, 73. | 


4. The proceeding by mandamus must be conducted in the name of the State, 
upon the petition and oath of the party entitled to relief; it cannot be 
demanded by way of answer to a suit brought to collect money. 

Bishop v. Marks, 147, 

5. A mandamus is the proper remedy to compel a ministerial officer to per 
form a purely ministerial act. Savage v. Holmes, 334, 


6. In an action for a mandamus—Held : That the order to show eause, ona = 
certain day fixed by the court, the summary hearing of the grounds of ob- 
jection and evidence, and the judgment decrecing a peremptory mandamus 
to issue, are in conformity to Articles 841, 842 and 843 of the Code of 
Practice. T bid. 


See Execution or JcpGMENT—WNSlatle v. Bondy, 575. 





Sec Junipiction—Ney v. Richard, 603. 


MARRIAGE. 
1. The presumption arising from facts which tend to establish the status of 
marriage is not conclusive, but subject to be rebutted by testimony nega- 
tiving the fact of marriage. Philbrick vy. Spangler, 46, 





2. The declarations of the parties, to the effect that they had never been mar- 
ried, will, under certain circumstances, outweigh the presumption of mar- 
riage arising irom the fact of the parties having lived together as man and 
wife, and having been publicly recognized as such. 1 bid. 


3. The law as it stood in regard to the contracts of married women, previous 
to the Act of the Legislature of 1855, entitled “ An Act to enable mar- 
ried women to contract debts and bind their paraphernal and dotal pro- 
perty,” remains unimpaired, with the difference, that a married woman 
taking the benefit of that Act, is placed on the same footing with a femme 
sole, her contract furnishing full proof against her ; while under the gene- 
ral jurisprudence, those who deal with a married woman, are bound to see 
that the contract made with her enures to her benefit. 

Rice v. Alexander, 54. 


4. An immovable bought with dotal funds is dotal. 

Fleytus v. Her Husband, 62. 
5. Where the community has been waived, by the marriage contract, between 
husband and wife, the law does not, in that case, create the presumption 
that the property belongs to the husband. Williams v. Hardy, 286. 
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6. Where a party offered in evidence, as proof of a marriage, solemnized in the 
State of Indiana, a certified copy duly authenticated, of the record of the 
marriage license and certificate of marriage of the minister who celebrated 
the same, from the County Circuit Court of the State, and at the same 
time offered the Revised Statutes of Indiana relative to “ marriage ” and 
to the “ Clerks of the Circuit Court "—Held: That such testimony is ad- 
missible to establish the marriage. Succession of Taylor, 313. 


7. Parol evidence is admissible to prove that the contracting parties to a mar- 
riage were in good faith, and that the marriage was consummated. 
Ibid. 


8. A marriage celebrated between a free white person and a free person of co- 
lor, in violation of Art. 95 of the Civil Code, is an absolute nullity. No 
suit is needed to declare the nullity of such a union. Either party may 
disregard it, and neither can pretend to derive from it any of the conse- 
quences of a lawful marriage. Such a marriage may be attacked colla- 
terally and in every form of action in which it is set up against either of 
the parties. Succession of Minvielle, 342. 


9. Where a marriage is null and void, no community can ever exist between 
the parties to it. Summerlin v. Livingston, 519. 


10. Where a party legally married, before the dissolution of such marriage, con- 
tracts another, the latter contract is absolutely null, and is not susceptible 
of confirmation or ratification, whether express or implied. Nor is it ne- 
cessary that a direct action be instituted for the purpose of setting it 
aside : its nullity may be demanded by way of exception or defence. 

Ibid. 


11. In a suit for the settlement of the community, the surviving spouse may set 
up, for purposes of defence, the nullity of the marriage, arising from the 
fact that the deceased was, at the time of the marriage, legally married to 
another person ; even though he was aware of her condition at the time of 
their marriage. A party cannot avail himself of his own turpitude as the 
basis of a demand ; yet he is not estopped when he resorts to it for pur- 
poses of defence. Ibid. 


12. The admission by a defendant, in his original answer, that he married the 
deceased, will not estop him from amending his pleadings, by alleging the 
absolute nullity of such a marriage. Ibid. 

13. A marriage absolutely null may produce civil effects ; but this takes place 
by special provision of law, and only in favor of the party who has acted 
in good faith, and in favor of the children born of the marriage. The 
contract itself has in other respects no vitality. Ibid. 


See Huspanp anp Wire—Raiford v. Thorn, 81. 
Pearson v. Ricker, 119. 


MARRIED WOMEN. 


1. Where a suit is brought upon a draft drawn by a married woman and her 
husband, the burden of proof is on the plaintiff to show that the draft is 
valid as to the wife. A party cannot be bound as surety for a debt which 
is not due by reason of a failure of consideration against the principal. 

Adams v. Cuny, 485. 
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INDEX. 
MARRIED WOMEN (Continued). 


2. A married woman may sue for damages arising ex delicto, where her hus- 
band is a party to the suit. Cade v. Redditt, 492. 


3. Where a married woman confessed judgment upon a debt of her husband 's, 
for which she had made herself surety by notarial act—Held: That such 
confession was but the complement or consummation of a contract which 
the law prohibits, and which was, consequently, null. 

Baines v. Burbridge, 628, 

4. A married woman is not estopped, by confessing judgment, from afterwards 
denying that the debt enured to her benefit. Ibid. 


See Evmence—Bordelon vy. Dumartrait, 227. 

See Huspanp anp Wire—Spalding v. Godard, 277. 
Bowles v. Turner, 352. 
Henderson v. Fort, 383. 

See Minors—Dugas v. Gilbeau, 581. 

See Contracts—Médart v. Fasnatch, 621. 


MINORS. 





1. Where a party was appointed guardian to a minor by the courts of Missis- 
sippi, and subsequently removed to the State of Louisiana, bringing the 
minor with him, thereby changing the domicil of the minor, and obtained 
possession of the effects of the minor in a fiduciary capacity—Held : That 
even if the authority granted by the Mississippi courts terminated on his 
removal, he was yet responsible as a negotivrum gestor, and the minor was 
entitled to call him to account, and moreover had his tacit mortgage un- 
der Art. 3283 of the Civil Code. Leverich v. Adams, 310. 


2. If the minor is entitled to his account, and if he has a tacit mortgage under 
a real statute, he must have an action here to enforce his rights. Ibid. 


3. A party cannot be held liable for the notes and obligations of a firm, of 
which he became a member while a minor, and from which he withdrew 
before he was emancipated, when it does not appear that he had been 
benefited by the concern, nor that he had committed a fraud upon the 
plaintiff. James v. Alford, 506. 


4. A married woman who is a minor, when duly assisted and authorized by 
her husband, as also any minor, who is duly represented by his tutor, is 
competent to stand in judgment in an action against the administrator of 
a succession, to set aside as absolutely null and void, the adjudication of 
property to himself while acting in the double capacity of auctioneer and 
administrator. ; Dugas v. Gilbeau, 581. 


. The rules which regulate the sale of the property of minors do not apply to 
sales of succession property made at the instance of administrators for the 
payment of debts, and consequently, the sale of succession property for the 
payment of debts may be made for less than the appraised value in the in- 
ventory, and such sale must be held valid and binding upon the minor 
heirs as well as upon heirs of full age ; where a succession is accepted with 
the benefit of inventory, no law requires that the property shall produce 
its appraised value, nor that a re-appraisement shall be made in case the 
first estimation shall not be obtained. In such cases, sales made in the 


or 
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~ INORS (Continued). 
manner provided by law for sales under execution, will be valid, if thus 
ordered and approved by a decree of the court. 


Carter v. McManus, 641. 
See Tutors anD Tutorsaip—ZInterdiction of Rochon, 6. 
McWilliams v. McWilliams, 88. 
Gaillard vy. Foster, 121. 
Graham v. Hester, 148. 
White v. Gleason, 479. 
Martel vy. Richard, 598. 
See JupGmMEnt—Succession of Gorrison, 27. 
Johnson ¥. Alden, 505. 
See MortGaGrs—N. O. Insurance Company v. Tio, 174. 
Guillet v. Juré, 417. 
See Partition—Sarage v. Williams, 250. 
Gernon v. Bestick, 697. 
See Huspanp and Wire—Leech v. Guild, 349. 
MONITION. 
See Taxes, Tax Sates, &c.—Jn the matter of Peyton Bond, 129. 
MORTGAGES. 


1. A minor cannot claim a legal mortgage on the property of a person who 
interferes with the administration of his estate, unless the person so inter- 
fering was domiciliated in Louisiana, and the property within its jurisdic- 
tion. New Orleans Ins. Co. v. Tio, 174. 

2. After the removal of a minor to Louisiana, through the agency of one who 
had intermeddled with the minor’s estate abroad, a legal mortgage at- 
taches to protect the minor against an unauthorized administration of his 
property situated here. Ibid. 


3. Where property has been sold to satisfy a mortgage claim, as a general rule, 
the payment to the Sheriff will not exonerate the purchaser, for the latter 
is required to retain the balance in his hands in order to satisfy special 
mortgages of subsequent date. The Sheriff has no right to collect this 
surplus ; but at the same time, if the funds are paid over to him, and he 
pays the special mortgage, the purchaser is thereby exonerated. 

Cummings v. Erwin, 289. 


4. On an application for a mandamus to compel the Recorder of mortgages to 
erase an inscription, all that is required is, that the parties in interest 
should have notice of the application, in order that their rights, where 
they have such, may be protected. Savage v. Holmes, 334. 

5. The mortgage and privilege given by the Act of 1835, entitled “An Act to 
provide for the draining and clearing of the marshy grounds and cypress 
swamps situated between the city of New Orleans, its incorporated sub- 
urbs, and Lake Pontchartrain,” does not create a mortgage or privilege 
with a potestative condition on the part of the property holders; the po- 
testative condition was in favor of the Draining Company, and the Act 
of the Legislature by its terms declares, that “such privileges and first 
mortgage ” shall take precedence over all other mortgages whatsoever, and 
shall attach to the property. Ranney v. Burthe, 343. 

6. Where a party purchased certain lots of ground, in 1847 and 1850, situated 

within the Second Draining Section, and, after the drainage had been 

completed, the tax assessed, the tableau confirmed by a final judgment, and 
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MORTGAGES (Continued). 


an order of seizure and sale issued upon the mortgage and privilege given 
by the Act of 1835 against the property, he paid the tax and brought 
suit against his vendor to recover the amount—Held : That in the absence 
of a special warranty against the mortgage and privilege of the Draining 
Company, the action cannot be maintained. Ibid. 


7. Where a note, payable to order, and secured by mortgage, is transferred by 
endorsements, and sued on by the holder, it is unnecessary to allege the 
transfer of the mortgage in the petition, as the transfer of the note, which 
is an evidence of the debt, includes a transfer of the mortgage, which is 
the accessory of the debt. Scott v. Turner, 346. 


8. Where a mortgage to secure a note is made in favor of the payee, or any 
holder of the note, a formal subrogation is unnecesSary to enable the en- 
dorsee to enforce the mortgage. Ibid. 


9. Where it is evident that an instrument in the form of a conditional sale was 
intended by the parties to be executed in the form of a common law mort- 
gage, it will not be regarded as a sale. Watson v. James, 386. 


10. One in whom the legal title to property in Louisiana is vested, subject toa ~ 
trust created in favor of others by deed of trust executed in another State, 
has full power to mortgage the property. Ibid. 


11. The qualities of mortgagee and owner of the same thing cannot exist in the 
same person at the same time. Clarke v. Peak, 407. 


12. Although the purchase of property by the mortgagee extinguishes the 
mortgage, yet there is nothing illegal in the insertion of a condition in the 
sale, by which it is arranged that the price is not to be collected until the 
mortgage has been satisfied. Ibid. 


13. The special mortgage, authorized by Art. 338 of the Civil Code, and by 
Act of the 11th March, 1830, has not the effect of annulling the anterior 
mortgage upon the property imposed by law for the security of the minor, 
even upon the property included in the special mortgage. 

Guillet v. Juré, 417. 


14. The effect of such special mortgage is simply restrictive and not destruc- 
tive. Ibid. 

15. A stock mortgage given to secure the payment of stock to a property bank 
is prior and superior to a loan mortgage, although given in the same act, 
or hypothecary contract with the corporation, and a sale of the property 
mortgaged, under a decree to satisfy the amount of the loan, will not ex- 
tinguish the stock mortgage, unless the amount of the adjudication shall 
exceed the amount of the stock mortgage. Haynes v. Courtney, 630. 


16. The rule requiring the re-inscription of mortgages at the expiration of ten 
years, does not apply to mortgages given by stockholders to the property 
banks to secure the amount of stock subscribed. Ibid. 

17. A mortgage granted by the maker of a note to one who endorses the note 
for the maker’s accommodation, to secure him against liability, is not an 
accessory to the principal obligation, but simply a personal indemnity 
depending on the payment of the note by the endorser. 

Bowman v. McElroy, 646. 
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| MORTGAGES (Continued). 

13 18. The endorser, in such a case, would have no cause of action, until he had 
paid money on his endorsement ; and the holder of the note, after judg- 
ment against the endorser, could claim no better right under the mort- 
gage than the endorser possessed. Ibid. 


19. A special mortgage, with the pact de non alienando, granted on a planta- 
tion, does not preclude the mortgagor from employing an overseer. 
Scarborough v. Stinson, 665. 


See Tvtors anp Tutorsmmp—Stale v. Judge 2d District Court, 164. 
See Minors—Leverich v. Adams, 310. 

See Pracrick—Ethridge v. Milling, 513. 

See Succrssions—Poutz vy. Bistes, 636. 

See Contracts— Walker vy. Cucullu, 689. 

See Insunction— Walker v. Cucullu, 689. 

See AtrrachMent—Hunter v. Bennett, 715. 


NEW ORLEANS. 


1. Where a contractor brought suit for the price of a banquet or side-walk 
made in front of defendant’s property, pursuantly to a contract entered 
into with the city authorities, and it was contended by defendant that the 
plaintiff should be nonsuited, because he did not prove “ that the petition 
for the paving of the side-walk was signed by one-fourth of the property 
holders,” and “ that the necessary publications, as required by the 119th 
section of the Act of 1856, were given,”—Held: That, in the absence of 
proof to the contrary, the city authorities will be presumed to have com- 
plied with the law in that respect : omnia presumuntur solemniter esse acta. 

Webber v. Gottschalk, 376. 


2. The eighth section of the city ordinance relative to markets, which pro- 
vides for the ejectment of any person occupying any table, stand, or stall, 
without the consent of the farmer or collector of the revenues of the 
market, has reference to the original occupation of the stall, stand or 
table, by a person not previously in possession, but does not apply to the 
case of a party who obtained possession under a former collector, and has 
continued that possession since the lease of the revenues to the farmer 
who desires to eject him. Douat v. Beombay, 377. 


3. All that the farmer has the right to require of a butcher, in the actual occu- 
pation of a stall in the market, is a conformity to the ordinances in rela- 
tion to the mode of keeping the stall, and the punctual payment of the 
dues imposed by the ordinance. Ibid. 


4, There is no warrant given by this eighth section of the ordinance for the 
summary arrest and imprisonment of a person refusing to deliver up a stall, 
upon demand. Ibid. 

5. The compulsion spoken of in the concluding clause of this section, is a com- 
pulsion by legal process. Ibid. 

6. The Street Commissioner has not the right to incur expenses for the pur- 
pose of cleaning the city, without the special authority of the Council. 

Duggan v. New Orleans, 449. 

7. The city of New Orleans has by law the administration of the batture, and 

had, until the passage of the Act of 1853, the exclusive right of deter- 
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NEW ORLEANS (Continued). 
mining when and to what extent the riparian proprietors might occupy 
the batture or alluvion, within the limits of the corporation. 

Remy v. Municipality No. 2, 657. 






8. The City Surveyor is without authority to make a contract for city work, 
which will be binding on the city, without pursuing the formalities re. 
quired by law. But, if in the specifications of a proposed contract, submit. 
ted to public adjudication by publications in the newspapers, something 
has been inadvertently omitted which was absolutely necessary to the use. 
ful and proper completion of the work, the Surveyor's duty would be to 
require the contractor to perform such necessary incident of a good job, 
before delivering a certificate. White v. New Orleans, 667. 






































See Taxes, Tax Sates, &c.—New Orleans vy Southern Bank, 89. 
See ConstitcTION—State v. Gutierrez, 190. 

See ArrEest—Tujacque v. Weisheimer, 276. 

See MortGaGes—Ranney v. Burthe, 343. 

See Corporations—African Church vy. New Orleans, 441. 


NOVATION. 
1. Unless it is expressly agreed, that a draft given is given in payment, it does 
not operate a novation of the debt. Graham v. Sykes, 49. 


NULLITY. 


1. To the action of nullity none can be parties, except those who were parties 
to the judgment sought to be annulled. Winn v. Dickson, 273. 


2. Where a party suing to annul a judgment of partition, on the ground of 
error in the description of the owner of lands, is shown to have suffered 
no injury, and the execution of the judgment would not be against good 
conscience, and where it is not shown that there was fraud or ill practice 
on the part of him who sought such partition—but that the mistake com- 
plained of arose from the carelessness of the party suing to annul—Held: 
That such error in description is not a sufficient cause of nullity. 

Ibid. 


3. In order to annul a judgment, a direct action of nullity must be instituted 
in the same court which has rendered the judgment—but when an action 
is made the basis of another action in another court, the party sued may 
plead in defence nullity arising from the want of proper parties. 

Clark v. Hébert, 279. 


See Taxes, Tax Sates, &c.— Woolfolk v. Fimbene, 15. 
, - 





See Tutors anp TrtTorsnip—Graham v. Hester, 148. 
‘See Atrorneys-at-Law—Succession of Sullivan, 200. 
See MarRLAiE—Succession of Minrielle, 342. 
Summerlin vy. Livingston, 519. 
See JvupGment—Johnson v. Alden, 505. 
Peniston v. Somers, 679. 
See DonatTions—Martin vy. Martin, 585. 
Lazarre v. Jacques, 599. 
See Satr—McIihenny v. Barbin, 548. 
See Sate, Jupiciar—Mclihenny v. Barbin, 548. 
Haynes vy. Courtney, 630. 
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E 'QFFENCES AND QUASI OFFENCES. 

"4, The rights, duties and obligations of the New Orleans, Opelousas & Great 
Western Railroad Company are created by express law, and until the 
Legislature shall by statute require them to enclose their road, or shall 
delegate the power to the parochial authorities, and they shall exercise 
the same, they will be under no obligation to enclose their road, or any 

_part thereof, with fences or barriers. And if cattle stray upon the track 
and be killed or maimed by accident, it will be damnum absque injuria, 
and the owner will have the loss to bear. 

Knight v. Opelousas R. R. 105. 


2. In an action brought to recover the value of cattle killed on a railroad track 
by the cars, the plaintiff isas much bound to prove the fact of gross 
negligence and want of care on the part of the company or its agents, as 
he is to prove the fact of the killing. Ibid. 


3. An action cannot be maintained by a railroad company against the owner 
of cattle, for damages occasioned by the cars coming in collision with the 
cattle on the road, while it remains uninclosed. 

Jenkins v. Opelousas R. R. 118. 


4, Although the absence of malice, in an act which has caused damage, is 
sufficient to prevent the recovery of vindictive or exemplary damages, yet 
in such a case special damages may be allowed. 

Perrine v. Planchard, 133. 


5. The Sheriff is only liable for such damages, arising in the discharge of his 
official duty, as shall be proved to have been actually sustained. 
Bogel v. Bell, 163. 


6. Where a factor, acting as the agent of another party, has employed a bro- 
ker to make a purchase, and such broker, without seeing the merchandise, 
acknowledges a constructive delivery on a simple inspection of an entry 
in the books of the vendor and constituted depositary, it is such an act of 
imprudence as will render the factor liable for any: loss that may occur 
from the bad faith of such vendor. Mummy v. Haggerty, 268. 


7. Where the contract of deposit stipulates no reward for the preservation of 
the thing deposited, and the depositary acts at the request of the owner 
he is not bound to use more than ordinary prudence. 

Hills v. Daniels, 280. 


8. The proof of negligence on the part of a depositary is sufficient to render 
him liable for the loss of cash deposited with him; but in order to es- 
tablish his liability for a draft that has disappeared, it is necessary that 
the depositor show some loss he has incurred by its disappearance. 

Ibid. 

9. The Act of Congress, entitled “ An Act for the better security of the lives 
of persons on vessels navigated in whole or in part by steam,” may be in- 
voked, as the basis of a civil action, to remedy a private grievance or 
wrong, caused by a failure to comply with its provisions. 

England v. Gripon, 304. 


10. The neglect to provide the tackle, apparel and furniture required by law 
for the equipment of a vessel is the fault of the owner himself, and he is, 
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OFFENCES AND QUASI OFFENCES (Continued). 


therefore, responsible to the master of a slave, hired on board his boat 
and lost through such neglect, for the value of such slave. Ibid. 





11. The right of the owners of a boat to recover from their Officers, th 
whose neglect damage has been done, the amount paid by them on account 
of such damage, is not prejudiced by the fact that instead of contest; 
the demand, they compromised it. Brannan v. Hoel, 308, : 


12. The pilot or any other officer of a boat should not be held responsible to the 
owners unless it be clearly shown that he has been guilty of negligence, 
by which the loss was occasioned—but he cannot escape responsibility 
when such negligence is shown, simply because other persons are also cyl. 
pable. In such case, he is bound in solido with the other negligent par- 
ties. Ibid. 

13, The maxim, qui facit per alium, facit per se, applies with equal force to ow- 
ners of steamboats, who are liable to third persons in civil suits for the 
frauds, deceits, concealments, misrepresentations, torts, negligences and 
other malfeasances or misfeasances, and omissions of duty of their agents 
in the course of their employment, even if they forbade the acts or disap. 
proved of them. In al! such cases the rule, respondeat stiperior applies. 

Howes v. Steamer Red Chief, 321. 


14. The rule, that the master is not responsible to one agent, for the injury he 
has sustained through the negligence or omission of duty of another agent, 
does not apply to the case of hired slaves. And where a slave was hired, 
as deck-hand, to a steamboat and drewned through want of care on the 
part of the mate—Held: That the captam and owners were responsible. 

Ibid. 


15. The 9th section of the Act entitled “ An Act relative to steamboats,” ap- 
proved March 15th, 1855, embraces all cases of loss or damage arising 
from carelessness, neglect or want of skill in the direction or management 
of any steamboat and cannot be restricted to cases of collision. Nor is 
it under the act necessary to swear as to the names of the owners in order 
to proceed by provisional seizure. Ibid. 





16. In an action for malicious prosecution the specific allegation of want of 
probable cause is not essential or sacramental. Where the allegations of 
the petition amply indicate a want of probable cause, they contain all the 
necessary elements to prosecute the action. Burkett v. Lanata, 337. 





17. The question of probable cause is composed of law and fauct—it being the 
province of the jury to determine whether the circumstances alleged are 
true, and of the court to determine whether they amount to probable cause. 

Thid. 

18. The allegation and proof that a party was arrested on an affidavit made by 
another, that he was discharged by the examining magistrate proprio 
motu, but clearly with the knowledge and silent acquiescence of the pro- 
secutor, that the prosecution is at an end, and that the prosecutor acted 
without probable cause, and in legal intendment maliciously, gives the 
right to an action for damages. Tbid. 


19. If no evidence is given of particular damages, the jury are not therefore 
bound to find nominal damages only. Ibid. 
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H OFFENCES AND QUASI OFFENCES (Continued). 

90. Exemplary damages should be commensurate to the nature of the offence, 
having due regard to the standing of the parties, and when extravagant 
damages are allowed, they will be reduced to their proper standard. 

Ibid. 


91. Where a slave belonging to a party residing in Kentucky, was hired as fire- 
man on board a steamboat running as a packet between Louisville and 
New Orleans, but occasionally making trips to St. Louis, and upon the 
boat’s making one trip to Cincinnati the slave disappeared—Held: That 
althought she was advertised for Cincinnati to the knowledge of the lessor 
at the time he hired the fireman to the boat, yet there was a great want 
of prudence and care in proceeding to Cincinnati with the slave on board, 
and that under the common as well as civil law the lessees are responsible 
for the value of the slave. Beverley v. Steamer Empire, 432. 


22. The fact that the boat was in the habit of landing at points in Indiana and 
Illinois does not change the case, so long as it is not shown that there was 
equal risk of losing a slave there as at Cincinnati. Ihid. 







23. Where an action is brought to recover damages on account of injury done 
by the accidental falling of a structure, proof that there was no fault or 
negligence imputable to the defendant, and that there was no original 
imperfection in the structure, is sufficient to avoid liability on his part. 

Burton v. Davis, 448. 
24. Co-trespassers are bound in solido for damages occasioned by trespass. 
Wallace v. Miller, 449. 
25. Where a slave in the custody of a Sheriff, under an execution, escapes by 
breaking the jail, in consequence of its defective construction, or its want 
of necessary repairs, and not in consequence of the Sheriff’s negligence 
in securing the entrances into the jail, which are under his special care 
and control, the Sheriff is not responsible. Brainard v. Head, 489. 





26. The fact that a slave thus escaped remained in the parish and was occasion- 
ally seen by other persons for some time after his escape, are not inconsis- 
tent with a faithful discharge of the Sheriff’s duty, unless it be proved 
that the knowledge of these facts was brought home to the Sheriff, and 
he neglected or refused to act upon them. Ibid. 


27. Where a conditional order is issued by a Judge to a Sheriff, and the facts 
which constituted the proviso or condition are true, the order becomes in 
effect a peremptory mandate to the Sheriff. Ibid. 


28. Where an order of a Judge has been granted in error of fact, although that 
error of fact is known to the Sheriff when he executes the order, his duty 
is to obey and execute the lawful mandates of the court, and in the dis- 
charge of this duty, he is justified and protected by the law, and cannot 
be held liable in damages. Ibid. 


29. If a Sheriff makes a seizure of property after he has been informed that the 
title is not in the debtor, but in some third person, he is bound in solido 
with the seizing creditor, to indemnify such third person in damages. 

Atkinson v. Atkinson, 491. 

30. In an action for damages arising ex delicto, the single fact that the defen- 
dant was acquitted in a criminal prosecution for the offence, notwithstand- 
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OFFENCES AND QUASI OFFENCES (Continued). ) 
ing the plaintiff gave his testimony against him, unsupported by any other 
evidence of justification, cannot benefit the defendant where there jg other 
evidence sufficient to support the demand for damages. 

Beausoliel v. Brown, 543, 





31. Those who commit torts, or assist or encourage others in so doing, are 
bound in solido for the damages occasioned by the trespass. 
~ Irwin v. Scribner, 583. 
32. The release of one of several debtors, in solido in an obligation arising from 
a trespass, operates the extinguishment of the debt as to the remaining 
co-debtors, unless the creditor has expressly reserved his right against the 
other debtors in solido. Ibid. 
See Principat anD AGent—Imboden vy. Richardson, 534. 





OFFICE AND OFFICER. 
See Evecrion—Petit v. Rousseau, 239. 


OPPOSITION. 
See PLEADING—Converse v. Steamer Lucy Robinson, 433. 


PARENT AND CHILD. 


1. The father and mother, as administrators of the property of their minor 
children, cannot borrow money in the name of their children, nor cay 
they bind them by confessing judgment in a court that has no jurisdiction 
over their domicil. Michie v. Armat, 225. 


See Successions— Wood v. January, 516. 


PARTITION. 


1. In an action for the partition of the effects of an ordinary partnership, 
brought by the surviving partner as administrator, where the deceased has 
left minor heirs, they cannot properly be represented by an attorney for 
absent heirs, and it is not competent for such administrator and attorney, 
without other parties, to obtain a valid decree for a partition, and they 
are not proper parties to represent the succession in a sale to effect such 
partition. Savage v. Williams, 250. 





2. Where the representative of a succession claims a partition of property in 
which minors are interested as beneficiary heirs, whether residents or non- 
residents, they should be made parties or represented according to the 
rules prescribed for partitions. Ibid. 


3. Necessary expenses paid by the parent for one of the children, or by the 
administrator after the parent’s death, should be deducted from the share 
of that child, upon the partition of the succession. 

Succession of Montamat, 332. 


4. In the partition of a succession, where there are minor heirs, if they have 
opposite interests to each other, although represented by the same tutor, 
there should be appointed to each of them a special tutor, or tutor ad hoc. 

But in a partition by roots, where the minors form but one root, their in- 
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16g terests inter se do not clash, but on the contrary, are alike, and the neces- 
sity for the appointment of special tutors does not then arise. 
Hagan v. Grimshaw, 394. 
5. A party may legally make a partition, either of the whole or of a portion 
of his estate, among his descendants, during his lifetime, by a notarial act ; 
such a partition is, however, subject to all the formalities and conditions 
of donations inter vivos. Martin v. Martin, 585. 


6. A partition must be considered as one act, although it contain many dispo- 
sitions, and it cannot subsist for one while it is annulled for another. 
Ibid. 
7. An heir who has alienated his share in a partition, or a part of it, is not 
permitted to bring the action of rescission against such partition, where 
there has been no fraud, violence, error or lesion. Ibid. 


8. Where a minor is interested, the Judge, if satisfied that the property can- 
not be divided in kind, should not only decree the sale of such property, 
but should likewise order the convocation of a family meeting to fix the 
terms of the sale as to the share of the minor. Gernon v. Bestick, 697. 


9, The Jadge should require proof, that property cannot be divided in parts of 
equal value, without the cantling of tenements to an injurious extent, be- 
fore ordering a partition by licitation. Ibid. 


PARTNERSHIP. 


1. In the absence of an express stipulation to the contrary, the owners of a 
steamboat employed in carrying persons and merchandize for hire, bring 
the use only, and not the properiy of the boat, into the partnership—they 
hold as tenants in common. Owens v. Davis, 22. 


2. Where an agreement was made in writing by one partner, signing the name 
of the firm, in which it was agreed that the firm should pay to the brother 
of the partner making the agreement, a salary for services to be rendered 
by him, and the evidence showed that the party thus employed was unfit 
to discharge the duties imposed upon him by the agreement, and the agree- 
ment was kept from the knowledge of the other partner—Held : That un- 
der such circumstances, no effect should be given to the agreement, as an 
evidence of indebtedness, against the creditors of the partnership. 

Beste v. His Creditors, 55. 


3. In an action for the settlement of partnership accounts, where it appears 
that the parties have kept books of their daily affairs, they should be 
shown to be clearly erroneous, before a party should be permitted to 
recover beyond the same, for a matter which ought to have been entered 
regularly every day. Parker v. Jonté, 290. 

4. Where a suit is brought against a firm, the name of one of the partners 
composing which is alleged to be unknown, a judgment cannot be ren- 
dered against the firm so far as concerns the unknown partner ; but where 
the other partner, not having been personally cited, appeared and filed a 
general denial, and upon judgment being rendered against the firm, ap- 
pealed as a partner—Held: That he was bound by the decree. 

Grieff v. Kirk, 320. 
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PARTNERSHIP (Continued). 


5. Where parties purchase on joint account, and for speculation, a lot of goods, 
with the understanding that they shall share equally the profits and losses 
which may result from the sale thereof, the advances and expenses are to 
be first paid, before there can be any division of the profits. It partakes 
of the nature of a partnership. Doane v. Adams, 350, 


6. A law partnership is an ordinary one, and the partners are bound jointly, 
but not in solido. - Jones v. Caperton, 475, 


=I 


. A partner who complains of error in the settlement of a partnership ac. 
count, approved by the signature of the partners, should make it appear 
by proof. Bry v. Cook, 493. 


8. The right of a surviving partner under Arts. 1131, 1152, and 1136, to ag. 
minister the partnership effects, and to dispose of the same in the ordinary 
course of trade, is not an absolute right, but depends on the consent of the 
heir present or represented in the State, capable of accepting the succes. 
sion purely and simply. McKowen v. McGuire, 637. 


See Preapinc—Dyas v. Dinkgrave, 502. 

See Wirvess—James v. Brooke, 541. 

See Huspanp anpD Wire—Rolling v. Bordenave, 647. 
See Prescription—Carroll v. Gayarré, 671. 


PAYMENT. 


1, The holder of several notes of the same maker has a right to impute a par- 
tial payment made on them to part of the notes, and is not bound to make 
the imputation to all pro rata. Blackman v. Leonard, 59. 


2. Where there is a question of imputation of payment, the payment will be 
imputed to the debt bearing a mortgage, rather than to those which do 
not bear a mortgage. New Orleans Ins. Co. v. Tio, 174. 


3. Where property upon which a privilege exists, has been purchased at 
Sheriff's sale, and after the privileged creditor has obtained judgment 
against the former owner of the property, and a recognition of his privi- 
lege, the purchaser pays the amount of the judgment—Held: That by 
Art. 679 of the Code of Practice, he was bound to extinguish the judg- 
ment, and the fact that he was the vendor of the property, and that it was 
sold at his suit to pay the purchase price, would not release him from the 
obligation, and that his payment does not give rise to any subrogation, by 
operation of law, to the rights of the judgment creditor against the former 
owner of the property. Sturges v. Taylor, 285. 


4, Where a planter was indebted to his merchants for acceptances which had 
fallen due and been paid, and also on a promissory note—H-/d: That be- 
fore the maturity of the note, credits of the planter, where no imputation 
has been made, should be imputed to the payment of the acceptances, be- 
cause they were first due, though less burdensome, and the credits after 
the maturity of the nete must be imputed to its payment, because the 
debtor had at the time most interest in discharging it. 

Byrne v. Grayson, 457. 

5. The debtor has the right to declare, when he makes a payment, what debt 

he intends to discharge ; and if he does not make the imputation of pay- 

ment, the law makes it for him, and declares that the payment must be 
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- PAYMENT (Continued). 
imputed to the debt which it was most to the interest of the debtor to 
discharge, of those debts equally due, otherwise to the debt which has 
fallen due, though less burdensome than those which have not yet fallen 
due. Slaughter v. Milling, 526. 
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6. The imputation, when made by the creditor, must be accepted by the debtor, 
to be binding on him. Ibid. 


See MortTGaGrs—Cummings v. Erwin, 289. 


PLEADING. 


1. Where the defendant in a suit sets up a reconventional demand, the plain- 
tift is not permitted to discontinue his suit when defendant opposes it. 
And if the plaintiff has discontinued the suit, without opposition on the 
part of defendant, the latter has the right to prosecute against him his 
claim in reconvention, notwithstanding the discontinuance. 

Barrow v. Robichauz, 70. 











2. In an action brought by a child to recover property which has been sold 
by his father, before he can be allowed to prove that his father has de- 
| frauded him of his /égitime by simulated sales of his property, simulation 
must be alleged in the petition, and the simple allegation that defendant 
knowingly and tortiously detains from plaintiff, without any legal right, 
lands which plaintiff has inherited from his father, will not be sufficient. 
McQueen v. Sandel, 140. 


3. A child and heir of a party to a simulated sale is, only exceptionally and in 
a limited sense, entitled to assume the position of a third person in rela- 
tion to it. His action, to be relieved from it, must be declaratory of the 
simulation. Ibid. 


4. It is not necessary that the description of property demanded in a petitory 
or rescissory action should be described with such certainty, that the 
Sheriff, or any other person, could find the same without aid. 

Lea v. Terry, 159. 


5. A final judgment cannot be rendered on an appeal taken from a judgment 
rendered on a peremptory exception filed after issue has been joined by 
default, where the plaintiff did not treat such exception as an answer in 
the lower court. Such a case will be remanded, to be proceeded with ac- 
cording to law, and the exception permitted to stand as an answer. 

Ibid. 


6. Where a suit has been brought by a bank to recover the price of property 
sold, and during the pendency of the action a third party is subrogated 
to the rights of the bank, such third party will be competent to stand in 
judgment as intervenor, although the deed of sale under which he claims 
was not accepted by him until after the expiration of the bank’s charter— 
provided the legality and sincerity of the transaction is not otherwise 
questioned. Union Bank vy. Bowman, 271. 


7. It is not a cumulation of inconsistent demands for a party seeking to recover 


his slave, to ask his value in the event of not being able to recover the 
slave himself. Nouvet v. Bollinger, 293. 
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8. The admissibility of evidence given of facts not alleged in the petition, 
should be objected to when offered, and the point reserved ; otherwise jt 
will be considered as if it had been responsive to an allegation in ap 
amended petition, filed with consent of the opposite party. 

England v. Gripon, 304, 


9. In actions upon contracts and deeds, if any part of the contract proved, or 
deed described, should materially vary from the contract or deed as stated 
in the pleadings, it will be fatal. Shaw v. Noble, 305. 


10. A demand for a certain sum of money, as commission on an amount eo} 
lected by plaintiff for defendant, gives the latter the right to reconvene for 
the sum of money in plaintiff’s hands, on which he charges his commis. 
sion. Hynson v. Wheeler, 409, 


11. A mistake in the special prayer ought not to prejudice a party’s right to 
recover on the averments of his petition, when they are sufficient to sus. 
tain the proper action, and are followed by a prayer for general relief. 

Espinola v. Blasco, 426, 


12. A judgment awarding a privilege on a steamboat, by virtue of an attach. 
ment, although entirely binding between the parties to it, may neverthe- 
less be questioned by another creditor who was not a party to the judg- 
ment, by way of third opposition. 

Converse v. Steamer Lucy Robinson, 433. 


13. In an action to recover damages against a Sheriff, for trespass in the exeeu- 
tion of a writ of sequestration, where the defendant excepts to plaintiff's 
demand, upon the ground that the latter has no cause of action against 
him, since he acted in his capacity of Sheriff, and in a legal manner, the 
exception should aver that the acts complained of in plaintift’s petition 
are the same and none other than those mentioned in the exception ; yet, 
if this averment is not made on the trial, and testimony to show that the 
acts were the same, is admitted without objection, effect must be given to 
this testimony. Flournoy v. Milling, 473. 


14. The exception of lis pendens must be pleaded in limine itis. 
White v. Gleason, 479. 


15. There is no objection to the cumulation of a demand in separation of pro- 
perty by the wife, with an action to enjoin the seizure of certain property 
claimed by her as her separate property, and seized under execution by 
the creditors of her husband. Atkinson v. Atkinson, 491. 


16. Where a title is claimed to be valid under the laws of another State, where 
it was acquired, those laws must be produced in evidence or proved, other- 
wise the validity of the title will be made to depend upon our own laws. 

Ibid. 


17. A commercial firm cannot demand in the same suit the payment of two 
promissory notes, although they are dated at the same place, and on the 
same day, and both payable to the firm under its firm name, where it is 
shown that such firm was composed of different persons, when the in- 
debtedness was created which formed the consideration of one note, from 
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j those persons who composed the firm when the indebtedness was incurred 
which formed the consideration of the other note. It would be a case of 
distinct creditors joining in the same action their separate and distinct 
demands against the debtor. Dyas v. Dinkgrave, 502. 


18. Under such circumstances, the old firm and the new firm would be con- 
sidered in law as separate and distinct persons, with separate and distinct 
rights and obligations, and could not, as creditors, join in the same action 
their separate and distinct demands against their debtor. The law does 
not permit separate creditors to join in an action against their debtor, un- 
less there be a joint interest between them in the thing demanded, or a 
privity of contract, which authorizes the joinder. Ibid. 


19. Whenever the plaintiff in an action dies, after an answer has been filed, the 
suit must be revived by the appearance of the legal representatives ; but 
this is not a new suit, and when the executor files an amended petition 
merely for the purpose of making himself a party to the proceedings, the 
defendant, although entitled to notice, cannot claim the legal delays al- 
lowed for answering the original petition. He has the right to file an 
answer to, the amendment ; but it must be done immediately, unless the 
amendment be of such a nature as to induce the court, upon his motion, 
to grant further time for answering the same. 

Woodman v. Richardson, 508. 


20. Where a suit was brought in the name of certain persons, as composing a 
commercial firm, and the defendant excepted to the petition, upon the 
ground that all the members of the firm, had not been joined in the ac- 
tion—Held: That where it was shown that the name of one of the per- 
sons used in the style of the firm was omitted, the burden of proof was on 
the plaintiffs to show that they alone composed the firm. 

Rugely v. Gill, 509. 


21. The burden of proof is on the party who has to support his case, by proof 
of a fact of which he is most cognizant. Ibid. 


22. In case of the omission of one of the names appearing in the style of the 
firm, the defendant is not bound to state in his exception the name of the 
partner not joined in the action. Ibid. 


23. Where a defendant desires to avail himself of admissions contained in the 
original petition, he should except to the amended petition filed for the 
purpose of explaining the admissions made in the original, instead of an- 
swering the same. When an answer is made to the amendment, and the 
case tried, both petitions are to be taken as a whole and construed to- 
gether. Turner v. Madden, 510. 


24. In a petitory action, it is incumbent on the defendant to exhibit the title 
under which he claims ownership; and an allegation made by the plain- 
tiff, in a previous suit for the same cause of action, that the defendant 
claimed the ownership under a tax sale which the plaintiff charged to 
be an absolute nullity, will not be construed into an admission by the 
plaintiff, that he had been divested of his title. 

Reynolds v. Stille, 543. 
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25. The presumption omnia rite acta cannot be applied to a title not introduced 

in evidence ; and, under such circumstances, the prescription of five years 
cannot be invoked to cure irregularities in the title. Ibid. 
































26. A plaintiff cannot be permitted to establish by proof a cause of action not 
alleged in the petition, without the consent, express or implied, of the de. 
fendant. Brozton v. Bloom, 618, 

27. A party may cumulate separate actions in the same demand, when the one 
is not contrary to the other, nor precludes it, even though they arise from 
different contracts. Médart v. Fasnatch, 621, 


28. A party’s appearance by attorney to move for the dismissal of an attach. 
ment and to except to the jurisdiction of the court over him, cannot be 
construed into a submission to the jurisdiction which would authorize a 
judgment in personam. Billiu v. White, 624. 





29. The right to intervene by way of third opposition is a privilege granted by 
law which the court cannot refuse when the right is legally exercised, 
Bowman v. McElroy, 663. 


30. Where a supplemental and amended answer has been filed by order of court, 
the Judge who permitted its filing cannot, proprio motu, rule it out, as not 
filed in time. Heiss v. Corcoran, 694. 


See Partnersaip—Grieff v. Kirk, 320. 
See Acrion—Young v. Chamberlin, 454. 
See Evipence—Holmes v. Dabbs, 501. 
Ruhlman vy. Smith, 670. 
Hereford vy. Lake, 693. 
See Pracrice—Ethridge v. Milling, 513. 
See MarRiAGeE—Summerlin v. Livingston, 519. 4 
See Inscncrion—Chambliss y. Miller, 713. : 


PLEDGE. 


1. In order to create a pledge, it is necessary, not only that delivery should ac- 
company the private deed, but also that the instrument should exhibit the 
nature and extent of the reciprocal rights and obligations of the contract 
ing parties. Martin v. His Creditors, 165, 


POLICE JURY. 


1. In an action to recover the amount for which work has been adjudicated on 
a road, to be made as required by the regulations of the Police Jury, to 
render the owner of the land liable, it must be shown that the forms of the 
law were complied with when the adjudication was made, and that the 
work has been done in conformity to law and to the terms of adjudica- 
tion. Grass v. Haynes, 181. 


2. Although the certificate of the Inspector is made by the ordinances of the 
Police Jury evidence of the debt, their acceptance of the work is not con- 
clusive evidence that it was done in conformity to law and to the terms of 
adjudication. Tid. 

3. A police juryman is not an officer, in the intendment of Article 122 of the 
State Constitution ; there is no reason, therefore, why a party who holds 
a civil office of emolument should not be at the same time a police jury- 
man. Voorhies v. Fournet, 597. 
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| possESSION. 
4 1. The possessor in good faith is entitled, in case of eviction, to be reimbursed 
the amount expended by him for improvements. 
Roberts v. Brown, 698. 


PRACTICE. 


1. A supplemental petition in an injunction suit, should only be allowed for the 
promotion of justice, and when allowed, an affidavit of the truth of the 
allegations of the petition, and of the causes that make the amendment 
necessary, should always be required. Maillot v. Martin, 40. 


2. An alien who is sued in a State Court by a citizen of the State, may, by 
complying with the requirements of the Act of Congress of 1789, remove 
the case to the Circuit Court of the United States; but he cannot claim 
a dismissal of such suit. Webre v. Duroc, 65. 


3. An intervenor must always be ready to exhibit his evidence; he cannot be 
permitted to retard the principal suit. Gaines v. Page, 108. 


4. Where an action has been brought to recover property, and at the time of 
the commencement of the suit one of the plaintiffs had no interest in the 
title, having previously transferred his rights, but subsequently acquires 
interest by an act of retrocession—Held: That the want of interest at 
the time of the institution of the action is a good ground for a judgment 
of nonsuit, and that the act.of retrocession thus passed after the com- 
mencement of the suit is not admissible in evidence. 

Dugas v. Truaillo, 116. 


or 


. In a third opposition to a seizure of property, based upon the alleged owner- 
ship of such property, the ixsue to be tried between the third opponent, 
and the party provoking the seizure, is the fact of ownership. 

Harper v. Commercial & Railroad Bank of Vicksburg, 136. 


6. The third opponent stands in the attitude of plaintiff, and is bound to ad- 
minister proof of his pretensions, in order to sustain his opposition. But 
he cannot inquire into the validity of the proceeding between the plain- 
tiff and defendant in the original suit. Ibid. 


-1 


. It is too late, after a judgment by default, to except to the jurisdiction of 
the court, on the ground of commorancy. Tegarden v. Powell, 184. 


8. Where a party consents to go to trial on the merits, without insisting on 
the previous action of the court on his exceptions he is presumed to have 
waived the same. Powell v. Graves, 188. 


9. A judgment cannot be rendered on a petition of intervention which has been 
filed without leave of the court, and has not been served or put at issue. 
Bradley v. Trousdale, 206. 


10. Where a party, on the trial of a cause before a jury, is taken by surprise 
by the loss of evidence, his remedy is either a continuance or postpone- 
ment of the trial on a proper showing, and he should not be permitted to 
take the chances of a verdict in his favor, and afterwards claim the bene- 
fit of a new trial. McClure vy. King, 220. 
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PRACTICE (Continued). 


11. Where the tutor of a minor dies out of the State in hopeless insolveney, 
leaving no property whatever upon which to administer, the minor cannot 
be required, under the circumstances, to sue for a rendition of accounts, 
as a condition precedent to the institution of the hypothecary action, 


Cummings v. Erwin, 289, 


12. Where the ancestor of a party has parted with a slave, for the express pur- 
pose of defeating the rights of creditors, an action will lie to recover the 
value of the slave thus sold or removed. Nouvet v. Bollinger, 293, 


13. As a general rule, the powers of the syndics of creditors are only those of 
administration ; but under the authorization of the courts, he may make 
sales of property, and by their aid may recover damages for property de. 
stroyed or abstracted from the mass, when otherwise there would beg 
failure of justice. Ibid. 


14. Where a plaintiff offered to discontinue a suit, having given the Clerk of 
the court instructions to that effect, prior to the filing of a reconventional 
demand, but the defendant resisted the discontinuance and was sustained 
by the court—He/d: That whether the plaintiff's original demands were 
urged to the jury or not, it was an error to disregard them on the final 
judgment. If no evidence was offered to sustain them, a judgment of 
nonsuit should have been rendered; if they were proved to have been 
novated, judgment should have been rendered against the plaintiff; if 
they were established, plaintiff should have had judgment. 

Smith v. Amacker, 299. 


15. Evidence called for ex officio, by the Judge, after the case is submitted and 
under advisement, is unauthorized and will be disregarded on appeal. 
Sowers v. Shiff, 300. 


16. The offering a note in evidence upon trial, without objection, dispenses with 
the necessity of proving the signatures upon the note necessary to charge 
the party against whom the note is offered. 

Robertson v. Fullerton, 318. 


17. Where a suit was brought upon a note given in part payment of the price 
of a plantation, and the defence set up was that the defendant had been 
disquieted in his possession of the plantation by a petitory action insti- 
tuted against him,—Held (under Article 2536 C. C.): That the District 
Court had the power to render an interlocutcry judgment ordering the 
defendant to deposit in court the amount of the note sued upon, to await 
the decision of the petitory action. Jacobs v. Sauvé, 424. 


18. Although the value of the portion claimed in the petitory action does not 
equal the amount of the note, yet the whole sum must be deposited to 
await the termination of the action, which may result in the cancellation 
of the sale. Ibid. 


19. An order of the court, entered upon the minutes, is a part of the record 
of the case, and it is not, therefore, necessary to offer it in evidence in 
order to bring it to the notice of the court or jury. 

Pagett v. Curtis, 451. 
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PRACTICE (Continued). 
90. An injunction bond improperly made payable to the Sheriff, his heirs and 
assigns, instead of to the defendants in the suit, is nevertheless sufficient 


to sustain an action in behalf of the real parties in interest. 
Vicksburg R. R. v. Barksdale, 465. 


91. The bond in such a case is only the evidence of a contract, which would 
exist were the bond lost, and the court will look at the petition for injunc- 
tion and the order granting it, to find out what obligation the plaintiff in 
injunction and his surety assumed. Ibid. 


22. Injunctions, attachments, ete., are matters of strict law, and it does not fol- 
low that because a party has given an informal bond, that the same by 
proper averments and proof may not still be enforced by an action. 

Ibid. 


93. An action on an injunction bond is a sufficient putting “ in mora.” 
Ibid. 
24, The Sheriff cannot be held to show the validity of a judgment which he 
has been commanded to execute, and to satisfy with moneys that may 
come into his hands. It is his duty to pay the proceeds of his sales over 
to the seizing creditors, shown to be entitled to them by the certificate of 
mortgages and by the writs of fieri facias in his hands. And if concur- 
rent seizing creditors intend to contest each other’s right, or mortgage, or 
privilege, they must do so contradictorily with each other, whilst the pro- 
ceeds remain with the Sheriff, and cannot afterwards hold him responsible 
for the payment of such proceeds to the parties shown by the writs and 
certificate of mortgages to have been entitled to the same. The creditor’s 
remedy is by third opposition, or action of nullity, to avoid the judgment 
recognizing the mortgage or privilege, and ordering it to be enforced 
against the debtor’s property. Ethridge v. Milling, 513. 


25. Where a Sheriff, after having satisfied all the prior mortgages, pays over 
the entire balance of the proceeds of the sale, to one of several seizing 
creditors whose mortgages are concurrent, he is responsible to the others, 
for the amount, or pro rata of the proceeds, to which they were entitled 
at the time of the sale and distribution. Ibid. 


26. The effect as regards creditors, of a judgment annulling a sale made by 
their debtor as fraudulant is the same, whether pronounced in a direct re- 
vocatory action, or in an injunction suit arising out of the seizure of the 
property by one of the creditors. Ross v. Pritchard, 531. 


27. If no objection is made to the form of proceeding, the sale may be declared 
fraudulent in one form as well as the other. Ibid. 


28. Where the seizure of land was enjoined, upon the ground that the plaintiffs 
in injunction had acquired such land at the Sheriff’s sale and the defen- 
dant raised the objection of want of registry of such sale in the Recorder's 
Office—Held : That where the evidence discloses no title in the seized 
debtor, the defendants having no interest in the matter, this objection can- 
not be urged by them. Maillon v. Lynch, 547. 


29. The validity of a title claimed adversely to a succession administered by a 
curator cannot be inquired into in the form of a rule taken by the cura- 
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tor against such adverse claimant, to show cause why a sale of the pro- 
perty provoked by the curator should not be confirmed ; a direct action js 
necessary. Succession of Renneburg, 661. 
30. Where suit was instituted for damages alleged to have been sustained by 
the plaintiff in consequence of the closing of the ditches on his plantation 
by the building of a railroad, and no evidence was given on the trial 
from which an estimation of the damages could be formed, and the j jury 
found a verdict for the plaintiff, the court remanded the case for a new 
trial. Trudeau v. Jackson R. R. 717. 
See JupGment—WMorris v. Bailey, 2 
Succession of Gorrison, 27. 
See Tvtors snp Tutorsuip—Interdiction of Rochon, 6. 
Martel vy. Richard, 598. 
‘ See HusBanp anp Wire—Phelps v. Rightor, 33. 
Schewer v. Klein, 303. 
See Simviation—Collins v. Pratt, 42. 
Van Ostern v. Simmons, 302. 
Nouvet v. Vitry, 653. 
See Evipence—Lacroiz vy. Tournillion, 69. 
Forbes v. Fahrmer, 319. 
Hughes vy. Carey, 348. 
See Manpamcs—State vy. Lusilanian Society, 73 
See SHerirF—Shannon v. Goffe, 86. 
See Action—Gentis v. Blasco, 104. 
Young v. Chamberlin, 454. 
See Contracts—Rizan v. Prescott, 112. 
Millard vy. Farley, 518. 
See Nuturry—Clark v. Hebert 279. 
See LIBEL AND SLANDER—Schewer v. Klein, 308. 
See AppeaL—State v. Judge Fifth District Court, 336. 
See ABSENIEE—Pagett v. Curtis, 451. 
See PLeapinc—Dyas v. Dinkgrave, 502. 
Woodman vy. Richardson, 508. 
Rugely v. Gill, 509. 
Turner v. Madden, 510. 
See Donations—Johnson v. Alden, 505. 
See Juries anD Jcurors—Frellsen vy. McDonald, 536. 
See InTERROGATORIES— Woodruff v. Dodd, 644. 





PRESCRIPTION. 


1. An account which is signed and rendered by the debtor is not an open ac- 
count, and as such prescribed by three years. Graham v. Sykes, 49. 
2. A note addressed to a physician, stating that his account had been examined, 
and the charges found to be exorbitant, coupled with a refusal to pay, is 
not a sufficient acknowledgment to interrupt the prescription of such ac- 
count. Stewart v. Watts, 135. 
3. Statutes of prescription and limitation cannot be extended from one action 
to another, nor to analogous cases beyond the strict letter of the law. 
Garland v. Scott, 143. 


4. In order to plead a foreign statute of limitation, under the Act of 15th of 
March, 1855, in bar of a judgment rendered in another State, it must be 
shown that the prescription was complete, and that there were no ade- 
quate means of enforcing the judgment in the State where it was ren- 
dered. Morton v. Valentine, 150. 
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- PRESCRIPTION (Contenued). 
5, Where a judgment is rendered in the State of Mississippi, and barred by 


INDEX. 


the statute of limitation, but is subsequently revived by a judgment on a 
writ of scire facias, the prescription of ten years in this State is inter- 
rupted by such judgment. Ibid. 


§. Statutes pertaining to the remedy are merely such as relate to the course 


and form of proceeding, but do not affect the substance of a judgment 
when pronounced. Ibid. 


5. A suit brought against the acceptors of a bill of exchange does not inter- 


rupt prescription as to the drawer and endorser. 
Corning v. Wood, 168. 


8. The action of supplement of the price on the part of the seller, where the 


in) 








12. 


13. 


14. 


15. 


16. 


overplus exceeds a twentieth part of the extent of the premises sold, is 
subject to the prescription of one year. Stewart v. Boyd, 171. 


. The principles as to prescription, governing ordinary contracts of sale, are 


applicable to public sales in general. Ibid, 


In a suit brought by the trustees of a Mississippi bank to recover money 


due on a judgment obtained by them in the State of Mississippi, which 
judgment was barred by the statute of limitations there—Held: That 
the Act of the Legislature of the 27th of May, 1846, was intended to pro- 
hibit the exercise of any right which the laws at home did not permit to 
be exercised there; and that, where a bank could not exercise a right 
growing out of a judgment in Mississippi, on account of the statute of 
limitations, the Act of 1846 would prevent its exercise here. 
Mandeville v. Huston, 281. 


. The doctrine of the interruption of prescription is not admitted at common 


law to the extent allowed by the civil law ; the maxim there is, that when 
the statute of limitations has once commenced to run, it never stops on 
account of any subsequent disability. But by the law of Mississippi, an 
exception is made to this general rule in favor of the first absence of the 
debtor from the State at the time of the accruing, or after the accruing of 
the action, which is alone to be deducted. Ibid. 


The party who pleads prescription is bound to prove the facts necessary to 
sustain the plea. Succession of Montamat, 332. 


By the Act of 1855, p. 352, the right to the repetition of usurious interest 
paid is limited to one year. Weaver v. Maillot, 395. 


The foreign debtor is entitled to avail himself of our laws of prescription, 

just as though he had always been subject to the jurisdiction of our courts. 
Norton v. Sterling, 399. 

Where there is no allegation or proof that the foreign debtor had changed 

his domicil, and that the same was unknown to the creditor, or that the 

creditor could not, on account of some other obstacle, have instituted an 

action at the domicil of the debtor, the maxim, contra non valentem agere 
non currit prescriptio, will not apply. Ibid. 


Whatever may be thought of the policy of the law, the courts have no 
power except to enforce it. Tbid. 
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PRESCRIPTION (Continued). 


17. An action against a Notary, to render him responsible for negligence, jy 
omitting to give notice to a drawer or endorser of a draft protested 
him for non-payment, is based on the Article 2295 of the Civil Code, ang 
falls under the prescription of one year established by Article 3501. 

Taylor v. Graham, 418, 

18. By the Act of the 18th of March, 1858, which was in force from its date 

the prescription for privileges on vessels was extended to six months. 
Converse v. Steamer Lucy Robinson, 433. 


19. Where the property of a succession has, by order of court, been sold, and 
the money paid into the hands of the administrator, although such admi- 
nistrator, on account of the fiduciary and quasi official relation which 
exists on his part towards the court and succession, cannot prescribe 
against the demands of the heirs, yet the heirs of such administrator, after 
his death, are entitled to the plea of prescription. Prescription, there. 
fore, commences to run in favor of the heirs of the administrator, from the 
death of the latter. Bennett v. Alexander, 469, 


20. Claims for services as an overseer are governed by the prescription of three 
years. Copse v. Eddins, 528, 


21. The prescription in this case runs against minors, reserving however to 
them their recourse against their tutors or curators. Ibid. 


22. Where a party’s services were employed, on the express promise that he was | 
to inherit a portion of the estate of his employer—Held: That prescrip- 
tion was suspended in favor of the employee, until the death of his em. 
ployer. Ibid. 


23. The action of mandate arises ex contractu, and is only prescribed by ten 
years. Imboden v. Richardson, 534. 


24. The prescription of three years applicable to a loan of money does not ap- 
ply to a due bill given at the time for such loan. 
Collins v. McElroy, 639. 


25. Before the passage of the Act of the Legislature approved April 30th, 
1853, there was no term of prescription in the law applicable to domestic 
judgments. Succession of Rice, 649. 


26. Domestic judgments rendered anterior to the passage of the Act of the 
Legislature of 1853, cannot be barred, under that statute, before the 
lapse of ten years from its promulgation. Ibid. 


27. One partner can interrupt prescription as to all the other partners who are 
bound in solido, even after the dissolution of the partnership. 
Carroll v. Gayarré, 671. 


28. In order to prescribe for a slave in five years, by udding the possession of 
the vendor to that of the vendee, it is necessary that the vendor as well as 
vendee should have held under a just title as owner. 

Girault v. Zuntz, 684. 
See Taxes, Tax Sates, &c.— Woolfolk v. Fonbene, 15. 
See Bits or ExcuanGce, &c.—Garland v. Scott, 148. 
PreapiInc—Reynolds v. Stille, 543. 
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4 PRINCIPAL AND AGENT. 
1. 


2. 


10. 


“i. 


INDEX. 


The power to endorse bills of exchange and promissory notes must be ex- 
press and special. Ducongé v. Forgay, 37. 


An authorization to endorse other promissory notes cannot be inferred from 
the fact that the party whose name was forged on them did not publicly 
denounce the forgery which first came to his knowledge; this neglect on 
his part to denounce the crime to the public authorities, does not make 
him responsible for other forgeries of his name which were then unknown 
to him, or give rise to an action for damages under Articles 2294 and 
2295 of the Civil Code. ° Ibid. 


. The decision in the case of Parlange vy. Faures, 14 An. 444, affirmed, to the 


effect, that when a broker or agent sells a note with forged endorsements 
on it, without disclosing the fact of his agency or the name of his princi- 
pal, he is responsible for the amount, with legal interest, which was paid 
for the note. Séré v. Faures, 189. 


. An authority given to an agent to collect a debt carries with it the authori- 


ty to sue for it, and issue execution upon the judgment obtained. 
Joyce v. Duplessis, 242. 


. Inan action brought against a party for damages for an illegal seizure of 


property pointed out by a person acting as his agent, judgment will be 
rendered against him if in his answer he denies only the authority of the 
agent to issue execution ; he must deny the whole agency to relieve him- 
self from responsibility. Ibid. 


. The acts of a principal will not amount to a ratification of a contract, when 


they are entirely based upon the representations of the agent, who was 
himself deceived as to the real existence of the thing which was the object 
of the contract. Mummy v. Haggerty, 268. 


. There can be no valid ratification when the contract is without an object. 


Ibid. 


. Where a United States Marshall offers a reward for the arrest of a fugitive 


from his custody, he acts as a principal ; and although he may have signed 
with the addition of the words U.S. Marshall, he cannot avoid liability. 
Murray v. Kennedy, 385. 


. Where an agent authorized to sell a thing for a particular price, sells it at 


a higher price, the surplus will belong to the principal, and the agent is 
entitled only to his stipulated commission. Denson v. Stewart, 456. 


A party plaintiff is entitled to an injunction to restrain a third person who 
is in possession of a sum of money in controversy, from paying it over to 
the defendant, where the plaintiff is in danger of losing it, owing to the 
claim of defendant and his insolvency. Ibid. 


Where a commercial firm, being the holder of certain promissory notes, 
remitted them before maturity to another firm, to be collected and applied 
to the extinguishment of a debt existing in favor of the latter firm from 
the former, and endorsed them in order to render their collection more 
easy, it being understood that the balance remaining after the payment of 
the debt was to be paid over to the firm which had remitted the notes— 

Held + That the firm to whom the notes were remitted must be viewed as 

the agent of the other for the collection of the notes, and thay if the notes 
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PRINCIPAL AND AGENT (Continued). 
were protested and suit brought upon them by this firm, the other, which 


was the original holder of the notes, never having ceased to be owner 
. ° ’ 
cannot be held liable as endorser. Miltenberger v. McGuire, 486, 


12. An attorney in fact is bound to discharge the functions of his procuration 
so long as he continues to hold it, and is responsible to his principal for 
the damages that may result from the non-performance of his duty, He 
is responsible, not only for his unfaithfulness; but also for his fault or pe. 
elect. Imboden v. Richardson, 534, 


13. Where a power of attorney authorizes an agent to sell, but is silent as to 
the right of acquiring property, a purchase by the agent exceeds his dele. 
gated powers, and may be repudiated by the principal. 

Hynan v. Bailey, 560, 
See Inrerest—Gordon v. Zacharie, 17. 
See Repaisitox—Bloom v. Beehe, €5. 
See Witness—Garland v. Scott, 143. 
See MortGcaces— Watson vy. James, 386. 
See ATTorRNEYs-AT-Law—Beau vy. Drew, 461. 
See AtrracuMEeNt—Hill vy. Hanney, €54. 


PRINCIPAL AND SURETY. 

1. The rule, that the surety cannot plead matters personal to the principal 
obligor, cannot be applied to a case where the principal is alleged to be a 
slave, and consequently incapacitated from contracting, from motives of 
public policy. Levy v. Wise, 38. 

2. Where in a contract of lease, it was acknowledged that the lessee was a free 
woman of color, by the parties to the contract—Held: That the sureties 
are not estopped, by such acknowledgment, from alleging and proving the 
fact that the lessee and principal obligor was a slave. Ibid. 

3. Where the heirs. by an act under private signature, regulate between them- 
selves the mode of partition of the estate, and authorize the curator to pay 
certain claims, and further verbally authorize him, in order to save ex- 
pense, to settle the affairs of the estate out of court—Held : That the sure- 
ty of the curator is not discharged from liability by such acts of the heirs, 
but will be held responsible on the failure of the curator to account or 
pay over money which he may have received. Perkins v. Cenas, 60. 

4. A surety on a tutor’s bond has a right to demand the cancellation of the 
bond, when, without his consent, avy of his co-sureties are released by a 
judgment homologating the proceedings of a family meeting which con- 


sented to the erasure of the name of the co-surety from the bond. 
Bradley v. Trousdale, 206. 


5. In an action brought by the surety for the cancellation of the bond under 
such circumstances, both the tutor and under-tutor should be made par- 
ties to the suit. Ibid. 

6. The form of the contract or instrament by which a surety binds himself for 
the payment of the debt, in case the debtor should not himself satisfy it, 
does not affect the surety’s right to plead, in bar of the action against him, 
his discharge in consequence of a prolongation of the term of payment, 

without his consent. Jones v. Fleming, 522. 
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4. There is no distinction between the surety who has bound himself in solido 

with the debtor, and the surety who has not so expressly bound himself. 
Ibid. 

8. The release of one of the principal debtors, by the surety, from all liability 

to himself as surety, renders such debtor a competent witness for the 
surety. Tbid. 





9, One witness is sufficient to prove the payment or extinguishment of an obli- 
gation exceeding in amount or value five hundred dollars, without the aid 
of corroborating circumstances, although his testimony per se would not 
be sufficient to prove a contract not reduced to writing, for the payment 
of money not exceeding that amount. Ibid. 


10. A fund deposited by the principal debtor with one of two co-sureties, as 
collateral security, should enure to the benefit, proportionally, of the other 
co-surety. Smith v. Conrad, 579. 


11. Where two parties purchased together certain landed property, each one 
undivided half, and furnished, for the price, their joint and several promis- 
sory notes secured by mortgage on the land purchased—Held : That these 
parties must be considered as purchasers and principal obligors each for 
one-half only of the property purchased, and as sureties for each other 
| mutually as to the other half; and that, consequently, the re-purchase of 
one-half by the original vendor, from one of these purchasers, releases the 
remaining purchaser from his obligation as surety, as it renders impossi- 
ble that subrogation to which he would be entitled under Articles 2157 

and 3030 of the Civil Code. Succession of Daigle, 594. 


See Marriep Women—Adams vy. Cuny, 485. 
See Morteaces—Bowman v. McElroy, 646. 


PRIVILEGE. 


1. Where judgment has been rendered in favor of partnership creditors against 

all the part-owners of a steamer, whether they were creditors by privilege, 

or not, for their respective claims against the boat, they become privilege 

creditors of each of the part-owners for the amount of costs recovered, 

and these costs form a privilege debt upon the proceeds of the steamer 

superior to that of the individual attaehing creditors. 

Owens v. Davis, 22. 

2. Our law grants no privilege for money advanced to the master of a steam- 

boat. Ibid. 
3. The Articles of the Civil Code which give a privilege for expenses incurred 

for the preservation of the thing, apply only to movables. 

Tom v. Ernest, 44. ; 

4. Privileges on immovables and slaves are treated of under a distinct head, 

and there is no privilege given as such, for expenses incurred for the pre- 

servation of a slave or immovable. Ibid. 
5. Registry is not necessary as between the parties, to confer a privilege un- 

der a building contract. Roberts v. Hyde, 51. 
6. The assignment of a warehouse receipt, in the absence of an express stipu- 

lation, that the property is given in pledge to secure the payment of a 
101 
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PRIVILEGE (Continued). 


principal obligation, the amount of which is specified, does not confer g 
privilege upon the transferree. Martin v. His Creditors, 165, 


-1 


. In case of a forced alienation of a plantation, the overseer is not bound to 
pursue his privilege on the proceeds of the sale in the hands of the She. 
riff. No sale can destroy the privilege which the law creates in favor of 
overseers, as long as the crop hangs by the roots, or the proceeds, when 
gathered are not beyond the reach of the overseer. 

Scarborough v. Stinson, 665. 

8. In case of a forced alienation of a plantation with the crop in the ground, 
the overseer has not a privilege on such crop, for his whole year's salary, 
but simply for the proportion of the year elapsed at the date of such sale. 

Tid. 

. Article 2720 C. C. accords to the laborer the whole salary contracted for, 
when he is discharged by his employer without sufficient cause, before the 
expiration of his time of service; but this is, as to the unexpired time, 
by way of penalty or damages. The privilege granted by Article 3184 
is for a specific object, in the words of the Article, for “the appointment 
of salaries of the overseer for the year last past, and so much as is due of 
the current year.” Tind. 


See Saiprinc—Pousargues v. Steamer Natchez, 80. 

See Contracts—St. Paul’s Church v. Giraud, 124. 
Stewart v. Christy, 325. 

See AtracuMEent—Tufts v. Casey, 258. 

See SusroGaTion—Succession of Will, 381. 

See SEIZURE AND SALE—Flournoy v. Milling, 473. 

See Sratvtes—Bazter v. Sisters of Charity, 686. 


PUBLIC LANDS. 


1. The Act of Congress of February 20th, 1811, exempting land sold by Con- 
gress from taxation for five years from the date of the sale, has no appli- 
cation to lands donated by the General Government to this State, and 
sold by the State. Bishop v. Marks, 147. 


2. The United States surveys and approved township maps must control the 
action of surveyors appointed by the court to establish the boundary line 
between parties both of whom derive title under a patentee of the General 
Government. Stewart v. Boyd, 171. 


3. Where the consideration of an obligation was the sale of improvements on 
public lands, and it appeared that the vendor, at the time of the sale, was 
in a situation to avail himself of the benefit of the preémption Acts of 
Congress—Held : That the consideration was a good and valid one. 

Dean v. Wade, 230. 

4. The statutes granting a preference right to actual settlers on public lands 
donated to the State, were intended to benefit white persons who, being 
heads of families, or over twenty-one years of age, had made a settlement 
with a view to cultivation, and not. of speculation. Actual residence is 
required ; and the mere fact of cultivation, without residing on the land, 
cannot be considered a compliance with the law. 

Munday v. Muse, 237. 

5. A plat of survey made by a deputy surveyor under the Spanish Govern- 

ment, with his certificate that the survey was made by himself agreeably 
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} puBLIC LANDS (Continued). 

; to the order of the Surveyor General of the two Floridas, is not evidence 
of a complete Spanish grant, but only of an inchoate grant within the dis- 
) cretion of Congress after the acquisition of title by the United States, and 
subject to be entirely rejected. Fluker v, Doughty, 673. 

6. Such an incomplete grant is inferior to a title derived from the Govern- 
| ment of the United States by virtue of a legislative act of confirmation. 


Ibid. 
7. Until the patent issues, an inchoate grant remains within the discretion of 
the grantor. Ibid. 


8. Where there is a conflict between the certificate of confirmation by the 
United States of an inchoate Spanish grant and the orders of survey, the 
act of confirmation must prevail and determine the nature and extent of 
the rights of the original claimant. Ibid. 

See SaLe—Succession of Cone, 514. 


PUBLIC THINGS. 


1. The sale of property bounded by an avenue, in a plan of a town, which is 
referred to in the act of sale, as designating the position of the property 
sold, is a dedication of the avenue to public use, and the vendee, together 
with the public generally, have the right to use the whole width of the 

| avenue. Burthe v. Fortier, 9. 


2. Public places within the limits of a corporation cannot be appropriated to 
private use, and individual corporators, as well as the officers of the cor- 
poration, have the right to prevent such appropriation, and to sue for the 
demolition and removal of buildings erected on them by individuals. 

Stevens v. Walker, 577. 

3. Where a party, with the sanction of the Mayor and Common Council of 
the Town of Franklin, erected a wharf and warehouse upon the banks of 
the Bayou Teche, in front of a public square—Held : That such improve- 
ments were authorized by the Act of 1857, entitled “ An Act authorizing 
front proprietors on the Bayou Teche to erect wharves and warehouses 
upon the forty feet from the bayou, which are dedicated to public use.” 

Ibid. 


4. This Act of 1857 is not unconstitutional. It does not confer unlimited 
power upon the municipal authorities to transfer the public property, to 
the exclusive use and control of individuals. ‘The erection of the wharves 
and warehouses therein authorized must be subservient to commerce ; 
otherwise the privilege is abused, and the courts will grant the public the 
adequate remedy. Ibid. 


QUASI CONTRACTS. 


See ConTRACTs. 


RATIFICATION. 


See PrincipaL AND AGENT—Mummy v. Haggerty, 268. 
See Huspanp AnD Wire— Williams v. Springfield, 535. 
See Contracts—Decuir v. Lejeune, 569. 
See Acrion—Baines v. Burbridge, 628. 
See Donation—Baines v. Burbridge, 628. 
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RECONVENTION. 
See PLeapinc—Barrow vy. Robichauxr, 70. 
Hynson v. Wheeler, 409. 
See Pracrice—Smith v. Amacker, 299. 
see Communtty—Decuir v. Lejeune, 569. 
See Costs—Peniston v. Somers, 679. 


REDHIBITION. 
1. The sale of a slave will be rescinded on account of the redhibitory defeet of 
insanity, the existence of which was known to the vendor at the time of 
the sale. Carreta v. Lopez, 64. 
2. The redhibitory action cannot be maintained on account of a disease, exigt- 
ing at the time of the sale, which was apparent and might have been dis. 
covered by simply inspection. Bloom v. Beebe, 65. 
3. The knowledge of the agent of the vendee in possession of the slave, at the 
time of the sale, will be considered the knowledge of the principal. 
Ibid. 
4. Where a party sold a slave, with full warranty, which he had previously 
purchased without any warranty, against the vices and defects prescribed 
by law—Held: That in an action brought against him by his vendee to 
rescind the sale on the grounds of the existence of a redhibitory disease in 
the slave, the fact of the exclusion of warranty in the act of sale from his 
vendor, is not per se evidence of knowledge of the existence of the disease, 
and the fraudulent concealment of it on his part, at the date of the sale 
to the plaintiff. Belknap v. Kendig, 203. 


g, 2 
5. A party cannot succeed in a redhibitory action, when he fails to establish 
clearly that the disease of which the slave died, existed at the time of the 
sale, and when it appears that he had not resorted to medical aid for some 
months after the sale. Folse v. Kittridge, 222. 
6. In the redhibitory action, where it is shown that the slave was so sick at a 
hospital as to render a bodily tender impossible, it is sufficient to show, 
that an offer, in writing, had been made to return the slave. 
Palmes v. Kendig, 264. 
Where a slave who had been purchased a short time before, as a confirmed 
runaway and a vicious negro, was sold with full legal warranty, and soon 
after the sale ran away again, and in attempting to escape from his mas- 
ter, who pursued him, jumped into a river and was drowned—Held: 'That 
the vendor was bound to refund the price of the slave, with legal interest 
from the time of drowning. Buie v. Kendig, 440. 


— 
. 


x 


In a redhibitory action, the plaintiff must sue to avoid the sale and to re- 
cover back the price. Before he can recover the price, he must sue for 
and obtain, in the form prescribed by law, the avoidance cf the sale. 

Childs v. Wilson, 512. 

The right of a purchaser to recover damages for the value of animals, that 
have contracted a redhibitory disease, from those that were purchased, 
arises ex deliclo. and cannot form the basis of a suit by attachment. 

Ibid. 

Attorneys’ fees cannot be recovered as damages, in a redhibitory action. 


a 


10 
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Burnham vy. Hart, 517. 
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REDHIBITION (Continued). 
11. The plaintiff in a redhibitory action is entitled to recover, as damages and 


15. 


16. 


li. 


19. 






INDEX. 


interest, five per cent. per annum on the price paid for the thing affected 
with the redhibitory vice, from the date of the sale. Ibid. 


The defendant in such an action is entitled to five per cent. per annum in- 
terest, from his warrantor, from judicial demand. Thid. 


Where a physician purchased a slave, whom he had examined, some time 
previous to the purchase, for other parties, and had pronounced diseased, 
and it was shown that since the purchase he had treated the slave, and had 
declared that the disease was the same with which he was afflicted be- 
fore—Held: That under such circumstances, where the slave died, the spe- 
culative opinions of physicians who had never seen the negro, were insuffi- 
cient to establish that he died of any other disease, of which the pur- 
chaser was ignorant. Virgin v. Dawson, 532. 


. The decision in the case of Dupré v. Démarest, 5 An. 591, affirmed, to the 


effect that the speculative opinions of physicians derived from a post mor- 
fem examination, are not sufficient to establish the length of time during 
which a redhibitory disease existed in the slave before his death. 

Cahn v. Costa, 612. 


The conjectures of medical men as to the probable duration of a disease 
have not, per se, the weight of proof of the fact of duration. 
Paty v. Martin, 620. 


In a redhibitory action, where the judgment of the District Court awarded 
the plaintiff the price he had paid for the thing affected with the redhibi- 
tory vice, but did not rescind the sale, and the defendant appealed— Held : 
That the plaintiff, the appellee, could not throw upon the defendant the 
costs of the appeal by a prayer to amend the judgment by rescinding the 
sale, even if the judgment be modified in no other respect. 

Boulin v. Maynard, 658. 


The fact, that the purchaser of a slave allowed him to hire his own time, 
and even permitted him to sleep away from home, is not a forfeiture of 
the action of redhibition on account of the vice of running away. The 
question is, was the slave at the lime of the sale in the habit of running 
away, and not has he acquired the habit since ? Ibid. 


. Where the vendor of a slave was aware at the time of the sale, that he was 


in the habit of ranning away, and did not communicate the same to the 
vendee—Held : That the latter was not bound for the use of more than 
ordinary care in guarding the slave against running away, and that he 
was entitled to reimbursement for the expenses incurred in recapturing 
the slave. Ibid. 


If a slave sold with full warranty dies of a disease contracted from expo- 
sure while a runaway, the vendor will be liable to return the price, on 
proof that he had requested the vendee not to send the slave back, if 
caught, until at a specified time, when he would either give another one 
in his place, or return the price. Blair v. Collins, 683. 


See Evipence—Morris vy. Kendig, 404. 
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REGISTRY. 


1. Where notice of title has been directly brought home toa party, it supplies 
the place of registry of that title; and although this knowledge has not 
been directly brought home to such party, it may be inferred from the 
circumstances of the case. Smith v. Lambeth, 566. 

See Privitece—Roberts v. Hyde, 51. 

See Pracrice—Maillon v. Lynch, 547. 

See Evipence—Smith v. Lambeth, 566. 
RELEASE. 

See OFFENCES AND Quasi OrrENces—ZIrwin v. Scrilmer, 583. 

See PRINCIPAL AND Surety—Succession of Daigle, 594. 
RESCISSION. 

See Partrriox—Martin v. Martin, 585. 


RES JUDICATA. 


1. The overruling of an exception before issue joined is not res judicata on the 
matters at issue; in the meantime the court may revise interlocutory de- 
crees rendered in the course of the proceedings. Levy v. Wise, 38. 


2. A judgment dismissing a claim against an insolvent estate for want of 
proof, and which is a judgment of nonsuit only, will not support the plea 
of res judicata. Allinet v. His Creditors, 130. 


3. A certificate of division of opinion of the Judges in the Circuit Court of the 
United States, accompanied by a statement of facts to serve as the basis 
for an appeal to the Supreme Court of the United States, is not a final 
judgment which will support the plea of res judicata. 

Anderson v. Valentine, 379. 


REVENDICATION. 
See Actiox—Baines v. Burbridge, 628. 


REVOCATORY ACTION. 


See ATracHMENT—Ranlett v. Constance, 423. 
See Pracrice—Ross v. Pritchard, 531. 
See Smuautation—Sullice v. Gradenigo, 582. 


ROADS AND LEVEES. 


1. In an action to expropriate land for a railroad, or other work of public 
utility, under the Act of 1855, the plaintiffs are not bound to pay the 
jurors for their attendance. Vicksburg Railroad v. Hart, 507. 


2. A public road established by the Police Jury is subject to the use not only 
of the citizens of the parish in which it is established, but of the whole 
State, and even of strangers or foreigners within the State. | 

Barbin v. Police Jury, 544. 


3. Where work to be done on roads, levees and ditches on a party’s land, had 
been regularly adjudicated to an undertaker, according to the provisions 
of the Act of 1855, and upon their completion, the Road and Levee Ins- 
pector issued his certificate to the undertaker— Held : That in case of non- 
payment, the undertaker was not entitled to an order of seizure and sale, 
unless the petition was accompanied by his oath, showing the amount 
due. White v. Winn, 552. 
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ROADS AND LEVEES (Continued). 


4. B. contracted with the Police Jury of the parish of Avoyelles for the esta- 
blishment of a public road from a certain point in the parish to his land- 
ing on Red River, for the purpose of carrying on the receiving and for- 
warding business—Held: That the private interest of B. was a sufficient 
consideration for the agreement on his part, and the incidental public ad- 
vantage to the parish authorized the action of the Police Jury in the 
establishment of the road as a public highway. 

Barbin v. Police Jury, 559. 
See Porice Jury—Grass v. Haynes, 181. 


SALE. 

1. On the trial of a revocatory action to set aside a sale alleged to be fraudu- 
lent and simulated, the plaintiff may require the Judge to charge the jury 
that where the vendor continues in the corporeal possession of the thing 
sold, the sale is presumed to be fraudulent, and proof of the simulation is 
dispensed with, the burthen of establishing the reality of the sale resting 
upon defendant. ' Bachemin v. Chaperon, 4. 


2. A vendor in whose favor a mortgage on the property sold to him has been 
fraudulently erased, and who was cognizant of the fraud, cannot avail 
himself of such erasure. Ibid. 


3. Where no attempt has been made by the vendee to sell or dispose of the 
property purchased without paying his vendor, or to conceal or cover the 
same, so as to defeat the latter’s recourse thereon, the case does not fall 
within the purview of the 10th section of the Act of 1840. 

Miltenberger v. Burgess, 8. 


4. Where the land sold is described in the act of sale by reference to adjoining 
tenements, and sold from boundary to boundary, no action can be main- 
tained for a diminution of price on account of deficiency in quantity. 

Zeringue v. Williams, 76. 

5. When the vendor refuses to comply with his obligation of delivering the 
thing sold, he waives, by such refusal, a formal putting in default. 

Abels v. Glover, 247. 


6. A party is not required to demand performance of him who has already 
expressly refused to perform his obligation—lez neminem cogit ad vana. 
Ibid. 


7. Although the vendee may have good cause for suspending the payment of 
the price, in order to relieve himself from the payment of interest, which 
was stipulated, he is required to make a deposit of the price. 

Brother v. Cronan, 256. 


8. Where a cargo of goods, deposited in a government warehouse, is sold, the 
sale is perfect by the consent of the parties, the price having been paid, 
and the delivery made, fictitiously, by the transfer of the warehouse re- 
ceipt. Meeker v. Vredenburg, 438. 


9. The Federal Government does not recognize the validity of a transfer of 
property deposited in one of its warehouses, before the payment of the 
Customhouse duties ; but the importer is not debarred from disposing of 
property in the meantime, although it remains in the warehouse for the 
purpose of securing the collection of the duties. Ibid. 
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10. Where property so situated was sold, but for the mutual convenience of 
both vendor and vendee, was suffered to remain in the warehouse, the yep. 
dee not requiring the importer to pay the duties and perfect the delivery, 
for a certain time, at the end of which time it was found that the ware- 
houseman had made away with a portion of the goods—Held: That the 
property was at the risk of the vendee, and that in the absence of any 
want of care on the part of the vendor, he is not responsible. Ibid, 


. A promise to sell does not place the thing at the risk of the promissee, nor 
does it transfer to him the ownership or dominion of it. 
Garrett v. Crooks, 483. 


‘ 
. Where a party has made a promise to sell property to one person, and sells 


it to another, such sale will operate a translatiou of the property to the 
latter, although he may have had knowledge of the existence of the 
promise of sale to the other, unless a fraud has been committed by the 
vendor and vendee upon the promissee, in order to defeat his title. 
Ibid. 
3. Actual dispossession is not always required in order to constitute an evie- 
tion. A purchaser may be evicted, although he continues in possession of 
the property, if that possession be under a different title ; as, for instance, 
if the vendee should subsequently hold under the true owner, either by 
inheritance or otherwise. Succession of Coxe, 514. 

. These principles are not applicable to the case of purchasers under the 
“ Maison Rouge Grant,” who have availed themselves of the Act of Con- 
gress passed for their relief, and have acquired the superior title of the 
United States. Such purchasers cannot be considered as having been 
evicted by the superior title of the United States, and have not the right 
to demand a repetition of the amounts paid by them on their purchases, 
from a party holding title under the grant. The title from the govern- 
ment must be considered as enuring to the benefit of their vendor, in aid 
and completion of the imperfect title transferred by him, on payment of 
the entrance money, and legal interest thereon from the date of the Re- 





ceiver’s receipts. Thid. 

. Where a slave was really bought by one party, but the title was made in 
the act of sale to another party, who was interposed for certain purposes— 
Held : That the relation of vendor and vendee as contemplated by Article 
2255 of the Civil Code, does not exist between the real purchaser in this 
ease and the interposed party, and that such a case would not come with- 
in the provisions of that Article. Barbin v. Gaspard, 539. 


3. In a ease where such relation does exist, if either party when interrogated 
denies the sale, such denial is conclusive on the other, and testimonial 
proof cannot be admitted to contradict it. T bid. 


. The answers of the vendor of the interposed party to interrogatories on 
facts and articles propounded to him, can only be regarded in the light of 
testimonial proof in respect to such interposed party I bid. 

. Parol testimony to show fraud or simulation in a sale of immovable pro- 
perty or slaves of an ancestor, to the prejudice of the legitime of the forced 
heirs, may in a certain class of cases be introduced ; but such evidence 
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never can be introduced by the heirs, without the consent of the adverse 
party, to show title in the ancestor to such property, for the purpose of 
increasing the amount of the assets of his estate. Ibid. 


19. Testimonial proof is not admissible for the purpose of proving that a third 


person was interposed to receive, or to he invested with, title to real estate 
or slaves, for the use of, and instead of the intended vendee. Ibid. 


20, The plaintiff in execution, and consequently one cognizant of the facts and 


21. 


22. 


23. 


24. 





27. 





26. 


claiming through him, is not “a person having an interest to annul a forced 
alienation for the want of those formalities required by law in such aliena- 
tions.” On the contrary, his interest seems to be, to maintain the validity 
of the forced alienation made at his instance, and for his benefit. 
McIthenny v. Barbin, 548. 
Curators, administrators, &c., are expressly prohibited from purchasing, 
directly or indirectly, property administered by them. 
Dugas v. Gilbeau, 581. 
The only exception to the prohibition is the one in favor of the surviving 
partner in community, or ordinary partnership, or an heir or legatee of 
the deceased. Ibid. 
Where a bill of sale of a slave did not declare that the property was de- 
livered, but contained the declaration that it was bargained and sold to 
the vendee, and concluded with the usual warranties—Held: That such a 
contract of sale was complete, and the property was at the risk of the 


buyer. Walker v. Hays, 640. 
What was said in Smoot v. Russell, 1 N.S. 528, was in relation to the con- 
struction of an instrument. Ibid. 


. Where a forced heir sued to set aside a sale made by his ancestor, upon the 


ground that it was a disguised donation and operated to his injury—Held : 
That the burden of proof was on him to show that no price had been paid 
for the property, or that the price was below one-fourth of the real value 
of the property, at the time of the sale. Carter v. McManus, 641. 


Where the evidence in such a case is so slight as to create but a suspicion 
against the payment of the price, and to make out in favor of the heir but 
a doubtful case, is‘too uncertain to justify the court in setting aside the 
sale. Ibid. 

Where property was sold with the agreement that the vendee was to retain 
a certain portion of the price until the vendor had procured the release of 
the interests of other parties in such property, and prior to the per- 
formance of this condition, the vendee transferred the property to another 
person without mention of the incambrances—Held: That the fact of the 
subsequent purchaser’s taking possession of the property, and his payment 
of the balance which was to have become due to the original vendor upon 
his performance of the condition, does not prevent him, when sued by his 
immediate vendor, from insisting upon the performance of the condition. 


Forbes v. Drumm, 707. 
See Acrion—-Bachemin vy. Chaperon, 4. 
See Huspanp anp Wire—Henderson v. Fort, 383. 
See MorteaGes—Clarke v. Peak, 407. 
See Practice—Jacobs v. Sauvé, 424. 
See Execurion or JupGMent—Mcllhenny v. Barbin, 548. 
See Donarions—Harper v. Pierce, 666. 
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1. Where the decree of the court recognizes the necessity of a sale of the pro — , 
perty of an intestate, to pay debts due by his succession, and the pur 
chaser is in good faith, his title cannot be questioned, although the debts 
might have been paid by the future revenues of the crops. 

Savage v. Williams, 250, 


2. The administrator has the right to apply in good faith for the sale of pro 





3. Where the surviving partner in an ordinary partnership is the administra. 


perty to pay debts, but he has no right to incumber such sale, by requiring 
the purchaser to buy other property than that of the deceased, nor to de. 
mand a larger proportion of cash than the wants of the succession may 
require ; and if he, himself, become the purchaser at such a sale, it cannot 
be maintained. Ibid. 











tor of the deceased partner’s succession, he has the capacity, by the ex- 
press provisions of the Act of 1854, to purchase at a succession sale of his 
effects. Ibid. 


4. The adjudication of a slave woman at Sheriff’s sale does not pass the title 


to her child under ten years of age who has been neither seized, advertised 
nor sold. Nouvet v. Bollinger, 293. 


5. The doctrine in the case of the same plaintifis v. McCall, 13 An. 215, 


affirmed, to the effect that, where, in a forced sale of property, a change 
in the terms of the sale more favorable to the seized debtor is made, such 
change will not invalidate the sale; it will be presumed to have been 
made at the instance of the debtor, and he is estopped from contesting it. 
Nicholls v. Mercier, 370. 


6. In a suit by attachment, the garnishee in his answers having acknowledged 


himself indebted to the defendant in the amount of suudry notes and judg- 
ments, which were not seized, being in the State of Mississippi, the plain- 
tiff, instead of having judgment entered up against the garnishee for the 
amount claimed in his petition, obtained judgment against the defendant 
with privilege on the property attached, and under a writ of fiert facias, 
caused the right, title and interest of the defendant in the notes and judg- 
ments to be seized and sold—Held : That the sale was null for want of an 
actual seizure, by the Sheriff, of the notes and judgments. 
Anderson v. Valentine, 379. 


7. The fact, that property sold by a Sheriff under execution, did not belong to 


the debtor in execution but to the plaintiff in execution himself, does not 
render the alienation void. A person cannot sell the property of another, 
but he can sell his own property in any manner that he sees fit, provided 
no law is violated, and no person is injured thereby. 

Melihenny v. Barbin, 548. 


8. In a judicial sale of land mortgaged to secure the payment of stock, where 


the amount of the adjudication does not exceed the amount of the stock 
mortgage, the sale is null—such a defect is not a mere informality, which 
can be cured by the lapse of five years. Haynes v. Courtney, 630. 


9. The mere absence of the tutor and under-tutor at the taking of an inven- 





tory of property held in common between a minor and another party, for 
the purpose of effecting a partition by sale, after they have been duly no- 
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SALE, JUDICIAL (Continued). 
tified to attend. or their refusal to sign the proces-verbal, without a 
formal protest, can afford no ground upon which to annul the sale. 
Gernon v. Bestick, 697. 
10. Thirty days notice is requisite to the validity of a judicial sale of landed 
property and slaves. Ibid. 


11. Where lots of ground have been separately appraised, the Sheriff should, 
unless otherwise directed by the judgment, sell them separately. Ibid. 


See Courts—Smelser vy. Blanchard, 254. 

See Roaps anp Levres— White vy. Winn, 552. 

See Mivors—Carter v. McManus, 641, 

See Insotvency, &c.—Shropshire v. His Creditors, 705 


SALVAGE. 


See Surppinc— Marcy v. Chambers, 77. 


SEIZURE AND SALE. 


1. Where a party holds goods merely as security for a debt, with a privilege 
on the same, he has no right to prevent the seizure of the goods by another 
party also claiming a privilege against the owner. The right of a party 
holding goods in this manner, is limited to a judicial proceeding to make 
his privilege available against the goods. Flournoy v. Milling, 473. 

2. The Sheriff, when resisted in the execution of a writ, is justifiable in using 
so much force as is necessary to make the seizure commanded in the writ. 

Ibid. 


See Sar, Jupicia.—Anderson v. Valentine, 379. 
See OFFENCES AND Quasi OrFrences—Atkinson v. Atkinson, 491. 
See Execution or JupGMEent—Prather v. Bobo, 524. 


SEPARATION. 
See Huspanp anp Wirre—Raiford vy. Thorn, 81. 


SEQUESTRATION. 


1. The decision in the case of Levois v. Gerke, 12 An. 828, affirmed, to the 
effect that the proceeding by sequestration, under the Act of 1826, against 
the property of an insolvent who has absconded, is a different and distinct 
proceeding from that under the insolvent laws for a forced or voluntary 
surrender. Tufts v. Casey, 258. 


2. Where property sequestered is bonded, the delivery of it to the party bond- 
ing, does not make him the owner and enable him to dispose of it at plea- 
sure. Pagett v. Curtis, 451. 


3. The Act of 1839, amending Article 275 of the Code of Practice, which 
establishes the cases in which a sequestration may be ordered, forms part 
and parcel of that Article, and the legal effect of the amendment is the 
same as if the Article were reénacted, with the words of the amendatory 
Act inserted in its text. Mabry v. Tally, 562. 

4. The decision in the case of Wells v. St. Dizier re-affirmed, to the effect that, 
an affidavit for a sequestration embracing several of the alternatives of 
Article 275 of the Code of Practice, as amended, is sufficient in law. 

Ibid. 
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SEQUESTRATION (Continued). 


5. The addition, in such an affidavit, of another of the legal alternatives eop. 
tained in the Article, will not vary the principle. Ibid. 


6. Facts stated in an affidavit for a writ of sequestration are, by legal pre 
sumption, taken prima facie as true on the oath of the affiant, until the 
contrary is shown by sufficient proof. Carter v. Lewis, 574, 


7. In a suit between parties with reference to the title to land and slaves, where 
the agent of the plaintiff sequestered the property upon his own affidavit, 
and the defendant moved to dissolve the writ of sequestration, upon the 
ground that the agent was without authority to take that proceeding— 
Held: That an authorization from the plaintiff to his agent to get pos- 
session of the property, although the defendant should object to giving it 
up, cannot be presumed to mean that the agent should take possession by 
force and violence, but on the contrary, by process of law, and is sufficient 
therefore, to authorize the agent to make the affidavit and execute the bond 
in order to obtain the writ of sequestration. Ibid. 


8. New grounds for the dissolution of a writ of sequestration cannot be made, 
on appeal, in the Supreme Court, especially when there has been no for- 
mal written assignment of errors. Ibid. 


9. A suit by sequestration is a lawful act, and according to the general rule of 
law, the plaintiff wouid not be liable at all in damages for the exercise of 
this right,—but is made liable in such a case for any actual damage, in 
the event of his failure in the suit, which the sequestration may have oe- 
casioned ; this is an exception to the general rule. 


Broxton v. Bloom, 618. 
SERVITUDE. 


1. Article 695 C. C. giving to a proprietor whose Jands are enclosed a right 
of way to the public road, through the estate of his neighbors, for the cul- 
tivation of his estate, does not restrict the right of the owner of lands so 
situated to claim the servitude of passage only for planting purposes. 

Littlejohn v. Cox, 67. 

2. The purport of the law is more general, and its object is to enable the ow- 
ner to enjoy his property in the manner which he may deem the most 
profitable. Thid. 

3. In exercising this right of passage, the road should be located in a place 
where it would be least injurious to the person on whose estate the pas- 
sage is granted; and at the same time proper regard should be had to the 
interest of the party claiming the right of way. lbid. 


4. Where a natural drain exists on one estate in favor of another, the mere 


fact that the owner of the estate in favor of which such servitude exists 1% 
cuts a ditch or canal leading such water into the drain, as would, if left) 


in a state of nature, find its way by a slow process, is not such an aggrava- 
tion as would be unauthorized, where it has for its object the interest of 
agriculture, and does not tend to redeem swamp lands, or to turn the na- 
tural course of water into another direction. Sowers v. Shiff, 300. 


5. The servitude of light and sight is continuous and apparent, and may be 
imposed by the owner of two lots on one in favor of the other. But the 
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INDEX. 


right of way through an alley is a discontinuous servitude and can under 
no circumstances result from the “ destination du pére de famille.” 
Cleris v. Tieman, 316. 


6. Where the right to open a canal on a certain tract of land, was transferred 
to a company, who allowed thirty years to elapse, after the contract was 
made, without attempting to avail themselves of their rights, but, on the 
contrary, by their own acts rendered the servitude impracticable—Held : 
That the right was extinguished, and the transferror entitled to receive 
back the land free from the servitude created thereon. 

Marigny v. Pontchartrain Railroad, 427. 


. The upper estate is entitled to a natural servitude upon the estate situated 
below it, for purposes of drainage ; levees or dams erected across a bayou, 
which rans through the two estates, by the proprietor of the lower, to 
prevent the flow of the waters in this stream, are infringements of the 
right of servitude appertaining to the upper estate. 

Hooper v. Wilkinson, 497. 

8. This is a right of servitude which the proprietor of the upper estate pos- 

sesses ; and in the enjoyment of this right he should not be disturbed or 

molested, although possibly no actual injury might result from the inter- 
ruption of the right. Ibid. 


9. The proprietor of an estate has a right to perform artificial drainage, but 
not so as to pervert the right of servitude, as originating from the natu- 
ral situation of the place. Ibid. 


10. A proprietor is not entitled to divert the flow of waters on his plantation. 
from the front to the rear, so as to effect his drainage in an opposite direc- 
tion, to the detriment of other adjoining proprietors. Ibid. 


11. A real servitude, to be valid, should express and describe the estate in favor 
of which it is established, especially where it is shown that the party 
claiming such servitude was the owner of several estates at the time the 
servitude was acquired. Declouet v. Borel, 606. 


12. The proprietor of the upper estate has no right, in the exercise of the ser- 
vitude of drain which exists in favor of his estate upon the lower, to 
divert the flow of waters from their natural course, upon the ground that 
it is beneficial to the lower estate: this is a matter which concerns only 
the proprietor of such lower estate. If he prefers that the servitude be 
exercised at a spot more or less injurious or beneficial to himself, it is his 
own look out ; and the only question is, how the waters naturally flow. 
Barrow v. Landry, 681. 


. According to the provisions of Article 656 of the Civil Code, the proprie- 
tor of the upper estate is not prevented from cultivating his fields and 
facilitating their drainage on the lower estate; but the act of draining 
other land than that belonging to his estate, upon the lower estate, is a 
violation of this Article, which declares that “ The proprietor above can 
do nothing whereby the natural servitude due by the estate below may be 
rendered more burdensome.” Ibid. 


. The proprietor of the lower estate has no right to erect a dam or levee by 
which to prevent the exercise of the servitude of drain due the upper 
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estate, although such servitude may have been aggravated. In such a 
case, the proper remedy is by injunction. Ibid. 


SHERIFF. 


1. The Sheriff is without capacity to certify a waiver of citation ; such waiver 
must either be made in express terms of record, or may be inferred from 
the appearance of defendant in person or by attorney. 

Shannon v. Goffe, 86. 

2. Where a party in the capacity of Sheriff has the custody of slaves, the 
mere fact of his removing them from the Parish Prison, to his own place, 
will not make him liable for their hire. He only becomes responsible for 
their forthcoming and for the value of such services as he might derive 
from their labor. Callaway v. Bobo, 467. 


See Costs—Owens v. Davis, 22. 
Parker v. New Orleans, 43. 
Decuir v. Lejeune. 216. 
See Crourxat Law—State v. Joshua, 118. 
See PrrapiInc—Lea v. Terry, 159. 
See OFFENCES AND Qvast Orrences—Bogel vy. Bell, 163. 
Brainard vy. Head, 489 
See ExectTion oF JuDGMENT—Avery v. Police Jury, 223 
Succession of Caldwell, 617 
See MortGaces—Cummings v. Erwin, 289 
See Pracrice—Ethridge v. Milling, 513. 
See Executory Procrss—Taylor v. Pearce, 564. 
See Jurispicrion—Ney v. Richard, 603. 
See Insurance—Parker v. Union Insurance Co. , 688. 


SHIPPING. 


1. Where the masters of two boats agree to go to the assistance of a ship 
that is grounded, for the purpose of getting her of, and to share the pro- 
fits of the expedition equally between them, but before they reach her dis- 
cover that she is afloat, and one of them turns back and the other pursu- 
ing her course, accidentally discovers passengers belonging to the distressed 
vessel and affurds them relief—Held: That the adventure terminated when 
the first boat turned back: and that her demand for the division of sal- 
vage in this case should be rejected. Marcy v. Chambers, 77. 


. The 9th section of the Act of i855, relative to steamboats, gives a privi- 
lege upon the boat, to the person who may have suffered damage by the 
want of skill, or carelessness in the management of the boat, for the 
amount of damages awarded him. 

Pousargues v. Steamer Natchez, 80. 


3. The right of the master of a vessel to sell the cargo, in case of necessity, 
for the benefit of all concerned, recognized in certain cases by the com 
mercial law, for the benefit of navigation, is an exception to the general 
rule contained in Article 2427 of our Code, and must be strictly construed. 

Graham vy. Underwood, 402. 


. Where a cargo is sold without such a necessity as will justify the sale, it is 
an act of barratry on the part of the captain, and confers no title upon 
the purchaser. Ibid. 
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5. Where a ship was chartered, and by the terms of the charter party it was 
stipulated that the charterer should advance the expenses of the ship to a 
certain amount, and he consigns her to a person at the port from which 
the cargo is to be shipped, who makes these advances in his stead—Held : 
That if the consignee was cognizant of the terms and conditions of the 
charter party, in the absence of any express agreement to the contrary, he 
must be considered as having advanced funds for his principal, the char- 
terer, and has no action for reimbursement against the ship owner or cap- 
tain. Held, also: That although the captain had requested him to have 
his bill made out, and had stated that it would be paid by a party whom 
he named, yet this would give him no right of action against the captain. 

Maury v. Watts, 430. 


6. An engagement to advance the expenses of a ship, under such circumstances, 
cannot be understood as giving the party advancing the right to instant 
payment where the advances are made, and as a consequence, the right to 
attach the ship. Ibid. 

7. Where a vessel had been thus attached and released, and upon a final judg- 
ment decreeing her to be liable, was again seized, she having in the mean- 
while passed into the hands of different owners—Held: That the pre- 
sumption was, that she belonged to the same owners with whom the con- 
tract of affreightment had been made, and that her registry not being re- 
corded in our customhouse, her owners at the time of the last seizure 
were bound to make proof of the change of ownership, and the seizing 
creditors could not be held liable for more than nominal damages. 

Hunter v. Bennett, 715. 
See OFEENCES AND QUASI OvFENces—England v.Gripon, 304. 
Brannan vy. Hoel, 308. 
Howes v. Steamer Red Chief, 321. 
SIMULATION. 


1. The heirs at law cannot assert and prove simulation in the contracts made 
by the person from whom they inherit. Collins v. Pratt, 42. 
2. In cases of fraud and simulation, parol evidence may be introduced by third 
persons, to contradict or vary the contents of written instruments. 
Davis v. Stern, 177. 
3. Conversations or admissions of the parties implicated in the fraud or simu- 
lation may be offered by creditors, the objection to such evidence going to 
the effect or weight of it, when the declarations are not made in the pres- 
ence of the other party. Ibid. 
4. Where a sale is clearly a simulated one, a subsequent as well as an antece- 
dent creditor may treat it as a nullity. Ibid. 


f 5. Where a promissory note or a judgment has been transferred to a third 

person, for the purpose of defeating the legal pursuits of creditors, and the 
transfer is a simulation, a creditor may disregard such transfer and attach 
them, without resorting to the revocatory action and making the transfer- 
ree a party to the suit. North vy. Gordon, 221. 


6. A direct action is indispensable in order to defeat a fraudulent contract ; 
and only in cases of fictitious contracts, or pure simulations, can tke 
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creditor cause the property to be seized and sold in utter disregard of the 
deed of transfer. Van Ostern v. Simmons, 302, 


7. In actions which involve the question of simulation, great latitude is per. 
mitted in the introduction of proof, and officers may be called upon to 
state anything which does not directly contradict their return, although — 
the same may be connected with other and extraneous proof which shal} © 
have the effect of showing that the officer was mistaken in such return, 

Leverich v. Adams, 310, — 

- A creditor is entitled to levy upon property which has been transferred by , 

his debtor, without resorting to the ordinary action, where such transfer — 

is a pure simulation. Holmes v. Barbin, 553, 

. A Sheriff's sale cannot be considered as a mere simulation, unless the seiz_ 
ing creditor was a party to the transaction. Tid. 


. The continued possession by a seized debtor of the property sold under exe. ~ 
cution, cannot be considered as a badge of simulation as regards the ~ 
seizing creditor, who is seeking the payment of his claim, and whose claim ~ 
is satisfied by the proceeds of the sale. Ibid. 





. Where the debtor transfers his property for the purpose of injuring his — 
creditors, and actually does injure them, although the sale may not bea 
simulation, they are entitled to a direct action of nullity to secure them- 
selves. Ibid. 


2. An act of sale to a slave, of his freedom, which is a simulation, cannot pro — 


duce any effect. Louisiana v. Baillio, 555. 


. If the master, intending to emancipate his slave, makes a sale to the slave of 
his freedom, without any consideration, it is void for the want of the for ~ 
malities prescribed by law for manumission. Ibid. 


. Where the vendor of property remains in possession up to the time of his 
death, it cannot be recovered from his succession under a title by transfer 
from the deceased, unless the claimant establishes good faith and the © 
reality of the sale. Ibid. 


5. Where the husband purchased the dotal property of the wife under an ad 
ministrator’s sale, made fur the ostensible purpose of paying debts of the 
succession, to which the wife was heir, but with the real intention of © 
divesting the property of its dotal character, so as to remove the obstacle 
of dealing in regard to it with third persons—Held : That it was a simula- 
tion, and that the adjudication to the husband was an absolute nullity. 

Decuir v. Lejeune, 569. 

>. The curator of an estate, as the representative of the creditors, has the 
right to attack a sale of property made by the deceased, as being sima 
lated, where the succession would be insolvent if such property is abs 
tracted from the mass. Sullice v Gradenigo, 582. 

. The revocatory action may be instituted by a syndic, or administrator, with 
out regard to the date or origin of the claims of the creditors. Ibid. 

. Where the vendor remains in possession under a clause in the contract of 
sale, the vendee, in order to recover the property, must rebut the presump- 
tion of simulation, by establishing the reality of the transaction. Ibid. 
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19. The declarations of the vendor made after the sale, though out of the pres- 
ence of the vendee, acknowledging that the sale was simulated, are admis- 
sible against the vendee to prove fraud in the vendor ; but such evidence 
alone is insufficient to establish fraud in the vendee. 

Carrollton Bank v. Cleveland, 616. 


20. The appreciation of the circumstances showing complicity on the part of 
the vendee, in the fraud practiced by his vendor, is a matter peculiarly 
within the province of the jury; and where the record of conviction of 
fraud and simulation in a contract of sale discloses the fact that the pro- 
perty remained in the possession of the vendor after the sale, the Supreme 
Court will not disturb the verdict of the jury. Ibid. 


21. In an action by the creditors to annul a simulated sale of their debtor’s 
property, such creditors enjoy privileges which would be denied to the 
debtor. Nouvet v. Vitry, 653. 

22. But in a suit to make out title for their debtor, the rights and privileges of 
the creditors are precisely the same as those of the debtor himself. 

Ibid. 

23. Children being forced heirs, claim not merely as the representatives of their 
ancestor, but from the law, and may allege and prove by parol fraud or 
simulation vitiating the acts of their ancestor. Hoggatt v. Gibbs, 700. 
See Action—Bachemin y. Chaperon, 4. 

See Preapinc—McQueen v. Sandel, 140. 

See Donations—Johnson v. Alden, 505. 

See Sate—Barbin v. Gaspard, 539. 

See Execution or JupbGMent—Holmes v. Barbin, 553. 
See Evivence—Bowman v. McElroy, 663. 


SLAVES AND STATU LIBERI. 


1. Where, by the terms of a will made in Arkansas, certain slaves were to be 
set free as soon as two-thirds of their appraised value should be paid to the 
heirs of the testator for their hire—Held: That one of the slaves sold in 
this State was entitled to his freedom, upon showing that the amount 
required to be realized by him had been realized. 

Bateman v. Frisby, 58. 

2. Under Art. 10 of the Civil Code, the form and effect of a deed of manumis- 
sion made in another State is governed by the laws of the State where it 
was made, and where it is to have its effect. Foster v. Mish, 199. 


3. In giving effect to such a deed made in a State where the common law is 
known to prevail, the Supreme Court will judicially take cognizance of 
this fact and will give full effect to the deed, if it is sufficient in form and 
effect in the common law States of the Union, in the absence of statutory 


enactments to the contrary, to confer upon a slave a full and perfect title 
to his freedom. Ibid. 


4. The Act of 1857, prohibiting the emancipation of slaves, does not prevent 
a free person of color who has been wrongfully and illegally deprived of 
his freedom, from bringing a suit to recover his liberty. Thid. 

5. Where the testator had directed his slaves after a certain period to be 
emancipated and sent to Africa, and some of them were held in indivision 


with his partner, who refused to give his consent to the emancipation, and 
103 
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SLAVES AND STATU LIBERI (Continued). 


became the purchaser from the heirs of their undivided half of the negroes 
—Held: That the provisions of the will in regard to such of the testator’s 
negroes became inoperative. Rost v. Doyal, 265. 


6. The Act of the Legislature relative to slaves, approved March 19th, 1857, 
does not contravene Art. 115 of the Constitution, which declares that 
“Every Act of the Legislature shall embrace but one object, and that 
shall be expressed in the title.” - State v. Henry, 297, 

7. A slave cannot be sentenced to punishment after he has been acquitted by 
the finding of the jury and the magistrates. State v. Solomon, 463, 

8. The engagements and stipulations made in favor of a slave are not abso. 
lutely null and void, and cannot be utterly disregarded and treated as pure 
and simple nullities by all mankind, but only by such persons as have ap 
adverse interest. Maillon v. Lynch, 547. 


9. A purchase made by a slave cannot be inquired into and disturbed by one 
who is not affected by it; for as to such a one, if the object of the con 
tract of sale does not belong to the slave, it enures to the benefit of the 
master, who alone is at liberty at any time to claim the object ; and the 
fact that, apparently, the owner has not exercised his right, will not ena- 
ble a party, who has failed to show any adverse interest in himself, to dis- 
turb the purchase made by a slave. Thid. 

See PrINcIPAL AND SurEty—Levy v. Wise, 38. 
See DamaGes—Maille v. Blas, 100. 


See Crimivat Law—Stale v. Keeper of Parish Prison, 347. 
See Smuciation—Louisiana v. Baillio, 555. 


SOLIDARITY. 


See Bris or ExcHanGe &c.—Shreveport v. Gooch, 474. 
See OFFENCES AND Qvast OrFences—IJrwin v. Scribner, 583. 


STATUTES. 


1. The Act of the Legislature requiring the City Council to pass an ordinance 
levying a special railroad tax in the month of January of each year, is 
merely directory as to the time, and such ordinance is valid, although passed 
ata later period. New Orleans v. Mechanics’ and Traders’ Bank, 107. 


. The Act of the 20th March, 1856, was not intended to repeal the Act of 
the day previous ; they can be construed together. Ibid. 


. An Act cannot govern the decision of a case which is based upon a con- 
tract made prior to the passage of the Act. | Weaver v. Maillot, 395. 


. There is nothing in the Act of March 2d, 1860, in conflict with Article 8 
of the Civil Code ; the latter is therefore unrepealed and in force upon the 
subject-matter of the Act. . Ibid. 


5. Under the provisions of the Act of 1855, relative to the Mechanics’ Lien, 
it is necessary to submit an arbitration in writing, and if, in point of fact, 
there was not a written submission, the award is not binding. 

Baxter v. Sisters of Charity, 686. 

. The statute above mentioned requires that the contractor should signify his 
assent or dissent to the owner, within ten days after being notified of the 
claim of his journeyman, or other person, for work performed ; but this is 
a matter which concerns only the contractor and the owner. A payment 
made to a claimant after the lapse of ten days, and before the contractor 
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has notified his dissent to the owner, will be binding as between the two 
latter, the law presuming assent from the silence of the parties. This pre- 
sumption, however, is not absolute, and, at any time before payment, the 


contractor may object to the correctness of a demand. Ibid. 
: See Taxes, Tax Sates, &.—New Orleans v. Southern Bank, 89. 
See CriminaL Law—Statle v. Parker, 231. 
: See Staves—State v. Henry, 297. 
; See Evipence—Taylor v. Smith, 415. 


SUBROGATION. 


1. When, by the contract of lease, the lessee undertakes to pay the taxes to be 
thereafter assessed upon the property leased, if he fails to do so, the lessor, 
having an interest, as owner, in discharging the debt, would, upon paying 
the same, become legally subrogated to the rights of the State or city 
against such lessee. Succession of Will, 381. 


2. But where the lessor, thus legally subrogated, has failed to prosecute his 
rights, until, by the lapse of time, the privilege of the State or city has 
been lost, he would have no privilege, since he cannot claim a higher 
right than theirs. Ibid. 

3. The conventional subrogation must be made at the time of the payment. 

Sewall v. Howard, 400. 

4, Subrogation cannot take place, by effect of law, beyond the amount ac- 

tually disbursed. Shropshire v. His Creditors, 705. 


5. Where parties are liable jointly as principal debtors, and one of them dis- 
charges the debt, subrogation takes place only for the share of his co- 
debtor. Ibid. 

6. An express subrogation is necessary to enable the purchaser of a tract of 
iand to exercise against the party from whom the title was acquired, the 
rights of his vendor, arising out of a deficiency in the quantity of the land, 
which would have entitled his vendor to the action of quanti minors. 

Chambliss v. Miller, '713. 





See PaymMent—Sturges v. faylor, 285. 
Oliver v. Bragg, 402. 
See Principat anpD Surety—Succession of Daigle, 594. 


SUCCESSIONS. 


1. Where it is shown that a person claiming an estate is the legal heir of its 
deceased proprietor, in the absence of proof that there are other heirs, he 
will be considered the sole heir. Samford v. Toadvine, 170. 

2. The transfer in usufruct, of the effects of a succession to the widow in 
community, made by the legal heir, is an act of heirship which vesis the 

. whole succession unconditionally in such heir; it is an acceptance of the 
succession purely and simply. Ibid. 

3. Under such circumstances, the property is vested in the heir, and not in the 
succession, and the administrator cannot disturb the heir, or those holding 
under him, in their possession. Ibid. 

4. An account of an administrator is rendered to the creditors and heirs of the 
estate which he administers, and one who claims property mentioned as 
belonging to himself, and not to the succession administered, will not be 
permitted to assert such claim by way of opposition to the administrator's 
account. Cathey v. Kerr, 228. 
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SUCCESSIONS (Continued). 
5. Where property has been sold by ap administrator, and for want of proper 


10. 


ll. 


14, 


INDEX. 


parties the sale is rescinded, it cannot be taken from the administrator, 
but must be left in his hands to be administered according to law. 
Savage v. Williams, 250, 


- The child is bound to collate, in the partition of the succession of his father, 


the amount of his debts assumed by his father and paid by the succession, 
Succession of Tourniillon, 263, 


. Money paid by the grand-father for the tuition of his grand-child, al. 


though he gives his note or draft for the amount, must be collated by the 
child at the partition of his father’s succession. Ibid. 


. Where a child claims property in the possession of his natural father, on the 


ground that it was acquired by the joint labor of the father and de 
ceased mother, courts of justice are bound to discountenance pretensions 
based upon such an immoral connection, by demanding strict and conclu. 
sive proof, before affording relief. Rochelle v. Hezeau, 306. 


. The terms father and mother, used in Art. 1481 of the Civil Code, refer 


only to the /egitimate father and mother of the disposer. 
Wood vy. January, 516. 
The natural parent cannot claim, as forced heir, any portion of the estate 
of his deceased illegitimate child, as against the universal legatee and in- 


stituted heir. Ibid. 
There can be no irregular succession, much less forced heirship, where the 
illegitimate child disposes of his whole estate by will. Ibid. 


. Decision in the case of Stewart v. Stewart et al., 13th An. 398, reaffirmed, 


to the effect that, under the Act of 1852, entitled “An Act to provide a 
homestead for the widow and children of deceased persons,” if the widow 
and children had the sum of $1000 belonging to all or either of them, 
nothing could be withdrawn from the estate, even should it happen that 
the widow or one minor heir was in necessitous circumstances and did 
not possess $1000. McCall v. McCall, 527. 


Where property belonging to a succession had been inventoried in the 
Second District Court of New Orleans, and had been erdered to be sold 
by that court for the payment of debts—Held: That a subsequent order 
of seizure and sale granted by the Sixth District Court against the same 
property, upon a mortgage by notarial act, was in conflict with the as- 
sumed jurisdiction of the former court, and therefore, irregular. The 
mortgagee, in such a case, ought to have applied to the court issuing the 
first order, for a modification of the terms of the sale, if he was not satis- 
fied with them. Poutz v. Bistes, 636. 

Where the object of a sale of succession property is the payment of debts, 
citation to the heir, and the advice of a family meeting, are not required 
by law. Carter v. McManus, 676. 


15. Personal citation to the heirs is necessary to render the judgment homolo- 


gating an administrator’s final account binding as between the heirs and 
the administrator ; but as between the heirs and creditors of the succes- 
sion, it has been held that the homologation is binding without personal 
citation or notice, when the notice has been given as required by Art. 
1057 of the Civil Code. Thid. 
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16. The law makes no distinction between the beneficiary heir who is a creditor 


(although he be the administrator), and the other creditors ; and the judg- 
ment homologating an administrator's account, when the administrator is 
both heir and creditor, is binding on the other heirs, without personal 
citation to them. Thid. 


See EXECUTORS AND ADMINISTRATORS—Serret v. Labauve, 186. 
Cooper v. Cotton, 214. 

See Clerks or Courts—Succession of Spivey, 248. 

See Warranty— Winn v. Dickson, 273. 

See Partition—Succession of Montamat, 332. 

See Communtty—Breauzr vy. Carmouche, 588. 

See Parryersnip—McKowen v. McGuire, 637. 

See Minors—Carter v. McManus, 641. 

See CoLLaTion—Hoggatt v. Gibbs, 700. 


SURETY. 


See PRINCIPAL AND SURETY. 


TAXES, TAX SALES AND TAX COLLECTORS. 


1. When, in an assessment of a lot of ground, neither the number of the 


= 


> 


= 


or 


square, nor the number of the lot, nor the name of the street on which 
the lot fronted, is given, such assessment is wanting in particulars essen- 
tial to the identification and description required by the 26th section of 
Revenue Act of 1847, which requires the tract or lot of land to be desig- 
nated at least by its boundaries. Woolfolk v. Fonbene, 15. 


. When the assessment is not made in the manner required by law, a sale of 


the property assessed for taxes by the Collector, will be null. Ibid. 


. An illegality in the assessment of property sold for taxes is a radical defect, 


and not a mere informality which may be cured by the lapse of five years 
from the date of the tax sale. Ibid. 


. Where property has been omitted in the general State assessment, a supple- 


mental assessment may be afterwards made, and in this case it is not ne- 
cessary that the formalities of time, manner and place, required by law, 
should be observed. New Orleans v. Southern Bank, 89. 


. The ordinance of the Common Council of the city of New Orleans, ap- 


proved the 25th of March, 1857, levying a tax on the capital of banks, 
was subsequent to the Act of the 19th of March, 1857, exempting free 
banks from taxation, and in conflict with that Act, and is therefore void. 
The statute of the 19th of March, 1857, applies only to the future. It is 
from and after the passage of this Act, that the capital of free banks 
shall be exempt from taxation. “A law can only prescribe for the fu- 
ture ; it can have no retrospective operation, nor can it impair the obli- 
gation of contracts.” Art. 8, C. C. Ibid. 


6. But the ordinance of the 23d of February, levying a special railroad tax, 





was legal at the time it was passed, and as it conferred equitable, if not 
vested rights, upon the bond holders, could not be repealed, if susceptible 
of repeal, except by some positive provision of law or the clearest and 
most patent implication. Thid. 





TAXES, TAX SALES AND TAX COL (Continued). 

7. The 117th section of the Act of 1856, which was intended to amend ap 
Act entitled “an Act to consolidate the city of New Orleans, and to pro. 
vide for the government of the city of New Orleans, and the administra. 
tion of the affairs thereof,” contemplated that the special railroad tax 
should be levied after the assessment roll was completed. 

New Orleans v. Union Bank, 123, 


. When an appeal is taken from a decree rendered on an application fora 
monition, and confirming a tax sale, and neither the assessment roll, nor the 
ordinance of the Police Jury levying the tax, nor any adjudication of the 
property, nor Sheriff’s deed, has been offered in evidence, the decree wil] 
be reversed. In the matter of Peyton Bond, 129. 


. The decision in the case of Louis Selby v. Levee Commissioners, 14 An. 435, 
affirmed. Bishop v. Marks, 147. 

. By the Act of 1856, a distinction is made between property belonging 
to charitable institutions which is in use for the purpose of exercising the 
charitable objects of the institution—as for instance, the asylum,—and 
other property belonging to the association and yielding revenues to its 
coffers. The former is exempt from taxation, while the latter has not the 
benefit of this exemption. 

New Orleans v. Congregation Dispersed of Judah, 389. 


. The first and second sections of the statute approved January 29th, 1858, 
amendatory of sectiong 103 and 104 of the City Charter, approved 
March 12th, 1857, do not make the payment of the taxes therein men- 
tioned from January Ist to March Ist annually, dependent as to time on 
the will of the contributors, but simply suspends, until after the 1st of 
March, the action of the city to enforce its lien on the personal property 
of the delinquents, or to sue out an injunction, as provided by law. 

New Orleans v. Clark, 614. 
2. The city ordinance imposing a tax of $25 on each printing office doing job 
work, does not refer exclusively to printing offices publishing a newspaper 
and doing job work conjunctively, but to any printing office doing job 
work. Tbid. 


See MortGaGes—Ranney v. Burthe, 348. 


TRUST. 

1. A citizen of Louisiana, being in the State of New York, executed a deed 
of trust in conformity to the laws of that State, whereby he conveyed to a 
citizen of New York a certain sum of money in cash, upon trust, for the 
use and benefit of other parties—Held: That such a contract was not in 
violation of the laws of Louisiana, since it was made and executed in 
another State, bearing upon a fund in that State, and admitted to be ac- 
cording to the laws of that State. Hullin v. Fauré, 622. 


2. Where a fund is thus placed in trust, to be held for the benefit of a certain 
person during his life, and to be paid over, at his death, to another person 
specified—Held : That such specified person cannot be considered as deriv- 
ing title from the beneficiary, whose estate was a mere life estate in the 
fund. Ibid. 


See MoxtGaGes— Watson v. James, 386. 
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TUTORS AND TUTORSHIP. 

1. By Articles 402 of the C. C. and 962 of the C. P., the law on the subject 

of tutorship is made applicable to the curatorship of interdicted persons 

in respect to many matters, and particularly in reference to the oath, the 
inventory and the security. Interdiction of Rochon, 6. 







2. By this law, the District Judge, in fixing the bond of a curator of an inter- 
dicted person, is vested with a discretionary power over a portion of the 
amount, which is to constitute the sum of the bond; and the law makes it 
his duty to embrace in the bond: 1st. An amount equal to the active 
debts ; 2ndly. The money and other movable effects stated in the inven- 
tory ; and, 3dly. Such other sum as he shall deem sufficient to cover any 
loss or damages which the curator may occasion the interdicted person 
by mal-administration of his estate. Ibid. 


3. This discretion vested in the District Judge, is a legal discretion, and may, 
in a proper case, be revised by the Supreme Court on appeal ; but if par- 
ties wish to question the exercise of this discretionary power by the Dis- 
trict Judge, they should place on file testimony to show that the Judge 
was governed by an unnecessary caution towards the party giving bond. 

Ind. 


4. In the absence of allegations and proof to the contrary, the presumption is, 
that a tutor has done his duty in defending a suit against a minor, and he 
must, therefore, be allowed a credit for the payment of the judgment, as 
well as counsel fees for defending the same and rendering the tutor’s ac- 
count. McWilliams v. McWilliams, 88. 


5. The tutor cannot, even for the necessary maintenance and education of the 
minor, expend more than the revenues of his estate, without the advice of 
a family meeting. Ibid. 


6. The Act of 1855 was intended as a relief to tutors, by allowing the homo- 
logation of their accounts, and giving to such a decree certain efficacy. 
But this Act does not free them from the control which the Probate Court 
exercises over them by virtue of Art. 350 of ©. C. They are bound to 

render an account whenever they receive orders to that effect from the 

court, upon the suggestion of the under-tutor or any one else; or they 
may, at their option, render an account annually, and have the same homo- 

logated contradictorily with the under-tutor.  Gazllard v. Foster, 121. 





. The court cannot render a judgment against the tutor, in favor of the under- 
tutor, for any specific amount. Thid. 


-l 


ie 2] 


. The tutor has a right to compromise respecting the rights of his ward, but 
he must act under the authority of the Judge, granted on the advice ofa 
j family meeting. Such a contract may be made for the purpose of pre- 
venting a lawsuit as well as to put an end to one already instituted. 
Graham v. Hester, 148. 


9. A compromise made by the tutor, without the authorization of the Judge 
given by and with the advice of a family meeting, may be treated by the 
minor as an absolute nullity ; but when it is made in pursuance of these 
legal formalities, the minor cannot, upon becoming of age, treat it as an 
absolute nullity. Thid. 
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TUTORS AND TUTORSHGHIP (Continued). 


10. Under these circumstances, if the contract be voidable, the minor must resort 
to a direct action to have it rescinded ; he cannot question its validity eo}. 
laterally,—and the tutor who has made the contract himself, cannot treat 


it as a nullity. Quere: Could the tutor in such a case institute the action 
of nullity ? Ibid. 


. Where a tutor presents a petition to the court, praying that a special mort. 
gage which he tenders to secure the rights of the minors may be accepted, 
and the tacit mortgage annulled, he is entitled to a formal judgment op 
his petition, and this judgment must be entered on the minutes of the 
court, and reduced to writing and signed by the Judge. 

State v. Judge 2d District Court. 164. 

. A sale made by a minor after his emancipation, and after a confession of 
judgment made by him on the account of the tutor, is null, when it has 
not been preceded by the rendition of the account and vouchers at least 
ten days previous to the passage of the act. White v. Gleason, 479. 


. The tutor represents the minor so completely, that when he has once brought 
a suit for him, or answered an action against him, no further petition or 
answer can be required on the part of the minor; and a judgment ren- 
dered in the name of his tutor, so long as the tutorship lasts, is a judgment 
for or against the minor himself. Martel v. Richard, 598. 


. A suit properly brought by the tutor for a minor, may be prosecuted by 
the minor after attaining majority, without any new citation or formal 
change in the pleadings. T bid. 


See PRINCIPAL AND Screty—Bradley v. Trousdale, 206. 
See Pracrice—Cummings v. Erwin, 289. 
See Partitox—Hagan v. Grimshaw, 394. 


USAGE. 
See Common Carrters—Cranwell v. Ship Fanny Fosdick, 436. 
USUFRUCT. 

1. Under the Spanish law, the usufructuary had only the right to grant leases 
of the property held by him, and the usufruct terminated if he alienated 
his right, and it also terminated at the death of the usufructuary, as un- 
der our law. Deciouet v. Borel, 606. 

2. A clause, in an agreement establishing a usufruct, by which it is provided 
that such usufruct shall be inheritable, must be considered as not writ- 
ten. Ibid. 


See Donations—Succession of Skipwith, 209. 
Williams v. Hardy, 286. 
Martin vy. Martin, 585. 
Breaux v. Carmouche, 588. 
See Trrst—Hullin vy. Fauré. 622. 


USURY. 

1. The charge by merchants, according to custom, of two and a-half per cent. 
commission for the sale of cotton, and the like rate for accepting bills 
or endorsing notes for the accomodation of customers and the purchase 
of supplies, do not form any part of the interest on money loaned or ad- 
vanced, and cannot be said to be usurious charges, as commissions for 
advancing money have been held to be, when claimed in addition to the 
highest rate of conventional interest. Byrne vy. Grayson, 457. 





INDEX. 


- USURY (Continued). 


2. To constitute usury, there must be a loan of money ; and in the bona fide 
sale or discount of a promissory note, made by a factor, there is no loan 
of money, and can consequently be no usury. Ibid. 


3. The decision in the case of Martin Crane v. W. Beatty, ante p. 329, affirmed, 
to the effect that the provisions of the Act of March 20, 1856, cannot be 
extended so as to authorize and legalize transactions, between debtors and 
creditors, wherein usurious interest is added to the sum really due, as a 
consideration for an extension of time or an indulgence to the creditors. 

Campbell v. Hilliard, 537. 
4. In such cases, the penalty prescribed by the Act of 1855, regulating in- 
terest, will be applied, and the forfeiture of all interest will be decreed. 
Ihnd. 
See Prescriprion—Wearer v. Maillot, 395. 
WAIVER. 


see Bris or Excuancr, &c.—Johnson vy. Watt, 428. 
WARRANTY. 


1. In a petitory action to recover property which has been sold under a judg- 
ment of partition, as belonging to the succession of one brother, while in 
reality it belongs to that of another, the parties plaintiff being the legal 
heirs to both, will not be held to have warranted the title of the pur- 
chaser, when the record does not show that they ever accepted the succes- 
sion of the first, or did any act of heirship which would make them respon- 
sible. Winn v Dickson, 273. 


2. Before a purchaser evicted from property purchased under execution can 
demand a reimbursement of the price from the seizing creditor, he must 
first have failed to recover it from the seized debtor, on execution sued out 
for that purpose. Haynes vy. Courtney, 630. 


See Estopper—McQueen v. Sandel, 140. 
See Repuisrnon—Belknap v. Kendig, 203. 
See Mort aGes—Ranney v. Burthe, 343. 
See ABSENTEE—Pagett v. Curtis, 451. 

See Repugition—Burnham vy. Clark, 517. 


WILLS. 


See DONATIONS. 


WITNESS. 


1. The declaration of an attorney, that a certain person is not a witness, will 
not prevent him from afterwards putting such person on the stand to tes- 
tify. State v. Gore, 79. 


2. The decision in the case of Evans v. Gray, 1 N.S. 712, reaffirmed to the 
effect that, when interest in a witness is established by evidence aliunde, 
it cannot be disproved by his own testimony. Young v. Cook, 126. 


3. Where a suit is brought on a due bill signed by an agent, and the answer 
specially denies the agency, the agent, on being released from personal 
responsibility by the plaintiff, may be heard as a witness to prove the fact 
that the money borrowed, for which the due bill was given, was applied 
to the payment of the debts of his principal. Garland v. Scott, 143. 
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WITNESS (Continued). 

4. One who is bound as joint and several obligor with both plaintiff 
fendant, upon the face of the note which is sued on, cannot be h 
witness to fix the sole and exclusive liability upon one of the partie 
though released by the other party who offers his testimony. 

Huff v. Freeman, 
5. The recognized exception as to the competency of the wife to testify againg 

- her husband, where she has sustained a personal injury, does not exte 
to casesof bigamy. In these, the lawful wife is held to be incomp 
whilst the second wife’s testimony is not liable to this objection. é 

State v. McDavid, 403. 
6. Although a witness testifies that he has no interest in the suit, yet, if it ap 
pears by his examination on the voir dire, that he has an interest, he 
not be heard. Copse v. Eddins, 528, 
7. Where a defendant is sued as partner of a commercial firm, on an obliga 
tion not signed by him or with his name, the members of the firm ar 
competent witnesses for him, to prove that he was not a partner. 
James v. Brooke, 541. 
8. A vendor who is not bound in warranty, is a competent witness to testify 
a case where the title of property sold by him is involved. 
Hyman v. Bailey, 560. ; 
9. The commission allowed an executor does not constitute such an interest ag 
disqualifies him from testifying on behalf of the estate which he 
sents. Smith v. Lambeth, 566. — 
10. Jurors are incompetent as witnesses to impeach their own verdict. 
Duhon v. Landry, 591. — 
11. A natural son is not a competent witness in controversies which relate to 
the succession of his deceased natural father. Lazare v. Jacques, 599. 


See Evipence—Langley v. Burrows, 392. 
Garrett v. Crooks, 483. 
See IntEREst—Bonner v. Copley, 504. 
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